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CASES  IN  CHANCERY,  ETC- 


62  GEORGE  III.    1812. 

CLARKE  V.  PARKER. 
[1811,  Nov.  12, 15 ;  Dec.  6.    1812,  Feb.  7.] 

Real  and  personal  estate  given  by  Will  on  marriage  with  consent  and  approba- 
tion, with  a  limitation  over  in  case  the  devisee  should  marry  without  the  full 
consent,  &c«  of  the  trustees,  &c.  or  refuse  to  execute  such  Settlement  as  they 
should  think  proper. 

Previous  consent  and  Settlement  not  dispensed  with,  though  under  favorable  cir- 
cumstances :  the  treaty  with  consent  of  the  two  acting  trustees,  preparing  the 
Settlement  avowedly  on  behalf  of  all,  without  authority,  but  with  slight  knowl- 
edge and  no  dissent,  of  the  third ;  who  had  not  acted,  except  proving  the  Will^ 
and  a  few  other  instances ;  and  execution  deferred  only  from  collateral  circum- 
stances :  viz.  a  debt  claimed  by  the  two  acting  trustees  (a). 

Dangerous  jurisdiction  upon  consent  to  marriage,  whether  given  or.  reasonably 
withheld.  The  individual,  meaning  to  act  honestly,  may  have  reasons,  which 
he  may  refuse  to  d.isclose,  [p;  11.] 

Instances  of  implied  consent  to  marriage  by  not  expressing  dissent,  ana  no  good 
reason  suggested ;  and  of  relief  against  withholding  consent  from  a  corrupt 
motive ;  consent  in  writing  not  being  required  (6),  [p.  11.] 

Consent  to  marriage  may  be  withdrawn  upon  ^ood  reason,  [p.  13.] 

Distinctions  upon  consent  to  marriage  in  Ekjuity  and  at  Law ;  as  a  condition  pre- 
cedent, subsequent,  and  in  terrortm ;  with  rererence  to  the  Civil  Law  as  to  per- 
sonal legacies ;  as  to  real  and  personal  estate :  the  eli^t  of  a  devise  over,  and 
a  residuary  devise,  as  such,  on  breach  of  the  condition  (c),-  [p.  13.] 

(a)  Courts  of  Equity  will  not  suffer  the  manifest  object  of  the  condition  to  be 
defeated  by  the  fraud,*  or  dishonest,  corrupt,  or  unreasonable  refusal  of  the  party, 
whose  consent  is  required  to  the  marriage.  It  is,  indeed,  a  very  delicate  and  dif- 
ficolt  duty  to  be  performed  by  such  Courts.  But,  to  permit  a  different  rule  to  pre- 
vail would  be  to  encourage  frauds,  and  to  enable  a  party  to  withhold  consent  upon 
grounds  utterly  wrong,  or  upon  motives  grossly  conupt  and  unreasonable.  1  Sto- 
ry, Eq.  Jur.  §  257. 

(h)  In  Panona  v.  WintHow,  6  Mass.  169,  where  the  legacy  was  during  widow- 
hood and  life,  without  any  bequest  over,  the  Court  held  the  condition  to  be  in  (er* 
rorem  only ;  and  that  the  legatee  took,  notwithstanding  a  second  marriage.  1 
Story,  Eq.  Jur.  §  285,  note,  287. 

(c)  As  to  conditions  in  restraint  of  marriage,  see  anU,  note  (a)  SUukpole  v.  Beeni- 
Moiil,3V.  89. 
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The  opinion  attribated  to  Chief  Baron  CoroynSf  (1  Atk.  375,)  that  the  consent  of 
the  majority  of  the  trustees  is  sufficient,  spurious.  That  was  never  held  suffi- 
cient without  more ;  as  where  one  withholds  his  consent  for  a  vicious  or  unrea- 
sonable cause,  [p.  15.] 

Validity  of  condition  for  consent  of  strangers  or  their  representatives  to  marriage, 
[p.  15.] 

No  instance,  that,  consent  of  three  trustees  to  marriage  being  required,  that  of  two, 
not  consulting  the  third,  would  be  sufficient,  [p.  17.] 

Relief  against  breach  of  condition,  arising  not  from  the  fault  or  negligence  of  the 
party,  but  the  act  of  the  trustees:  whether  at  Law,  Qiuere,  [p.  17.] 

Jurisdiction  upon  the  reftisal  of  a  trustee  to  consent  to  marriage  from  a  vicious, 
corrupt,  or  unreasonable,  cause,  as  a  fraud,  [p.  18.] 

Peculiar  construction  upon  the  subject  of  marriage,  [p.  19.] 

Observations  on  the  case  of  Lon^  v.  Denniay  (4  Bar.  2052,)  as  going  too  far  against 
conditions  Ibr  consent  to  marriage.  The  account  there  of  BurUon  v.  Humphries 
( Amb.  256),  corrected  {dl  [p.  19.] 

Condition  for  marriage  witn  consent  and  approbation,  with  a  limitation  over  on 
marriage  without  such  consent  or  approbation:  Lord  Hardwicke'e  opinion, 
holding  approbation  eleven  months  after  marriage  sufficient,  denied  by  Lord 
Thurlow,  Q).  21.1 

Though  there  can  oe  but  one  true  legal  construction  of  a  condition,  a  Court  of 
Law  cannot  hold  a  condition  to  be  performed  in  all  circumstances,- in  which  a 
Court  of  Equity  will  relieve  against  the  non-performance,  [p.  22.] 

Trustee  for  consent  to  marriage  not  required  to  show  his  reason  for  dissent  It 
must  be  shown,  that  he  has  unreasonably  refused  assent,  [p.  22.] 

The  opinion,  attributed  to  Chief  Baron  Comyns,  (1  Atk.  375,)  that  the  consent  of 
the  majority  of  trustees  to  marriage  is  sufficient,  spurious,  [p.  24.] 

Charles  Elvtes  by  his  Wiil,  dated  the  14th  of  September,  1795, 
in  the  event  of  his  leaving  no  issue,  who  should  become  entitled  un- 
der his  marriage  settlement,  devised  his  settled  estates  in  the  county 
of  Hertford  unto  his  executors,  Edward,  Richard,  and  Joseph, 
Parker,  in  trust,  that  they  and  the  survivors  and  survivor  and  the  ex- 
ecutors and  administrators  of  such  survivor  should,  as  soon  as  con- 
veniently might  be,  sell  the  said  estates,  and  put  out  the 
[*  2]  money  at  interest  upon  *  the  several  uses  and  trusts  fol- 
lowing: viz.  as  to  one  third,  to  pay  the  net  interests,  div- 
idends, and  produce,  subject  to  the  proviso  hereinafter  contained, 
into  the  proper  hands  of  Sarah  Creswicke  Clarke,  daughter  of  his 
late  sister-in-law,  Susannah  Clarke,  during  so  long  lime  as  she  should 
live  and  continue  single  and  unmarried  ;  and  in  case  the  said  Sarah 
Creswicke  Clarke  should  at  any  time  after  his  decease  intermarry 
with  the  consent  and  approbation  of  his  said  trustees,  or  the  sur- 
vivors or  survivor  of  them,  or  the  executors  or  administrators  of  such 
survivor,  but  not  otherwise,  then  in  trust  that  his  said  trustees,  or 
the  survivors  or  survivor  of  them,  his  executors  or  administrators, 
should  previous  to  such  marriage  eflfectually  settle  and  assure  one 
equal  third  part  or  share  of  the  said  principal  moneys,  with  the  in- 
terest, dividends,  &c.  unto  and  to  the  use  and  behoof  of  the  said 
Sarah  Creswicke  Clarke  and  the  issue  of  her  body,  lawfully  to  be  be- 
gotten, in  such  manner  as  they,  his  said  trustees,  or  the  survivors  or 
survivor  of  them,  his  executors  and  administrators,  should  think  most 
fit,  prudent,  and  advisable :  but  in  case  the  said  Sarah  Creswicke 

{ft)  1  Story,  Eq.  Jur.  §  286,  note. 
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Clarke  should  marry  in  his  life-time,  then  upon  trusts  declared  for 
hej  separate  use  and  for  her  children  after  her  deceajse. 

The  testator  then  gave  one  other  third  part  to  the  use  of  Mary 
Creswicke  for  life  ;  with  limitations  to  her  issue,  and  remainders  over 
to  her  brothers,  Henry  and  Humphrey,  on  attaining  twenty-one ;  and 
in  case  of  their  deaths  under  that  age,  then  for  the  separate  use  of 
the  said  Sarah  Creswicke  Clarke,  and  her  children  and  grand-chil- 
dren, and,  if  she  died  without  leaving  any,  then  such  bequest  was  to 
sink  into  his  residuary  estate.  He  gave  the  remaining  third  to  John 
Barrow  ;  but  in  case  he  should  die  under  twenty-one,  then 
to  the  separate  *  use  of  Sarah  Creswicke  Clarke,  with  the  [*  3 J 
same  limitation  over  as  the  second-mentioned  third. 

He  farther  devised  to  Edward,  Richard,  and  Joseph,  Parker,  his 
messuages  and  premises  at  Stokes  Croft,  to  hold  to  ^hem  and  the 
survivor,  and  his  heirs,  upon  trust,  to  let  the  premises,  and  pay  the 
rent,  &c.  subject  to  the  provisoes  and  incumbrances,  into  the  proper 
hands  of  Sarah  Creswicke  Clarke  during  so  long  time  as  she  should 
contihue  single  and  unmarried,  as  aforesaid  ;  and,  in  case  she  should 
at  any  time  after  his  decease  intermarry  with  the  consent  and  appro- 
bation of  his  said  trustees,  as  aforesaid,  but  not  otherwise,  then  his 
said  trustees,  or  the  survivors  or  survivor  of  them,  his  heirs  or  assigns, 
should  previous  to  such  marriage  efTectually  settle  and  assure  the 
said  messuages  and  premises  unto  and  to  the  use  and  behoof  of  the 
said  Sarah  Creswicke  Clarke  and  the  issue  of  her  body,  &c.  in  such 
manner  as  they,  his  said  trustees,  and  the  survivors  or  survivor  of 
them,  his  heirs  and  assigns,  should  think  most  fit,  prudent,  and  ad- 
visable; but,  in  case  of  her  marriage  in  his  life-time,  upon  the  same 
trusts  for  the  separate  use,  &c,  as  before  stated. 

The  testator  farther  gave  to  his  said  trustees  certain  sums  of  Stock 
and  all  other  sums  standing  in  the  3  per  cents.,  to  hold  to  them  and 
the  survivor,  &c.  his  executors  and  administrators,  upon  trust  to  pay 
the  dividends,  subject  to  the  proviso  hereinafter  contained,  into  the 
proper  hands  of  Sarah  Creswicke  Clarke  during  so  long  time  as  she 
should  continue  unmarried,  as  aforesaid:  and  to  settle  the  principal 
upon  her  marriage  after  his  decease  with  consent,  in  the  same  terms 
precisely  as  are  expressed  with  respect  to  the  third  of  the  personal 
fund  ^efore  limited  ;  and  he  gave  all  the  rest,  residue,  and 
remainder,  of  his  estate  and  effects  *  whatsoever,  &c.  to  [*  4] 
Sarah  Creswicke  Clarke  ;  to  hold  to  her,  her  heirs,  execu- 
tors, administrators,  and  assigns,  subject  to  debts,  &c.  and  to  this 
proviso:  that  in  case  the  said  Sarah  Creswicke  Clarke  should  at  any 
time  or  time^^after  his  decease  intermarry  with  any  person  or  persons 
whomsoever  without  the  full  consent  and  approbation  of  his  said 
trustees  pr  the  survivors  or  survivor  of  them,  his  executors  or  admin- 
istrators, or  should  refuse  to  join  in  and  execute  such  settlement  or 
settlements,  as  they,  h^is  said  trustees,,  should  think  proper  and  ad- 
vise, as  aforesaid,  then  and  in  any  of  the  said  cdses  the  said  several 
devises,  legacies,  and  beqtiests,  therein  before  by  his  said  Will  given 
and  devised  in  trust  to  and  for  the  use,  benefit  and  advantage,  of 
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the  said  Sarah  Creswicke  Clarke  and  her  issue,  should  cease,  deter- 
mine, and  be  utterly  null  and  void,  to  all  intents  and  purposes  what- 
soever ;  and  he  then  gave  and  bequeathed  all  and  singular  the  said 
estates,  moneys,  goods,  chattels,  and  effects,  by  him  therein  before 
given  to  his  said  trustees  in  trust  for  the  use,  &c.  of  Sarah  Cres- 
wicke Clarke,  to  several  other  persons,  upon  their  severally  attaining 
the  age  of  twenty-one  ;  to  hold  to  them,  their  heirs^  executors,  &c. 
as  tenants  in  common,  and  not  as  joint  tenants. 

The  testator  died  in  1796,  without  issue.  The  three  trustees,  who 
were  his  cousins,  proved  the  Will ;  biit  Edward  and  Richard  Parker 
only  took  upon  themselves  the  execution  of  the  trust.  Previously 
to  1796  Samuel  Pearsall  paid  his  addresses  to  Sarah  Creswicke 
Clarke ;  and  they  were  afterwards  married.  Samuel  Pearsall  died 
in  1799  without  issue,  having  bequeathed  all  his  personal  estate  to 
his  wife,  and  appointed  her  his  executrix.  She  died  in  1801  ;  and 
the  Plaintiff  was  hergefteral  devisee  and  residuary  legatee. 
[*  5]  *  The  Bill,  filed  against  the  three  trustees  and  the  per- 

sons entitled  under  the  limitation  over  upon  a  marriage 
without  their  consent,  stated,  that  Edward  and  Richard  Parker,  hav- 
ing at  first  objected  to  the  marriage,  at  last  in  the  name  and  on  be- 
half of  themselves  and  Joseph  Parker  consented  ;  and  a  correspond- 
ence took  place  between  Edward  and  Richard  Parker,  who  were  at- 
torneys, and  Samuel  Pearsall  and  Sarah  Creswicke  Clarke  and  the 
Plaintiff,  who  was  her  attorney,  as  to  the  settlement ;  and  Edward 
and  Richard  Parker,  on  behalf  of  themselves  and  Joseph,  prepared 
the  draft  of  a  settlement,  making  the  three  Parkers  parties  ;  reciting 
the  intended  marriage  by  and  with  the  consent  and  approbation  of 
the  said  Edward,  Richard,  and  Joseph,  Parker,  and  the  agreement 
by  them  lo  convey  and  transfer;  aitd  witnessing,  that  they  did  cbn- 
vey  and  transfer  accordingly  upon  triist  for  the  separate  use  of  Sarah 
Creswicke  Clarke  for  life,  with  remainders  to  Samuel  Pearsall  for 
life,  and  to  their  children,  with  the  ultimate  limitation,  subject  to 
her  appointment,  to 'her,  her  heirs,  executors,  &c.  which  draft  was 
approved  by  the  Plaintiff,  and  engrossed  by  Edward  and  Richard 
Parker,  who  appointed  a  day  for  the  parties  to  attend  and  execute 
the  settlement.  At  the  time  appointed  Edward  and  Richard  Par- 
ker, on  behalf  of  themselves  and  Joseph,  attended  ;  and  the  settle- 
ment was  read  and  approved  ;  but,  before  they  would  allow  the  exe- 
cution, they  produced  their  accounts  as  trustees,  and  their  bill  of 
costs  for  preparing  the  settlement  and  on  some  other  accounts, 
claiming  to  be'paid  the  balance  of  61/. ;  and  refused  to  execute  un- 
til it  was  paid ;  and  for  that  reason  only  the  settlement  was  not  exe- 
cuted by  any  of  the  parties ;  and  the  marriage  took  place  imme- 
diately afterwards.  Pearsall  and  his  wife  afterwards  paid  to  Edward 
and  Richard  Parker  their  bill  for  preparing  the  settlement. 
[*  6]  *  The  Bill  insisted,  that  Pearsall  and  his  wife  were  will- 

ing to  execute  the  settlement ;  that  Edward  and  Richard 
Parker,  acting  in  behalf  of  themselves  and  Joseph,  consented  ;  and 
Joseph,  if  he  did  not  personally  consent,  never  acted  in  the  trusts  of 


181S.J  C4LABKE    O.  PARKfiB.  6 

the  Will  unless  for  conformity ;  leaving  the  management  to  the 
other  two,  with  authority  to  consent  for  him  ;  that  his  consent,  there- 
fore, if  necessary,  must  be  presumed  ;  or,  if  not,  it  would  be  a  fraud 
in  him,  having  never  acted,  but  having  left  the  execution  of  the 
trusts  to  them,  now  to  act  only  in  refusing  his  consent ;  and  having 
once  given  their  consent  they  could  not  withdraw  it;  or,  if  they 
could,  only  on  reasbnable  cause ;  that  it  was  a  fraud  and  breach  of 
trust  to  withdraw  it  because  the  balance  of  their  account  was  not 
paid  ;  especially  as  it  consisted  in  part  of  their  bill  for  preparing  the 
settlement :  and,  if  they  had  not  insisted  on  retaining  a  balance  of 
67Z.,  for  the  debts  of  Samuel  Clarke,  who  had  been  dead  above 
twenty  years  without  any  demand  upon  them,  and  which  they  have 
not.yet  paid,  po  balance  would  have  been  due  to  them. 

The  Defendants,  Edward  and  Richard  Parker,  by  their  Answer, 
admitted,  that  they  acted  almost  wholly ;  and  Joseph  very  little, 
merely  joining  in  granting  somejeases ;  that  they  had  objections,  but 
afterwards   reluctantly  consented,  to  prevent  the  indiscretion  of  a 
marriage  without  a  settlement ;  that  the  draft  of  the  settlement  was 
approved  by  Edward  on  behalf  of  all  the  three  ;  that  ihey  refused 
to  execute  the  settlement ;  to  which  no  objection  was  made  at  the' 
meeting  ;  but  on  Edward's  desiring  to  have  the  balance  discharged, 
Pearsall  and  his.  wife  said,  they  were  not  prepared  with  the  money, 
and  after  some  conversation  upon  a  proposal  of  security  and  gradual 
payment  by  Pearsall,  rejected  by  the  Defendants,  particu- 
larly *  as  they  were  desirous,  that  the  accounts  should  be         [*  7] 
settled  before  the  iparriage,  and  after  a  proposal  by  Pearsall 
of  postponement  for  a  few  days,  for  the  reasons  before  mentioned 
the  settlement  was  not  executed  ;  and  that  they  received  the  balance 
from  Mrs.  Pearsall  after  the  marriage^  denying,  that  they  refused  or 
withdrew  their  assent ;  no  farther  conversation  taking  place  at  that 
meeting  about  the  execution  ;  but  only  as  to  the  accounts. 

The  Defendant  Joseph  Parker,  admitting  that  he  took  probate, 
stated,  that  he  received  nothing  but  a  small  legacy ;  and  never  acted 
in  the  execution  of  the  trusts  of  the  Will,  except  by  executing  a 
lease  and  some  other  deed,  at  the  request  of  the  acting  executors ; 
that  he  was  wholly  a  stranger  to  the  circumstances,  except  having 
heard  of  the  courtship  ;  that  he  is  ready  to  act  as  the  Court  shall  di- 
rect ;  that  he  never  refused  or  declined  to  act :  the  two  others, 
who  are  bis  cousins,  to  whom  he  once  was  clerk,  acting  generally 
without  consulting  him,  having  no  authority  to  use  his  name  ;  that 
the  acts  he  did  were  only  for  conformity :  he  never  refused  to  act, 
having  never  been  applied  to ;  and  that  he  has  no  interest  in  the 
bills  of  costs  of  the  other  Defendants ;  denying  all  correspondence 
upon  the  subject ;  and  that  he,  or  any  one  on  his  behalf,  caused  a 
draft  of  a  •settlement  to  be  prepared,  &c.  or  agreed  to  any  day  for 
execution. 

A  creditor  upon  the  testator's  estate  proved,  that  on  application  to 
Joseph  Parker  he  said,  he  had  nothing  to  do  with  it :  he  had  never 
acted,and  never  would. 
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'Mr.  Harty  Mr.  BeU,  fend  Mt.Beames,  for  the  Plaintiff.— This  is 
the  case  of  consent  by  two  trustees,  and  no  dissent  by  the  third ; 
who  never  !acted  except  for  conformity  ;  that  conformity 
[*  8]  .  implying  his  general  assent.  *The  authorities  for  dispense 
ing  with  Consent  in  the  strict  sense  are,  Yelverton  v.  Yel- 
verton  (1),  BeUasis  v.  £mfne  (2),  Jevcis  v.  Duke  (3),  Earl  of  Sal- 
isbury V.  Benhett  (4),  Garrett  v.  Pritty  (5),  Mesgrett  v.  Mesgrett  ^6), 
Semphill  v.  Bayley  (7),  Peyton  v.  JBury  (8),  Underwood  v.  Jwbr- 
n*.(9),  Daley  v,  Deshomerie  (tO),  Reynish  v.  Martin  (11),  Wheeler 
V.  JBingham  (12),  Z/ong^  v.  Dennis  (13)  :  and  the  observations  of 
Lord  Chief  Baron  Corny ns  in  Harvey  v.  ^j^on  (14),  that,  "  where 
the  condition  has  been  performed  to  a  reasonable  intent,  the  Court 
has  dispensed  Vi^ith  the  want  of  circumstances ;  as  where  the  major 
part  of  the  trustees  consent,  or,  where  the  trustees  give  an  implied, 
not  an  express,  consent." 

That  case,  differing  in  circumstances  from  this,  and  clearly  at  va- 
riance with  the  general  current  of  Lord  Hardwicke's  decisions,  who, 
in  Burleton  v.  HurAphrey  (15),  speaks  of  the  decision  as  inevitable 
under  the  gross  circumstances  attending  the  breach,  is  to  be  consid- 
ered a  precedent  only  for  one  precisely  analogous.  The  case  of 
Dashwoodv.  Lord  Btdkley  (16)  also  turned  upon  the  par- 
{*  9]  ticular  ♦  circumstances.  In  Scott  v.  Tyler  (17)  the  daugh- 
ter married  against  the  anxioUs  wishes  of  her  mother. 
The  foundation  of  the  decision  in  Stackpole  v.  Beaumont  (18)  ap- 
peal's to  be,  that  the  restraint  was  not  indefinite,  but  only  until  the 
age  of  twenty-one*  Lord  Loughborough  in  that  case,  and  Lord 
Hardwicke  in  Daley  v.  Dc*6ouwnc  (19) i  consider  the  distinction 
between  conditions  precedent  and  subsequent  as  having  no  founda- 
tion ;  that  they  may  be  created  by  the  same  words ;  and  this  Court, 
regarding  the  intention  alone,  adopts  the  most  favorable  construction 
to  prevent  a  forfeiture.     Lord  Loughborough  also  treats  the  distinc- 

'    (1)  Toth.2a6. 
X2)  1  Ch.  C».  22. 
(3)  1  Vem.  19.      ' 
<4>  2  Vern.  223. 
(5)  2  Venl.  293. 

6)  2  Vern.  580 ;  1  Eq.  Ca.  Ab.  11 1,  i^.  7. 

7)  Pre.  Ch.  562. 

8)  2  P.  Will.  626. 
(9)  2  Atk.  184.    The  authority  of  this  case  has  been  much  questioned.    1  Bro. 

C.  C.  303 ;  2  Bro.  C.  C.  488 ;  2  Ijick.  723. 

(10)  2  Atk.  261. 

(11)  3  Atk.  330. 
,  (12)  3  Atk.  364. 

(13)  4  Bur.  2052. 

(14)  1  Atk.  361 ;  Com.  726. 

(15)  Amb.  256.  .  ;  ' 

(16)  Jhnit,  vol.  x.  230.  The  case  of  UAguilar  v.  DrirMoater,  2  Ves.  &  Bea,  225, 
an4  Pollock  v.  Croftj  1  Mer.  181,  have  been  decided  since  diis  argument:  and 
Merry  v.  Ryvts^  before  Lprd  North ington,  has  been  since  published,  1  Eden^  1 

(17)  2  Bro.  C.  C.  431 ;  2  Dick.  712,  from  Lord  Thurlow's  manuscript 

(18)  AnU,  vol.  iii.  89;  see  the  note,  page  98,  also  pages  138, 9. 

(19)  Atk.  261. 
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tion  between  legacies  out  of  real  and  pergonal  estate  as  without  foun- 
dation ;  and  censured  the  application  of  th^  Roman  law  against 
restraints  of  marriage,  as  being  a  mere  political  regulation,  adapted 
to  the  peculiar  situation  of  the  country.  The  trile  foundation  of 
that  rule,  however,  seems  to  be  the  maxim,  not  confined  to  any 
•country,  ^*  Libera  esse  debeni  Matrimonial'  Partial  restraints,  as 
their  consequences  may  be  equally  prejudicial,  have  no  better  title  to 
indulgence  than  absolute  restraints.  So  anxiously  ha&  the  Court 
shown  its  inclination  to  break  through,  or  rather  dispense  with,  a 
condition  in  restraint  of  marriage,  that  in  Burleton  v.  Humphrey  (1) 
approbation,  given  after  marriage,  prevented  the  forfeiture;  apd 
there  are  many  other  instances  :  consent  once  given  cannot  be  ca- 
priciously withdrawn  :  one  of  two  persons,  whose  consent  was  re- 
quired, being  dead,  marriage  without  the  consent  of  the.  survivor 
has  been  held  no  forfeiture ;  and,  where  one  had  con- 
sented to  a  *  proper  match^  the  other  without  cause  dis-  [*  10] 
senting,  the  want  of  his  consent  has  been  supplied  : 
Peyton  v.  Bury  (2),  Lord  Strange  v.  Smith  (3). 

This  case  has  many  strong  circumstances :  Edward  Parker's  let- 
ter, that  Pearsall  should  make  matters  agreeable  to  himself:  the 
lady,  thirty  years  bf  age,  having  acquired  the  absolute  interest  in  the 
property  :  the  only  reason,  of  the  .delay,  that  the^  could  not  at  that 
moment  settle  the  balance  of  an  account,  not  disputed  :  the  virtual 
consent  of  Joseph,  aware  of  the  courtship,  making  no  objection,  and 
permitting  the  others  to  act  for  him,  and  use  his  name ;  making 
their  act  his  ;  and-  leaving  po  doubt  that  he  would  have  executed: 
the  whole  amounting  to  a  substantial  compliance.  The  testator's 
actual  intention  probably  was  no  more  than  is  expressed  in  the  event 
of  her  marriage  during  his  life,  to  secure  the  property  to  her  separ- 
ate use,  only  meaning  her  to  take  in  her  choice  the  judgment  of  the 
trustees  instead  of  his ;  and  the  strict  form  of  the  provision  may 
be  ascribed  to  his  professional  adviser.  He  could  not  be  particularly 
anxious  for  the  consent  .of  these  persons,  or  the  survivor,  much  less 
of  the  representatives. 

Mr.  Richards^  Sir  Samuel  RomiUy,  and  Mr.  Roupell,  for  the  De- 
fendants, argued,  that,  the  proviso  governing  the  whole  Will,  the 
the  question  was  merely,  whether  the  consent  required  ^as  given  ; 
and  it  was  never  held,  that,  tire  consent  of  three  being  required, 
that  of  two  only  would  have  effect.  The  Dictum^  attribiited  to 
Chief  Baron  Comyns  in  Harvey  v.  Aston,  is  not  accurate  where  the 
consent,  not  merely  of  the  majority,  but  of  each  and  every  individ- 
ual is  required.  No  application  was  made  to  Joseph  Par- 
ker; ^'who  could  not  delegate  his  authority ;  and  the  [*11] 
letter  of  Edward  referred  only  to  himself  and  Richard. 

The  Lord  Chancellor  [Eldon]. — ^Before  I  give  judgment  in 
this  cause,  I  shall  find  it  necessary  to  review  all  the  cases.    Feeling, 


Amb.  256. 
2  P.  Will.  626. 
(3)  Amb.  263. 
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that,  if  tRis  property  did  not  belongs  to  the  testator's  niece^  his  ets, 
pectation  has  been  disappointed  by  a  most  singular  state  of  circum- 
stances, and,  that,  if  I  was  at  liberty  to  take  that  into  consideration,  • 
there  never  was  a  case  of  .greater  hardship^  L  must  also,  admit,  that 
theCourt^ha^  much  to  irtruggle  with,  before  it  can  reach  that  cx>n- 
clusion.  Where  a  parent,  or  person  placing  himself  tn  loco  Paretv- 
its,  gives  pi-opei-ty  on  the-  marriage  of  his  child  with  an  express  con- 
dition for  the  consent  of  one  individual,  or  more,  the  jurisdiction, 
which  this  Court  has  assumed  upon  that  subject,  subdivided  thus, 
whether  consent  has  been  given,  or  whether  it  has  been  reasonably 
withheld,  is  very  dangerous  to  the  peace  of  families  and  to  the 
rights  of  parents.  If  the  latter  proposition  is  thus  construed,  that 
this  Court  inquires,  whether  the  person,  to  whom  that  discretion  is 
given,  meaning  to  act  honestly,  has  made  precisely  the  same  deci^ 
sion,  that  the  Court  would  have  made,  it  amounts  to  reading  the  Will 
as  requiring  the  consent  of  this  Court:  and  it  is  obvious  that  many 
reasons  nfiight  operate  against  individual'  consent,  into  which  this 
Court  could  not  providently  inquire,  and  which  it  would  be  quite 
competent  to  the  party  to  refuse  to  disclose. 

There  are  cases  of  a  different  Jcind ;  where  no  good  reason  for 
withholding  consent  is  suggested;  others,  still  stronger, 
[*  12]  *  where  you  can  discover  a  bid  and  vicious  reason.  Me$' 
greti  v.  Mesgrett  (1)  is  an  instance.  The  daughter,  who 
had  been  living  with  one  of  the  trustees,  the  courtship  passing  under 
.his  eye,  removed  afterwards  to  another:  it  proceeded  without  inter- 
ruptron  by  him  ;  and  the  marriage. wiis  actually  with  his  privity: 
the  former  trustee  was,  as  Lord  Hi^rdwicke  says,  cotisidered  as  bav-: 
ing  consented  by  not  expressing  dissent ;  and  the  latter  as  not  ex- 
pressly dissenting,  but  withholding  express  assent  for  a  corrupt  rea* 
son :  the  Lord  Keeper  -holding,  that  the  former  might  bie  understood 
to  have  encouraged  the  match ;  and  that  of  the  latter  might  be  said 
in  a  stronger  sense,  qui  tacet  comentire  videtur :  bis  silence  being 
for  the  express  purpose  of  inveigling  her  into  the  match  with  tbe 
view  of  tradsferring  the  portion  from  her  to  his  children.  It  would 
be  difficult  to  support  that  case,  if  consent  in  writing  had  been  re- 
quired ;  and  the  Lord  Keeper  lays  stress  upon  the  circumstance, 
that,  as  writing  was  not  required,  consent  might  be  signified  by  acts 
without  a  formal  consent. 

Dahjf  V.  Desbouverie  (2)  is  excessively  strong.  It  is  extremely 
difficult  to  represent  the  letter  in  that  case  as  a  consent  given'  eveti* 
by  the  writer,  mucb  less  by  the  other  trustees :  but  Lord  Hardwicke 
so  considered  it^  Observe  the  consequence.  In  Lord  Strange  v. 
Smith  (3),  reported  by  Mr.  Ambler,  who  hi^d  a  very  considerable 
knowledge  of  the  decisions  of  his  own  time,  Lord  Hardwicke  does 
not  venture  to  put  it  upon  that,  his  own,  ground  ;  but  says,  it  was 
decided,  as  Mesgrett  v.  Mesgrett,  upon  the  fraud  by  the  encourage- 
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ment  given ;  and  decides  that  ca«e  ^i  Lord  Strange  v.  Smith  tipbn 
that  very  principle,  that  consent  actually  given  could  not 
*  be  withdrawn.  I  do  not  admits  that  it  could  not  be  [*  13] 
withdrawn  for  any'  reason,  good,  or  bad  ;  having  already 
stated  in  Dashpfood  v%  Lord  BtUkeley  (1),  that  it  might  be.  the  pos- 
itive duty  of  the  trustees  to  oouoteroiand  it :  a  doctrine,  which  in 
that  instance  I  practically  applied. 

I  feel  the  hardship. of  the  case  ;  but. it  comes  distinctly  to  this  ;  • 
whether  upon  the  authority  of  that  Dichim  in  Harvey  v.  Aston  lean 
say,  that  the  consent  of  two  is  the  consent  of  three  :  a  proposition, 
requiring  more  authority  than  is  found  to  support  it,  and  contra- 
dicted by  much  authority- ;  or  whether  I  can  under  the  particular 
circumstances  consider  this  trustee  as  knowing  so  roiich,  that  I  may 
fairly  say,  he  was  consulted,  and  gave  his  consent  by  the  acts  of  the 
others,  or,  if  not^so  much  encouragemeiit  by  his  conduct,  with  the 
de^ee  of  knowledge  he  had,  as  makes  this  a  case  of  fraud  within 
the  authorities  I  have  alluded  to.^  The  extreme .  hardship  of.  this 
case  demands  a  review  of  all  the  others.     . 

1811,  Dec.  6.  The  Lord  Chancellob  [Elpok].— 'In  this  case  I  am 
obliged  to  say,  speaking  with  all  deference  to  that  great  Judge  Lord 
Mansfield,  that  I  cannot  agree  to  the  doctrine,  which  I  find  laid 
down  in  some  cases,,  that  whatever  is  a  good  consent  to  a  marriage 
in  Equity  is  a  good  consent  atXaw  (3). 

Without  entering  at  large  into  the  discussion  of  Scott  v.  7\/ler  (3), 
and  the  variety  of  cases  upon  this  subjecli  the  distinc- 
tions *  between  conditions  precedent  and  subsequent,  the  [*  14] 
doctrine  of  this  Court,  endeavoring  to  sustain  a  uniformity 
with  the  Civil  Law  as  to  personal  legacies,  the  difierence  between 
personal  and  real  eistate,  with  reference  to  conditions  t»  Terrorem, 
as  they  are  called,  which  .are  supposed  to  alarm  persons,  when  we 
know  they,  contain  no  terror  whatsoever,  and  the  distinction,  which 
has  been  much  agitated,  whether  a  residuary  devise  is  a  devise  over, 
I  *  consider  it  as  now  well  settled,  both  with  regard  to  real  and  per- 
son^ estate,  clearly  as  to  the  former,  and  where  personal  estate  is 
given  with  an  express  limitation  over,  that,  if  there  is  a  breach  of 
the  condition,  that  limitation  over  ^iU  take  effect. 

This  is  a  case,  in  which  the  testator,  in  order  to  vest  the  interest 
under  the  former  pari  of  the  Will,  has  made  necessary  the  <;onsent 
of  the  trustees,  if  all  of  them  shall  be  living,  or  of  the  survivors,  if 
two,  or  tjie  survivor,  or  of  the  personal  representatives  of  the  sur- 
vivor, if  all.  the  trustees-  shall  be  dead.  Taking  the  effect  of  the 
Will  to  be,  as  I  have  represented  it,  the  condition,  upon  which  the 
devise  over  is  to  take  effect  is  marrying  without  such  consent. 
Of  refusing  to  execute  a  settlement  such  as  the  trustees  should  pro- 
pose, . 

(1)  AnUi  vol.  X.  2d0. 

(2)  See  pod,  22,  and  the  note. 

(3)  2  Bro.  C.  C.  431 ;  2  Dick.  71d,  from  Lord  Thurlow's  Manuscript 
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It  was  cohtendod  for  the /PlaintifT,  that  the  condition  was  not 
broken;  that  this  lady  had  that  consent  to'her  marriage,  which  in 
Equity  is  a  sufficient  compliance  with  the  condition  ;  and  that  was 
contended  in  various- ways:  first,  upon  the  dicftwi  of  Lord  Chief 
Baron  Comyns,  assisting  Lord  Hardwicke  in  the  case  of  Harvey  v. 
Aston  (1)^  that  the  consent  of  the  major  part  of  the  trus- 
[*  15]  ^  tees  is  sufficient ;  and  two  had  consented.  Ab  to  *  that 
passage  jciXed  from  Atkyns^s  Report^  I  have  seen  a  manu- 
script note,  in, which  the  Chief  Baron  says  no  such  thing.  He  has 
published  his  judgment  in  his  own  Reports;  where  no  sUch  passage 
appears;  and  I  havef  not  found  any  case,  in.  which  the  Court  has 
said,  where  the  consent  of  trustees  was  required,  that  the  cbnsent  of 
the  major  part,  without  more,  is  sufficient.  The  Court  has  said 
what  upon  that  hypothesis  was  not  necessary  ;  that,  where  a  trustee 
hds  withheld  his  consent  for  a  vicious  or  unreasonable  cause,  that 
should  not  be  permitted  to  affect  the  consent,  given  by  the  majority, 
where  it  was^  reasonable  that  they  should  consent. 

It  was  fairly  argued,  that,  considering  what  we  see  in  this  cdse, 
this  testator  could  not  be  anxious  that  these  persons,  or  the  sur- 
vivors, in  whom  he.^ould  not  have  a  particular  confidence,  or  the 
representatives  of  the  survivor,  of  whom  he  could  know  nothing, 
should  give  their  consent.  To  that  answer,  as  the  Master  of  the 
Rolls  said  in  a  late  case,  that, if  the  testator  has  made  that  consent 
necessary,  1  have  no  authority  to  say,  it  is  not  necessary.  This  is 
the  Judge,  in  whom  he  reposed  his  confidence  ;  and  if  he  has  exr 
pressed,  that  those  persons,  whom  he  states^  shall  give  their  conseift, 
this  Court  has  no  authority  to  strike  out  that  condition,  and  deprive 
those,  who  under  an  express  devise  over  have  an  interest  given  to 
them,  of  that  interest,  '        ^    - 

The  case  is  then  reduced  to  what  Sir  Samuel  Romilly  stated  ac- 
curately to  be  the  real  question.  *  It  is  said,  this  is  Yiot  a  case,  where 
the  consent  of  three  trustees  must  be  given,  as  there  were  not  three 
acting  *tri|stees.  It  is  a  case  certainly  of  extreme  hardship.  -  Of 
these  three  trustees,  all  of  the  name  of  Parker,  it  is  said 
[*  16]  Joseph  *  Parker  never  acted ;  and,  if  that  were  so,  I  should 
have  been  strongly  disposed  to  say,  there  is,  though  no  ex- 
ecution of  a  previous  settlement,  such  a  consent  on  the  part  of  the 
two  acting  trustees,  and  the  lady  herself,  to  the, execution  of  the 
settlement  proposed,  as  would  entitle  this  Court  to  say,  she  stood  in 
Equity  with  regard  to  her  rights,  as  if  the  settlement  had  been  ac- 
tually executed  ;  though  that  was  prevented  by  circumstances,  whFch 
one  cannot  help  lamenting.  It  is,  on  the  other  hand,  insisted,  that 
it  is  not  sufficient  to  show  the  consent  of  the  two  trustees,  and  of  the 
lady  herself,  as  there  was  a  third  trustee,  who  never  consented,  whose 
consent  was'  never  Asked,  who  was  not  proposed  as  a  party,  who 
never  heard  of  the  marriage  except  by  the  rumor  that  there  was  some- 
thing like  a  courtship  or  treaty,  to  which  he  gave  na  sort  of  en- 

(1)  1  Atk.  163;  Com.  726.  ^ 
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couragement,  whteh  was  never  laid  before*  him/and  the  circumstance 
that  it  had  got  so  f£ir  towards  its  conclusion  as  .a  proposal  had  never 
reached  him. 

This  trustee,  who  now  states,  that  he  was  not  an-  acting  trustee, 
proved  this  Will;  and  it  appears,  that  he  executed  some  instruments 
in  execution  of  the  trust,  not  accurately  remenibering  what  they  were. 
The  two  other  trustees  have  gone  the  length  of  swearing,  that  they^ 
drew  the  settlement  on  behalf  of  themselves  and  that  other  trustee 
who,  it  is  now  represented,  never  acted,  and  never^Jieard  of  the  set- 
tlement. I  wish  this  had  been  explained.  The  person,  preparing 
the  settlentent  for  his  execution,  could  not  consider  him  as  not  an 
acting  trustee.  I  take  the  meaning  to  be,  that,  in  the  confidence, 
that  he  lybuld  execute  it,  if  tendered  to  him,  it  was  perused  and  set- 
4led  on  his  behalf.  If  the  meaning  i9>  that  they  were  authorised  to 
settle  it  on  his  behalf,  Joseph  Parker  cannot  say  he  was 
not  an  acting  trustee,  *  withholding  bis  consent.  There  is  [*  17] 
no  examination  as  to  this,  except  o&  one  witness,  a  cred- 
itoi^,  to  whom  Joseph  Parker  said  he  was  not  an  acting  trustee,  and 
he  never  would  act.  •  That  is  not  conclusive,  without  farther  inqui- 
ry as  to  the  situation,  in  which  he  actually  stood. 
.  There  is  no  case,  in  which  it  has  been  held,  that,  the  consent  of 
three  trustees  being  required,  that  cbnsent,  which,  if  there  were 
only  two,  would  have  been  quite  sufficient,  would  do;  the  third  not 
having  been  at  all  consulted.  There  was  a  discretion  in  him  as  well 
as  the  others-;  and  there  is  no  authority  that,  if  the  consent  of  three 
i^  required,  a  marriage  with  consent  of  two  only  is  that,  which  the 
Will  has  prescribed.  *  •  '    ; 

As  to  these  two  trustees,  they  appear  to  have  been  adverse  ;  but 
they  did  consent.  Being  attorneys^  they  prepare  a'settlement,  very 
proper  in  itself:  they  agree  to  it ;  as  do  the  husband  and  wife  ;  and 
they  meet  for  the  purpose  of  execution.  The  husband  and  wife 
come  to  execution  with  a  full  persuasion,  that  there  was  the  consent 
of  all  three ;  founded  on  the  language  and'  conduct  of  the  two,  not 
of  the  third,  for  whom  those  two  held  themselves  out  as  authorised 
to  act. 

Another,  and  a  irew  view  of  the  subject,  is,  whether  it  can  be 
made  out;  that  the  circumstance  6f  her  being  misled  by  this  misrepre- 
sentation, operating  as  (though  I  do  not  say  it  was)  imposition  upon 
her,  is  a  ground  for  relief  in  this  Court.  It  was  not  so  put  at  the 
bar;  but  I  have  looked  at  in  that  view*  with  great  attention  to 'all 
the  doctrine  upon  conditions ;  which  have  been  held  not  violated, 
where  the  breach  was  not  occasioned  by  the  fault  of  that  person  ; 
and  a  Court  of  Equity  has  upon*  that  ground  said,  the 
party  ^ould  stand  in  the  ^'same  situation  as  if  the  con-  [*  18] 
dition  had  been  observed.  The  difficulty  is  to  determine, 
whether  the  want  of  personal  communication  with  the  third  trustee 
is  to  be  considered  as  amounting  to  negligence,  making  it  the  fault 
of  the  party  ;  ory  whether  the  condt^ct  of  the  other  trustees  creates 
that  sort  of  excuse,  that  would  lay  a  foundation  for  relief  in  Equity. 
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When  ihey  met,  had  tbety  proceeded  to  executicm,  I  conscientiously 
believe  Joseph  Parker  Avould  have  executed,  as  he  did  execute  the 
lease? ;  but,  the  other  trustees  representing  that  they  had  some  de- 
mand upon  the  estate,  which  the  parties  had  not  the  means  of  satis- 
fying, the  settlement  was  on  that  iLccount  not  executed;  and  the 
marriage  took  place. 

There  are  authorities  in  this  Court  sufficient  to  prove,  that  this 
cannot  be  consiidered  such  a  *non<-aceession  to  the  settlement,  and 
non-consent  to  the  m^riage,  as  would  have  any  operation,  if  the 
two  trustees  only  were  to  consent.  I  ddubt,  whether  it  woi^ld  do  at 
law.  .  The  case  o( H^sgrett  v.  Mesgrett  (1)  is  not  an  authority,  that 
the  consent  of  the  majority  will  dO)  where  aH  are  requil'ed  to  con- 
sent*  That  case  was  in  Lard  Strange  v.  Smith  (2),  put  upon  the 
ground  of  fraud  in  the  trustee,  withdrawing  his  consent  with  the 
view  that  a'  benefit  should  go  to  his  child ;  and  I  suppose  the  Court 
thought  itself  at  liberty  to  examine,  whether  the  refusal  proceeded 
from  a  vicious^t^rrupt,  or  unreasonable,,  cause;  a  dangerous  power; 
whioh,  however,  has  been  always  assumed  by  .the  Court.  That  is 
Lord  Hardwicke's  own  account ;  who  says  also  in  Lord.  Strange  v. 
r  Smithy  that  the.  case  of  Daley  v.  Desbouverie  (3)   went 

[*  19]  upon  fraud,  i.  e.  upon  "*  the  inclinations,  affections,  and 
passions  of  the  young  people.  There  is  another  way  of 
putting  it ;  that  -the  execution  by  two  (for  the  consent  of  the  major- 
ity w^as  sufficient  there),  was  a  coil&fent;,  but  Lord  Hardwicke,  in 
another  case,  says^  that  upon  this  subject  of  marriage  the  Court  will 
construe  otherwise  tban^  upok  other  subjects  ;  and  that  must  be  the 
ground,. upon  which  he  held  that  execution  to  be  a  consent ;  other- 
wise, Ltliink,  no  one  would  say  it  was  a  consent;  and,  accordingly, 
in  Lord  Strange  v.  Smith  his  Lordship  puts  it,  not  upion  that  ground? 
^  but  upon  fraud.  If  it  is  to  be  maintained  upon  that  ground- of  fmud. 
upon  the  young  people,^  there  must  have  been  some  circumstances 
we  are  not  quite  aware  of;  -for  that  letter  was  not  .more  than  five  or 
six  days  before  the  marriage :  and^  if  there  was  time  for  that  letter  to 
come,  to  the  knowledge  of  the  parties,  it  is  difficult  to  say  their  afTee^ 
tions  were  entangled,  &c.  in  that  short  period.  Taking  Lord  Hard- 
wicke, however,  4o  have  decided  upon  the  letter,  the  conclusion  is^ 
that  he  decided  upon  his  own  view^of  its  meaning:  and  upon  such 
a  point  of  construction  one  Judge  may  differ  from  Another; 

There  is  a  case,  of  sbme  impdrtance,  which  was  not  cited :  Long 
\i  Dermis  (4).  I  mention  it  both  oa  account  of  the  decision,  and 
Eome  doctrine,  that  I  find  there  stated.  The  Court  said,  that  these 
^conditions  about  marriage  are  so  odious,  that,  in  the  <»8e  of  reales^ 
tate  they  would  construe  the  Will  with  reference  to  such  a  cbnditiQii 
in  any  way  to  make  the  words  bend  to  the  construction,  in  order  to 

(l)2VenL580. 

(2)Amb.263.  '       , 

(3)  2  Atk.  26L 

(4).  4  Bur.  2052. 
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get  rid  of  the'  forfeitnre ;  representing  the  claufle,  expressed  in  the 
alternative,  that,  if  the  son  £fhould  marry  any  woman,  not 
having  a  ^  competent  portion,  ot  without  consent  of  the       {*  20] 
trustees,  the  estate  should  go  over,  as  importing,  that  con* 
sent  was  not  necessary,  if  he  got  a  competent  portion. 

This  case  might  perhaps  admit  application  in  another  way :  the 
condition,  on  which  this  property  is  given  over,  being  in  exactly  the 
same  alternative  words ;  thtit,  in  case  she  shall  marry  without  con* 
sent  of  the  trustees,  or  shall  refuse  to  join  in  such  settlement  as  they 
shall  advise,  the  property  shall  go  over.  If  then  she  married  with- 
out consent;  did  she  refuse  to  execute,  sqch  settlement  ?  Upon  that 
question,  if  Long  v.  Dennis  can  be  supported,  there  is  a  little  diffi- 
culty in  concluding,  that  the  Court  of  King's  Bench  would  have 
said,  If  ho  settlement  was  proposed  to  her  for  execution,  she  did  not 
refuse  to  execute )  and  therefore  there  was  no  forfeiture. 

That  case  is  important  in  another  point  of  view.  Lord  Mansfield 
states  another  case,  Burkton  v.  Humphrey,  which  was  not  mentioned 
at  the  bar ;  and,  speaking  with  all  deference,  hut  with  due  anxiety 
for  the  information  of  those  whom  these  books  are  wtitlefi  to  in 
'struct,  I  cannot  help  Saying,  this  is  not  the  oqly  instance,  how  ex- 
tremely difficult  it  is  to  rely  upon  the  circumstances  stated  as  the 
reasons  of  the  judgment     That  case  is  thus  represented. 

<<  The  condition  was,  that,  if  she  married  without  the  consent  of 
N.  H.  in  writing,  then  &c. ;  and  the  estate  was  given  over.  She 
married  without  his  privity :  but  he  gave  his  consent  as  soon  as  he 
knew  of  the  marriage.  Lord  Hardwtcke  held  this  a  sufficient  con- 
sent to  entitle  her  to  the  real  and  personal  estate,  whi.ch  was  given 
her,  if  she  married  with  the  consent  and  approbation  of  N^  H.  to 
be  signified  in  writing."  ^ 

This  case  has  Jjeen  since  *  published  by  Mr.  Amblef  ( 1 )  ;  [*  21 } 
and  the  condition  appears  to  be,  that  in  case  his  daugh-  - 
ter  shall  marry,  with.tlie  consent  and  approbation  of  N.H.  (such 
consent  to  be  testified  in  writing)  t-hen  the  property  shall  go  to  the 
husbafid,  or  to  the  uses  of  the  marriage :  but,  in  case  she  shall 
marry  without  such  consent  or  approbation,  or  shall  die  unmarried, 
then  it  was  given  oyer.  The  trustee^  supposed  in  Burrow  to  have  giv- 
en his  consent  as  soon  as  he  knew  of  the  marriage,  did  not  give  it  for 
eleven  months  after  the  marriage;  Lord  Hardwicke  struggles  to 
distinguish  between  consent  ana  approbation ;  and  the  condition 
•  being  in  the  latter  part  of  the  clause  expressed  in  the  alternative, 
inclined  to  the  opinion,  that  the  subsequent  approbation  wpuld  do. 
Lord  Thurlow,  however,  denied  that ;  as  he  did  not.see,  why  subse- 
qufsnt  approbation,  if  sufficient  after  eleven  months,  would  not  do 
at  any  time  during  the  whole  life  of  the  trustee;  during  which  it 
must  be  quite  uncertain,  whether  the  marriage  was  had  in  conform- 
ity with  the  condition  or  not  (2).  .  ^  ' 
'  *  •■    ■'  ■   ■  ■       I    ■  ■  ■  t         ■  ,■-■■■■■■.< —     .  .1 ' 

( 1 )  *  Bwiet^n  v.  Humphrey^  Amb.  256. 

(2)  Devise  in  tnist  to  convey  in  case  of  marriage  widi  consent  of  trustees ;  over 
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Lord  Hard wicke  proceeds  to  observe,  that  the  daughter  Was  heir- 
ess at  lainr;  and  notice  of  tba  devise  could  not  be  legally  implied 
against  her, :  being  entitled,  and  in  possession  in  that  character. 
Upon  that  ground,  fherefore,  he  decided,  that  thjere  was  no  forfeit- 
ure against  her  ab  heiress  at  law. 

Lbrd^  Mansfield,  in  Lengy.  Dennis,  says  farther,  <<  I  mention  these 
cases  to  shdw,  that  the  Court  ought  not  to  make  strides  in  favor  of 
a  forfeiture."  •  ^ 

The  strides,  if  any,  v\fere  quite,  the  other  way.  What^ 
[^  22}  *  follows  resembles'  his  observations  on  the  execution  of 
powers  (i).  I  agr^e  Co  the  next  passage,  that  there  can 
be  but  one  true  legal  construction  of  a  condiijpn  :  but  if  thepropo- 
sitiqu  is,  that  a  Court  of  Law 'Can  hold  a  condition  to  be  performed 
in  all  circumstances,  in  which. a  Court  of  Equity  says,  though  it  is 
not  performed,  relief  shall,  be  given  against  the  non-performance, 
that  is  utterly  unfounded.       '  • 

Another  passage  states,  that,  if  the  person,  whose<  consent  is  re- 
quired, is  a.  devisee  over,  he  must  show  his  reason  for  his  dissent.  . 

With  regard  to  that,  the  testator  must  know,  that  he  bfis  made 
necessary  the  consent  of  a. person,  who  has  an  interest;  ^nd  then  it 
is  very  difficult  to  maintain,  that  he  must  show  a  reason  for  his  dis- 
sent ;  and  thai  the  other  party  is  not  required  to  show,  that  he  has 
unreasonably  refused  his  absent. 

With  these  observations  I  break  this  case,. rather  with  the  view  to 
be  informed^  whether  you  wilLspeak  to  it  again,  than' to  decide  it  at 
this  moment.  If  you  decline  to  extricate  me  from  the  pressure  ofvsp 
hard  a  case,  1  must  express  my  opinion,  which  I  would  rather  de- 
cline at  present.' 

The  Plaintiff's  Counsel  desired  to  speak  to  it  again. 

Feb.  lih.  The  Lord  Chancellor  inquired,  whether  the  fact, 
that  Joseph  Farker  would  have  consented,  was  upon  the  Record. 

[*23]  *Mr.  jtfar^  for  the  Plaintiff,  said,  it  was  not;  adding, 

th^,«under  the  permission  of  the  Court  to  bring  foryrard 
circumstances  or  authorities,  they  were  prepared  to  prove  the  follow- 
ing facts :  That  Joseph.  Parker  had  a  general .  knowledge  of  the 
courtship ;  which  w?is  proceeding  two  years  before  the  marriage,  viz. 
from  1796  to  1798  ;  that  he  resided  in  the  neighborhood  ;  and  never 
expressed  any  disapprobation ;  that  he  refused  for  a  considerable 
time  to  receive  his  legacy,  on  the  ground  that,  not  having  acted,  he 
did  not  deserve  it ;  and  was  at  length  pejsuaded  to.  receive  it  by 
another  of  the  trusteesy  who,  having -taken  credit  fdr  that  legacy  as 
paid,  wished  to  have  his  account  regular.  He  no\v  says,  he  would 
have  consented,  had  an  appKcation  been  made,  to  hith  under  the  di- 


in  case  of  marriage  against  their  consent :  marriage,  without  even  their  know] e(Ige, 
afterwards -disapproved  by  them :  the  limitations  over  established.  Long  v.  Ruk' 
etttf,  2  Sim.  ^k  Stu.  179.  - 

(I)  fFykham  v.  ffykham,  anie^  vol.  xviii.  395 ;  see  page  415,  and  the  note. 
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rection  of  the  other- trostees ;  and^  if  his  consent  at  this  time  will 
be  of  any  avail,  he  will  give  it ;  ancl  would  have  executed  the  settle- 
ment without  farther  inquiry ;  assigning  hid  reason,  that  he  knew 
the  testators'  motive  was,  not  to  impose  a  general  restriction  upon 
his  niece,  but  to  guard  against  an  intercourse  with  a  particular  indi- 
.  vidua],  not  the  gentleman  she  afterwards  married^ 

The  Lord  Chancellor  [Eloon].— The  vie'w  I  take  of  this  case, 
which  is  perhaps  as  hard  as  circumstance^  can  frame,  is  this :  'In 
case  Sarah  CresWicke  Clarke  should  marry  without  consent,  or  re- 
fuse to  execute  such  settlement  as  the  trustees,  should  advise,  the* 
property  i^  given  oyer.  It  is  extremely  delicate  and  difficult  for  this 
Court  to  say,  that  the  i>roperty  shall  not  go  over  in  these  circum- 
stances, according  to  the  terms  of  the  instrument,  in  which  it  is 
given  over.  The  settlement  proposed  was  not  ^nly  {represented  to 
her  by  two  of  the  trustees  as  having  the  consent  of  the  third,  whom 
she  and  her  intended  husband  happened  not  to  consult, 
*  but  the  two  other  trustees  say  by  their  Answer,  that  they  [*  24j 
did  prepare  it  on  behalf  of  all  three. 

To  the  argument,  that  the  consent  of  the  two'would  prevent  its  go- 
ing over,  founded  upon  the  dictum,  supposed  to  have  fallen  from  Lord 
Chief  Baron  Comyns  (1),  I  may  venture  to  say,  he  expressed  no 
.such  dictum;  as  we  have  in  his. Reports  his  own  publication  of  his 
argument  upon  the  advice  given  by  him  to  the  Lord  Chancellor;  of 
which  I  have  also  seen  a  manuscript  note ;  and  neither  contains  any 
such  passage. 

There  are  so  many  biases,  in  which  the  Court  has  thought,  itself 
at  liberty  to  conceive  consent  to  have  been  giv^n.  substantially, 
though  not  b  terms,  that'  I  do  not  think  it  right  to  decide  this  case 
without  directing  inquiries,  with  a  view  to  ))ring  f^Ily  before  the 
Court  matter,  which  is  in  some  degree  before  it;  and  I  think  it  bet- 
ter not  to  exprjBss  my  opinion,  until  the  facts  are  brought  fofward, 
as  they  ought  to  be ;  that  the  Court  may  appreciate  their  worth 
upon  the  authorities  that  fnay  be  considered  as  governing  the  caset,^ 
if  these  facts,  upon  which  the  Court  appears  to  have  determincid,. 
form  a  part  of  it. 

The  cause  was  not  broi^ht  before  this  Court  again. 

As  to  tlie  general  doctrines  with  respect  to  conditions,  requiring  consent  to  the 
roarriaofe  of  a  devisee  or  legatee,  see,  ante,  notes  2,t3,  4,  to  Stackpoley'Baiwnontj 
3  V.  89,  and  the  notes  to  Dashwood  v.  Lord  Bvikeky,  10  V.  230.    ^ 


(1)  1  Atk.375. 
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PEASE  (The  UuhL  Bax»k) 

TOWNEND  <The  Wakzyield  Bahk) 

FARLEY  (The  York  Bank)  ^JEr  parte, 

DANIEL  (The  Veovil  Bank) 

BANKS  (The  Leeds  and  Thirsk  Bank) 

In  the  Bankroptot  op  Boi^dero  and  Gol  (1). 
[1812,  March  25, 26;  Atmt  9, 14, 17, 18,] 

JuRtsDicTioN  in  bankruptcy  on  the  Petition  of  persons  xslaiming,  not  under  tbe 
Commission,  but  against  it,  specific  property.  BUls,  remitted  by  a  Country 
Bank  to  their  1)anker  in  Londdh,  remaminj^  at  his  bankruptcy- in  his  hands  un-; 
due,  or  unapplied  according  to  the  authonty  given,  or  afterwards  coming  to  the 
hands  of  the  assignees,  and  the  proceeds  received,  restored  and  paid  to  the 
remitters,  taking  up  the  acceptances  on  their  account,  and  subject  to  the  bank- 
er's lien  for  any  baJanee ;  by  the  contract  remaining  the  property  of  the  remit- 
ters, in  the  hands  of  the  banker,  as  agent  for  a  jNirUcular  purpose,  viz.  to  bold 
until  doe^  and  receive  the  proceeds,  then  first  fonning  an  item  in  the  cash 
account  The  circumstance  of  the  biirbeing  written  short  is  onl^  evidence  of 
a  trust,  proved  in  this  instance  by  express  declaration,  or  odier  (evidence  equiv- 
'  alonL  *     '    '  • 

Entries  in  bi^iker's  books,  not  prared  to  have  been  eomrounicated  to  Oste  customer, 
not  evidence  against,  but  may  be«  for  him. 

The  Stat  21.  Jac.  1.  c.  19,  s.  11,  not  applicable  to  bills  in  tbe  hands  of  a  banker, 
written  short,  or  sent  fpr  a  paiticular  ptirpose :  the  trust  accounting  for  the 
possession ;  being  considered  as  goods  in  ine  hands  of  a  factor,  wiih  the  single 
distinction  that  he  cannot  pledffe^  but  if  the  bills  are  de^  with  before  Imnk- 
ruptcy,  the  money  cannot  oe  followed ;  as,  if  doilt  with  afterwards,  it  may. 

Distinction  as  to  indorsed  bills  remitted  to  a'banker  for  a  9pecial  purpose,  and 
therefore  on  his  bankruptcy  remaining  the  property  of  the  remitter,  subject  to 
the  lien,  whether  legal  or  equitable  ptt>perty,  [p.  36.] 
'  Distinction  between  ^oods^in  the  hands  of  a  factor  and  1)1118  in  the  hands  of  a 
banker:  the  latter,  if  indorsed,. may  be  pledged  or  discounted,  though  agpinst 
the  faith  of  the  remittance!  and' the  remitter  can  be  only  a  general  creditor, 

Specisil  remittance  to  a  banker  with  direction  to  apply  to  a  particular  purpose, 
however  the  bill  is  treated,  whether  written  short,  or  not,  it  kept,  and  dealt 
with,  without  objection'  to  the  itistructions,  must  in  general  cases  be  taken 


subject  to  them,  [p.  41.] 
Bills,  remitted  to  a  banker  < 


■  on  the  general  account,  cannot  on  his  bankruptey  be 
laid  bold  of  by  the  reibitter :  if  remitted  for  a  particular  purpose,  they  must  be 
so  applied,  [p.  44.]  *.  * 

Distinction  between  bills  and  goods  in  the  hands  of  a  factor ;  who  is  to  sell  on 
account  of  his  principal ;  b'ut  tbe  property  ia  not  in  him :  the  property  in  the 
bills  passing;  so  that  tbe  person,  to  whom  they  are  remitted,* may  break  his 
faith,  negotiating  and  pledging  them :  yet,  if  not  negotiated  or  pledged,  Uie 
bills  in  his  hands  may  be  folio  wed,  and  even  the  proceeds,  [p.  44.] 

General  right  to  have  bills  in  a  banker's  hands  at  his  bankruptcy  restored.  Diffi- 
culty upon  thip  distinction  ^in  Bolton  v.  PuUer)  not  admitting  that  right  against 
another  house,  with  nirhich  the  customer  had  not  -dedt,  but  .composed  of^some 
of  the  firm,  [p.  44.] 

Assignee  under  a  Commission  of  Bankruptcjr  cannot  maintain  a  Petition  against 
a  person  not  claiming,  under  the  Commission,  [p.  46.] 

Effect  of  indorsement,  as  an  authority  to  discount  or  negoti^ite  bills,  [p.  49.] 

(1)  1  Rose's  Bank.  Cases,  232, 243, 254,  28iD. 
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Paper,  not  actually  applied  under  a  permission  to  negotiate  or  discount  for  limited 
purposes,  remains  the  property  of  the  remitter,  [p.  58.] 

Effect  of  indorsement,  special  or  in  blank,  as  an  authority  to  pledge  as  well  as  dis- 
count, [p.  59.]  •  ; 

Bills  remitted  with  power  to  discount  even  for  general  purposely,  if  not  discounted, 
in  the  event  of  bankruptcy  remain  the  property  of  the  remitter,  [p.  60.] 

The  house  of  Boldero  and  Co.  Bankers  in  Londoo,  having  stopped 
payment  oathe  2d  of  January,  1812,  a  Commission  of  Bankruptcy 
issued  against  them. 

A  petition  was  presented  by  the  Bank  of  Kingston-upon-HpIl ; 
stating  their  course  of  dealing  with  the  bankrupts,  as  their  corres- 
pondent9  and  agents  in  London ;  the  petitioners  drawing, 
and  making  remittances  to  *meet  their  drafts;  the  bank-  [*261 
rilpts  transmitting  accounts  half-yearly,  on  the  24th  of 
June  and  the  3 1st  of  December,  of  their  cash  receipts  and  pay- 
ments, charging  interest  on  both  sides  on  each  day's  balance,  with 
an  allowance  to  the  bankrupts  for  agency,  and  separate  accounts  of 
bills  remitted  by  the  petitioners,  not  due  at  the  time  of  remittance ; 
fiuch  bills  being  uniformly  stated  in  the  account  as  the  property  of 
the  petitioners ;  being  held  by  the  bankrupts  to  be  received  by  them 
on  account  of  the  petitioners,  as  they  became  due ;  at  which  times 
respectively  the  cash  acquired  ttiereby  was  first  brought  into  the  cash 
account. 

The  Petition  farther  stated,  that  by  the  accounts  received  by  the 
petitioners  up  to  the  21st  of  December,  1811,,  the  cash  balance  in 
their  favor  amounted  to  5463/.  12«.  5(2. ;  and  the  bills,  entitled  a 
list  of  undue  bills  the  property  of  Pease  and  Co.  in  the  hands  of 
Boldero  and  Co.  the  1st  of  January,  1812,  amounted  to  29,23U. 
11*.  lOd. ;  and  so  remained  on  the  2(1  of  January,  1812,  when  the 
house  stopped  payment;  the  cash  ^balance  being  by  payments  on  the 
preceding  day  reduced  to  4899Z.  19*.  lOd.  On  the  30th  and  31st 
of  December,  1811,  ^nd  the  1st  and  2d  of  January  1812,  the  peti- 
tioners made  farther  remittances,  to  the  amount  of  8104Z.  2*.  which 
remittances  not  having  reached  town,  before  the  house  stopped  pay- 
ment, the  proceeds  were,  or  would  be,  received  by  the  assignees. 
The  petitioners  had  paid  all  the  acceptances  of  the  bankrupts  on 
their  account,  as  they  were  returned  dishonored ;  and  would  con- 
tinue to  do  so,  until  the  whole  should  be  taken  up,  and  paid  by  the 
petitioners ;  and  no  part  whatever  had  been,  or  would  be,  proved 
against  the  estate  of  the  bankrupts:  so  that  they  will  be  indebted. 
to  the  petitioners  in  the  full  amount  of  the  said  cash  bal- 
ance of  *4899/.  19«.  iprf. ;  and  no  part  of  the  said  un-  [*27] 
due  bills,  or  of  the  remittances  subsequently  received,  can 
be  required  to  discharge  thosts  acceptances ;  or  can  constitute  any 
part  of  the  bankrupt's  estate. 

The  Petition  prayed,  that.the  assignees  may  be  ordered  to  deliver 
up  the  bills  for  29,231/.  II5;  lOd,  remaining  undue  in  the  hands  of 
the  bankrupts,  when  they  slopped  payment,  and  those  subsequently 
received,  for  8104/.  25.  or  such  of  them  as  were  in  the  custody  or 
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power  of  the  assignees,  or  shall  come  to  their  hands ;  and  to  pay 
the  proceeds  of  such  as  has  been  received. 

The  Petition  was  opposed  by  the  examination  of  the  bankrupts, 
denying  any  agreement,  that  they  were  not  to  negotiate  the  bills  re- 
mitted, and  representing,  that  the  remittances  wefe  not  for  a  special 
purpose,  but  upon  a  general  account,  and  by  the  affidavit  of  an  ac- 
countant, siting  as  the  result  of  the  books  and  correspondence,  that 
the  London  Bank  was  in  many  instances  overdrawn ;  that  immediate 
cr^it  was  asked  and  given  upon  bills  due  and  not  due  ;  that  there 
were  remittances  larger  and  less  than  the  drafts,  and  sometimes  with- 
out drafts,  and  drafts  without  remittances  ;  that  the  gross  amount  of 
each  day's  remittances,  when  received,  whether  bank  notes,  or  bills 
payable  after  date  or  sight,  was  entered  in  a  book  to  the  credit  of  the 
petitioners ;  and  in  the  cash-ledger  all  bills  and  money  paid  were 
carried  to  their  credit  upon  the  respective  days  when  due ;  and  the 
petitioners  were  debited  with  ihe  amount  of  the  sums  paid  on  their 
account,  and  bills  dishonored,  with  the  expense  of  protest,  ^c. 

The  other  Petitions  were  presented  under  similar  circumstances, 
and  prayed  a  similar  relief,  generally  :  the  bankrupts  rep- 
[*  28]  .  resenting,  *  that  their  course  of  dealing  with  all  these 
country  banks  was  the  same.  The  principal  circum- 
stances of  distinction  were  these.  In  all  the  cases,  except  that  of 
the  Hull  Bank,  there  was  occasional  permitted  discount  by  the  bank- 
rupts of  bills  remitted  to  them.  The  Wakefield  Bank,  denying  any 
general  authority  to  discount  or  negotiate,  admitted,  that  they  might 
have  occasionally  directed  it  for  the  purpose  only  of  reducing  the 
cash  balance,  when  overdrawn  to  a  larger  amount  than  was  conven- 
ient ;  and  in  one  instance  they  adopted  a  previous  discount  to  the 
extent  of  5000/. 

The  declaration  in  writing,  that  the  undue  tills  were  the  property 
of  the  remitters,  occurred  in  the  case  of  the  Hull  Bank  alone  :  but 
by  a  letter,  dated  the  2d  of  January,  1812,  the  bankrupts,  acknowl- 
edging the  receipt  of  one,  dated  the  31st  of  December,  from  the 
Wakefield  Bank,  covering  a  remittance  of  942/.,  add  *<<  which  we 
hold  in  reserve  at  j'our  disposal ; "  and  two  farther  remittances,  re- 
ceived on  the  3d  and  4th  of  January,  were  acknowledged  in  the 
same  manner.  The  agreement  with  that- bank  provided,  that  in 
consideration  of  Boldero  and  Co.  accepting  and  paying  bills  for 
them  in  London,  and  acting  generally  as  their  agents,  the  petitioners 
would  deposit  and  always  keep  in  the  hands  of  Boldero  and  Co. 
6000/.  without  interest,  or  allow  interest  for  any  diminution  of  that 
sum;  which  was  to  be  considered  as  a  compensation  for  their 
trouble  ;  and  the  petitioners  afterwards  agreed  to  add  the  farther  sum 
of  200/.  per  annum,  finally  increased  to  400/.  making,  with  the  in- 
terest of  the  6000/.,  the  annual  sum  of  700/.  to  be  paid  in  lieu  of  the 
commission  and  other  emoluments  usually  derived  from  agency. 

The  Yeovil  Bank  had  always  in  the  hands  of  Boldero 

[*29]        *and  Co.  a  cash  balance  exceeding  their  drafts.     The 

Leeds  Bank  having  become  bankrupt,  the  petition^  pre- 
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sented  by  the  assignees,  did  not  contain  an  undertaking  to  take  up 
the  outstanding  acceptances  on  their  account. 

Mr.  Hart,  Mr/  Leach,  Mr.  Cooke,  and  Mr.  Wintkrop,  in  sup- 
port of  the  Petitions. — ^These  Bills,  called  short  Bills,  were  clearly 
the  property  of  the  petitioners,  in  the  hands. of  the  bankrupts,  as 
their  agents,  to  •  receive  the  amount,  as  they  should  become  due. 
They  are  described  in  the  account  trasmitted  by  the  bankrupts  the 
day  preceding  their  failure ;  and  their  books  show,  that  these  bills 
were  not  entered  as  their  property,  but  were  kept  distinct.  A  ma- 
terial fact  is,  that  no  credit  was  to  be  given  for  them^  until  they 
were  paid  ;  and  whether  they  were  entered  short  in  the  cash  ac- 
count in  the  first  instance,  or  in  a  distinct  account,  to  be  afterwards 
entered  in  the  cash  account,  cannot  make  any  difference.  A  strong 
inference  arises  from  the  admission  in  the  examination  of  the  bank- 
rupts, that  sometiniies  they  had  permission  to  negotiate  the  bills,  the 
case  of  Qihs  v.  Perkins  (1)  was  much  stronger  against  the  claim  to 
have  the  bills  restored ;  the  bankers  being  in  the  habit  with  the 
knowledge  of  their  customer  of  carrying  those  bills,  before  they 
tvere  due,  into  the  cash  account,  and  using  them  as  their  own  :  yet 
the  Court  drew  the  distinction  between  Bills,  which  had,  and  had 
not,  been  actually  so  applied  ;  und  the  claim'  to  have  the  latter  res- 
tored, prevailed ;  Lord  Ellenborough  observing,  that  every  man,  who 
pays  bills,  not  then  due,  into  th^  hands  of  his  banker,  places  them 
there  as  in  the  hands  of  his  agent,  to  obtain  payment  of 
them  iVhen  due  ;  and  *  the  banker  cannot  have  any  lien  \^  30] 
upon  such  bills,  until  his  account  is  overdrawn.  That  was 
recognized  in  Brickwood's  bankruptcy.  Ex  parte  Rowton  (2)  ;  which 
is  precisely  this'case... 

A  circumstance,  distinguishing  the  Leeds  Bank  particularly,  is  the 
{permission  to  discount  bills  to  a  certain  extent :  but  that  discount 
was  for  the  use  of  that  Bank,  not  of  Boldero  and  Co.  and  the  ac- 
counts were  kept  precisely  in  the  same  way  in  their  books ;  charg- 
ing the  cash  with  that  advance ;  and  giving  credit  for  what  they  re- 
ceived. The  Yeovil  Bank,  who  had  continually  a  balance  in  their 
favor,  more  than  equal  to  their  drafts,  cannot  be  considered  as  un- 
der a  necessity  of  drawing  upon  the  credit  of  these  bills.  The  case 
of  the  Wakefield  Bank  is  distinguished  by  their  express  agreement 
to  leave  6000^.  in  the  hands  of  Boldero  and  Co.,  to  pay  interest  for 
any  deficiency,  and  400/.  per  annum  ;  amounting  with  the  interest 
of  the  6000/.  to  the  annual  sum  of  TOO/,  as  a  compensation  for  their 
agency.  Having  by  express  contract  this  large  compensation  for  their 
trouble,  and  no  authority  to  use  the  bills,  remitted  for  the  sole  pur- 
pose of  meeting  the  drafts,  how  could  they  honestly  deal  with  those 
bills,  before  they  were  due,  for  their  own  benefit?  The  position,  in 
some  of  the  cases,  that,  to  maintain  the  lien,  there  must  be  bill  for 
bill,  and  transaction  for  transaction,  applied  merely  to  those  particu- 


(1)9  East,  12. 

{%)  1  Roee's  Bank.  Cases,  15. 
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lar  circumstances.  The  remittances,  which  did  not  arrive,  until  after 
Boldero  and  Co.  bad  stopped  payment,  and  shut  up  their  shop, 
must  clearly  be  delivered  up ;  not  having  reached  them,  and  been 
mixed  with  their  funds,  while  the  house  was  going  on  in  a  course  of 

business. 
[*31]  *Sir  Samuel  Ramilly  and  Mr.  Montague j  for  the  As- 

signees.— ^This  differs  from  the  case  of  a  <2ustomer,  em- 
ploying a  banker,  and  paying  into  his  hands  sometimes  cash,  some- 
times,  bills,  as  in  Giles  v.  Perkins*  What  right  had  the  banker  to 
use  those  bills  ?  In  the  instance  of  a  Country  Bank,  employing  a 
town  agent,  the  question  always  is,  whether  the  bills  are  remitted  on 
a  particular  account;  in  which  case  they  remain  the  bills  of  the 
original. owner  ,*  or  whether  the  banker  in  town  has  a  right  to  blend 
them  in  his  general  account ;  the  effect  of  which  is,  that  the  country 
banker  can  no  longer  claim  them  as  his  own  property. 

These  petitions  raise  a  question  of  very  considerable  importance, 
upon  the  jurisdiction  to  interpose  by  taking  effects  from  a  bankrupt's 
estate  at  the  instance  of  persons  claiming  against  the  Commission. 
What  authority  has  your  Lordship  to  make  such  an  Order?  The 
circumstance^  that  the  petitioners  have,  besides  this  claim  against  all 
the  general  creditors,  by  their  right  to  prove  the  cash  balance  an  in- 
terest concurrent  with  them,  can  hardly  raise  a  distinction.  The 
case  of  a  mortgage  stands  upon  peculiar  grounds :  th^  jurisdiction 
results  from  necessity  :  the  mortgagee,  though  he  may  foreclose, 
can  have  a  sale  only  under  the  Commission  ;  and  upon  that  ground 
alone  he  obtains  the  special  relief.  The  agreement  with  the  Wakcr 
field  Bank  forms  no  distinction. 

The  question  is  a  legal  one,  to  be  determined  in  an  action,  of 
trover,  or  an  issue,  whether  the  bills  were  delivered  upon  a 
[*  32]  particular  account.  The  Statute  (I)  of  *  James,  as  to  re- 
puted ownership,  has  been  held  to  extend  to  choses  in  ac^ 
tion*.  The  person,  who  is  in  possession  of  the  property,  if  beyond 
naked  possession  he  is  trusted  with  any  authority,  is  the  apparent, 
reputed,  owner ;  and  the  presumption  of  reputed  ownership  must 
be  repelled  either  by  general  evidence  of  notoriety,  as  by  writing 
upon  it,  that  it  is  not  his  property,  or  by  the  peculiar  nature  of  the 
trust ;  as  in  the  instance  of  furniture,  job-horses,  <&c. ;  a  trust  aris- 
ing from  the  known  relations  of  society,  or  trusts  in  peculiar  trades ; 
as  factors,  bankers,  &c.  and  the  case  of  a  furnisihed  house  at  Brigh- 
ton, mentioned  by  Lord  Chief  Justice  Eyre  in  Lingham  v.  Biggs  (2) ; 
where  the  furniture  of  a  coffee-house  was  held  to  pass  to  the  as- 
signees undter  a  Commission  against  the  occupiers  of  the  house.  '  In 
Horn  V.  Baker  (3)  the  law. on  this  subject  is  fully  investigated.  In 
lAvesey  v.  Flood  (4),  the  principal  having  given  his  factor  such  an 
authority  as  enabled   him   to  appear  and  act  as  principal,  the  prop- 

(1)  Stat  21  Jam.  I.  c.  19,  8.  ll,  repealed.    See  Statute  6  Geo.  IV.  c.  1(3,  s.  72. 

(2)  1  Bos.  &  Pnl.  82.    ^ee,post^  Ex  parte  Martin,  491,  and  the  references. 

(3)  9  East,  215. 

(4)  2  Campb.  83. 
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erty  was  held  distributable  under  the  Commission  within  the  Stat- 
ute. So,  if  the  owner  of  property  entrusted  to  a  banker  has 
been  so  vigilant  as  to  matk  it,  as  by  having  a  bill  written  short,  in 
the  event  of  bankruptcy  the  property  continues ;  if  not,  it  is  dis- 
tributable under  the  Commission  on  the  ground  of  reputed  owner- 
ship. 

This  question  is,  not  generally  whether  short  bills,  deposited  with 
a  banker,  are  the  property  of  the  customer,  but,  whether  every  bill 
in  a  banker's  till,  not  being  actually  discounted,  is  to  be  considered 
as  a  short  bill.  A  short  bill,  as  it  must  be  defined  upon  the  result 
of  all  the  authorities,  is  a  bill,  remitted  by  the  customer  to  the 
banker,  to  be  held  in  trust ;  and,  as  evidence  of  that,  it 
*  ought  to  be  written  short  in  the  book ;  and  the  customer  [*  33] 
does  not  draw  upon  the  credit  of  that  bill.  The  other 
class  of  bills,  to  which  the  customer  is  entitled,  he  does  draw  upon ; 
specifying  the  particular  purpose,  to  which  they  are  to  be  applied ; 
Ex  parte  Dumas  (1),  Parke  v.  Eliason  (2),  Ex  parte  Oursell  (3) : 
but  bills,  paid  in  upon  a  general  running  account,  cannot  be  re- 
claimed: Bent  V.  Puller  (4),  Bolton  v.  Puller  (3).  In  the  latter 
case  a  circumstance,  noticed  in  the  ai^ument,  that  one  of  the  'bills 
only  reached  the  bankrupts  on  the  day,  when  they  became  bank- 
rupt, is  mentioned  by  the  Court ;  who  declare  their  opinion,  that 
the  bill,  having  been  remitted,  as  far  as  concerned  the  house  re- 
roitting*,  before  the  bankruptcy,  and  to  a  creditor,  cannot  be  re- 
called (6). 

In  Kjc  parte  Rowton  (7)  the  bills  were  on  all  sides  taken  ioixi 
short  bills;  and,  as  such,  the  assignees. having  no  pretence  for  re- 
taining them,  your  Lordship  assumed  the  jurisdiction:  but  in  this 
case  the  assignees  do  not  admit,  that  these  are  short  bills,  or 
that  they  were  remitted  on  a  particular  account;  insisting,  on  the 
contrary,  that  they  were  paid  on  the  general  account :  a  conclusion, 
which,  as  the  clear  result  of  the  boo^s  and  the  examination  of  the 
bankrupts,  the  assignees  contend  they  are  entitled  to  establish  before 
a  Jury.  The  direction  in  a  letter,  inclosing  bills  for  30007.,  ***For 
which  please  to  credit  our  account ;  and  note  our  drafts  upon  you 
for  50002.,"  cannot  possibly  be  represented  as  an  appro- 
priation. *  If  the  Country  Bank  had  failed,  could  it  have  .  [*  34] 
been  contended,  that  these  bills  were  their  property  ? 
That  can  be  established  only  by  showing,  tliat  they  were  drawn 
upon  a  particular  account,  or  were  appropriated  to  a  particulbr  pur- 
pose. 

Mr.  Hart,  in  reply,  said,  that  the  conclusion,  whether  these  bills 

(1)  lAtlc.232;2VeB.582. 

(2)  1  East,  544. 
*             .          .  (3>  Amb.  297. 

(4   5  Term  Rep.  494. 

(5)  1  Bos.  &  Pul.  539. 

(6)  1  Bos.  &  Pal.  550. 

(7)  1  Rose's  Bank.  Cases,  15. 
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were  paid  in  as  sfadrt  bills,  or  on  a  particular,  or  a  general,  account, 
must  depend  on  the  books,  not  on^  loose  expressions,  falling  from 
one  of  the  bankrupts  ;  and  that  the  jurisdiction,  which  may  be  as- 
sumed at  the  party's  request,  and  was  exercised  in  Ex  parte  Rowtoriy 
arises  under  the  general  jurisdiction  of  the  Lord  Chancellor  by  the 
Bankrupt  Laws  to  take  Order,  &c.  for  the  disposition  of  the  prop- 
erty. 

The  Lord  Chancellor  [Eldon]. — ^The  assignees  are  not  only 
in  no  fault,  but  have  done  extremely  well  in  not  acting  upon  any 
judgment  of  their  own  out  of  Court.  As  they  are  to  hold  an  even 
hand  between  these  petitioners,  and  the  general  creditors,  they  prop- 
erly insist,  that  the  legal  right  shall  be  sifted  to  the  bottom.  The 
objection  to  the  jurisdiction  is  therefore  most  fairly  taken.  In  the 
case  Ex  parte  Rowtan,  I  thought  I  took  jurisdiction  upon  consent  of 
the  assignees ;  observing,  that  the  general  notion  is,  that,  if  a  party 
does  not  come  to  prove,  he  has  nothing  to  do  with  the  Commission. 
My  strong  persuasion  at  present  is,  that  I  have  jurisdiction. 

As  to  the  general  doctrine  with  reference  to  bills  remitted  for 
special  purposes,  or  upon  a  general  account,  I  do  not  mean  in  the 
least  to  affect  'it;  but  in  the  latter  case  the  question  will  be, 
whether  the  remittance  was  made  under  circumstances 
[*  35]  and  the  effect  of  conduct,  *  that  would  prevent  the  appli- 
cation of  the  general  rule.  Where  bills,  remitted  in  a 
sepse  on  the  general  account,  are  written  short;  the  facts  of  writing 
them  short  and  accounts,  transmitted  backward  and  forward,  intro- 
duce a  specialty ;  and  the  question  in  all  cases  must  be,  whether 
the  facts  form  a  ground  of  distinction,  preventing  the  application  of 
the  general  rule,  that,  where  they  are  not  remitted  for  a  particular 
purpose,  they  belong  to  the  bankrupt's  estate.  With  the  view  of 
•determining  that  question  I  must  look  at  tlie  affidavits,  the  examina- 
tion, ahd  the  other  circumstances  of  this  case. 

April  I4th.  The  Lord  Chanc£Ll6r  [Eldon]. — ^To  this  Peti- 
tion several  objections  are  taken.  It  was  insisted,  Ist,  that  this  is  a 
demand,  which  could,  not  be  enforced  in  any  Court  of  Law  or 
Equity  :  as  on  general  principles  and  the  nature  of  the  contract  the 
relief  sought  is  not  due  in  any  Court. 

2dly,  That,  if  upon  general  principles  and  the  nature  of  the  con- 
tract the  relief  sought  may  be  due  at  Law  or  in  Equity,  yet,  attend- 
ing to  the  effect  .of  bankruptcy,  and  particularly  to  the  Statute  of 
James  I.  (1),  these  bills,  and  the  proceeds  of  such  of  them  as  have 
been  parted  with,  were  so  in  the  order  and  disposition  of  the  bank- 
rupts, with  the  consent  of  the  owners,  that,  whatever  demand  might 
have  been  sustained  upon  them  against  the  bankrupts,  had  they 
continued  solvent,  no  demand  can  be  sustained  against  the  as- 
signees. « 

3dly,  That,  if  neither  of  these  propositions  can  be  maintained, 
this  is  a  demand  which  cannot  be  enforced  in  this  jurisdiction  : 

(1)  Stat  21  Jam.  I.  c.  19,  s.  11. 
VOL  XIX.  2* 
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that  the  Lord  Chancellor  in  Bankruptcy  cannot  make  the  Order 
required;  and  must  therefore  refer  the  parties  either  to  Li^w  or 
Equity. 

Among  Judges,  called  to  decide  upon  remittances  to  bankers,  for 
a  general  or  particular  purpose,  the  question,  whether  the  bills,  if 
the  property  of  the  remitters,  were  to  be  considered  as  their  legal  or 
their  equitable  property,  has  been  a  subject  of  considerable  diflfer- 
ence ;  and  in  Tooke  v.  HoUtngwarth  (1)^  the  three  Judges,  who 
dtflfered  from  Mr.  Justice  Buller,  found  it  difficult  to  establish,  that 
the  bills  actually  indorsed  were  the  legal  property  of  those,  to  whom 
they  were  remitted.  Those  three  Judges  however  concurring  in 
the  opinion,  that  an  action  of  trover  might  be  maintained,  some  of 
tliem  felt  more  difficulty  upon  the  question,  whether  there  was  a  le- 
gal property,  in  respect  of  which  such  action  would  lie,  than  they 
had  upon  the  point,  whether  there  was  a  trust,  to  be  enforced  in  a 
Court  of  Equity  notwithstanding  the  bankruptcy.  Mr.  Justice  Bul- 
ler on  that  occasion  said,  what  he  frequently  repeated,  that  there 
ought  to  be  no  difference  between  Courts  of  Law  and  Equity,  es- 
pecially upon  bills  of  exchange.  With  great  respect  to  a  man  of  his  , 
understanding,  powers  of  reasoning,  and  great  quickness  of  intellect, 
1  observe,  that  he  erred  most  in  the  difficulty  he  had  to  perceive 
that  difference.  Upon  that  species  of  mercantile  transaction,  how- 
ever, in  which  the  Courts  avow,  that  they  will  struggle  to  make  the 
doctrine  of  law  and  equity  the  same,  they  have,  notwithstanding  the 
bills  were  indorsed,  held  in  many  cases  that  an  action  will  lie,  the 
lien  being  discharged.  .  ' 

*  One  of  the  strongest  grounds,  upon  which  Mr.  Jus-  [*  37] 
tice  Buller  rested  his  opinion  in  that  case,  was,  that  it 
must  be  taken,  as  it  stands  at  the  bankruptcy  ;  and  it  being  admit- 
ted, that  at  the  time  of  the  bankruptcy,  the^  paper,  in  respect  of 
which  the  bankrupt  by  the  deposit  bad  a  lien  at  Law,  was  not  at  all 
taken  up,  the  bills  were,  he  said,  for  that  reason  the  property  of  the 
bankrupt ;  and  if  the  action  could  not  at  that  moment  be  maintained, 
it  could  not  under  any  arrangement  by  the  subsequent  payment  of 
those  demands,  which  could  be  made  upon  the  bankrupts  under 
their  acceptance.  The  majority  of  the  Court  denied  that ;  holding 
it  sufficient  by  a  species  of  relation,  which  it  is  very  difficult  to  ad- 
mit, that  the  paper  was  moved  out  of  the  way  by  the  time  the  action 
was  brought.  That  was  confirmed  in  the  Exchequer  Chamber ;  and 
it  is  said,  that  in  Bent  v.  Puller  (2)  Mr.  Justice  Buller  gave  way  a 
little  upon  that :  nor  is  it  surprising,  if  with  his  strong  inclination  to 
get  overall  difficulties  in  maintaining  legal  actions,  where  there  was 
a  remedy  in  Equity,  he  did  not  differ  much  from  that  conclusion  ; 
and  I  believe  he  finally  persuaded  himself  to  hold,  that,  where  there 
was  that  remedy,  there  was  a  remedy  at  Law  also.  At  all  events 
Boldero  and  Co.  as  to  this  .bank  do  assert,  that  in  some  sense  these 

(1)5  Term  Rep.  215 ;  2  H.  Blacka.  501. 
(2)  5  Term  Rep.  4<M. 


37  .  EX    PARTE    PEASE,  ETC.    .  [^^^^« 

bills,  whether  written  short,  or  not,  were,  while  undue,  the  property 
of  the  remitters ;  and  I  mark  that  circumstance ;  as  in  the  other 
ca^es  depending,  upon  the  Petitions  of  the  other  country  banks, 
such  a  character  is  not,  as  in  this  case,  expressly  given :  whether  it 
is  by  implication  is  a  different  question. 

If  in  this  case  the  just  result  of  judicial  consideration  is,  that  the 

bills,  remitted  previously  to  the  bankruptcy,  were  a  trust 
[*  38J       l^for  the  remitters,  of  necessity  those,  which  did  not  come 

to  hand  juntil  after  the  bankruptcy,  fall  under  the  same 
consideration. 

The  embarrassments  by  the  sherifTs  proceedings  will,  I  take  it,  be 
the  subject  of  arrangement ;  and  upon  all  the  authorities  the  peti- 
tioners, if  they  can  support  theii;  demand  for  the  bills  remaining  in 
specie  at  the  time  af  the  bankruptcy,  may  support  it  also  for  the  pro- 
ceeds received  by  the  assignees  from  their  negotiations  of  bills  in  the 
hands  of  the  bankrupts  at  that  time^  It  is  on  the  other  hand  equally 
well  settled  in  Collins  v.  Martin  (1)  and  other  cases,  that,  what- 
ever may  be  the  terms,  upon  which  these  bills  were  remitted  to 
t>ankers  in  town,  if  with  indorseitient,  bills  in  the  hands  of  bankers 
differ  so  far  from  goods  in  the  hands  of  a  factor,  that  the  bankers 
may  pledge  or  discount  the  bills ;  and  the  money  received  upon 
them  having  no  ear-mark,  if  they  are  so  dealt  with  before  the  bank- 
ruptcy, though  against  the  faith  of  the  agreement,  the  party  can  be 
only  a  general  creditor. 

The  result  of  the  general  affidavit,  proving  the  allegations  of  this 
I^etiiion,  farther  supported  by  exhibits  of  a  great  variety  of  accounts 
rendered  from  period  to  period,  is,  that  upon  these  accounts,  as  far 
as  they  are  to  be  considered  upon  the  information  given  by  the  Lon- 
don ^nk  to  the  Country  Bank,  and  therefore  as  evidence  of  the 
contract  between  the  parties  as  to  the  bills  remitted,  the  conclusion 
must  be,  that  the  undue  bills  were  in  some  sense  t|;ie  property  of  the 
petitioners ^  and   the  effect  of'the  accounts,  if  it  is  fair  to  take  ihjd 

actual  state  of  the  case  from  them,.is,  that  their  dealing 
[*  39]       was  *  of  this  sort ;  when  cash  was  received  by  Boldero  and 

Co.  upon  the  receipt  the  Hull  Bank  was  credite4  with 
that  cash  :  they  were  debited  in  the  same  manner,  when  payments 
were  made ;  and  the  interest  account  was  calculated  only  upon  the 
actual  state  of  the  cash  with  reference  to  the  receipts  and  payments  ; 
with  the  exception  only  of  the  manner  of  making  the  statement  in 
the  account  when  undue  bills  were  dishonored ;  that,  the  interest 
being  thus  calculated,  there  was  also  a  sum  of  money  paid  to  Boldera 
and  Co.  for  transacting  the  business ;  and  upon  each  account  they 
did  themselves  represent,  that,  with  regard  to  bills  undue,  they  held 
them  as  in  some  sense  the  property  of  the  petitioners ;  and  of  the 
bills,  which  are  so  represented,  none  were  ever  brought  into  the  cash 
account,  or  considered  as  bills,  upon  which  interest  was  to  be  calcu- 


li] 1  Bos.  &  Pul.  648. 
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lated,  until  tbey  became  due  ;  and  then  they  were  either  honored, 
or  if  dishonored,  were  treated  in  a  particular  manner. 

Upon  this  state  of  the  case,  representing  the  contract  to  be,  that 
the  bills,  while  undue,  were  tp  be  held  as  the  property  of  the  Hull 
Bank,  they  must  be  considered  as  either  their  legal  or  their  equita^ble 
property ;  and  might  be  recovered  accordingly  either  by  action,  or 
by  a  suit  in  Equity,  upon  the  ground,  that  the  legal  owner  was  a 
trustee  for  them ;  and,  if  such  is  the  nature  of  the  contract,  what- 
ever may  be  the  hardship  on  some  classes  of  creditors,  legal,  not 
moral,  justice  must  prevail. 

In  the  various  cases,  stated  in  Nichols's  affidavit,  thdt  the  London 
Bank  was  in  many  instances  over-drawn,  that  immediate  credit  was 
asked  and  given  prima  facie  in  these  letters  upon  bills,  whether  due 
or  not  due,  that  in  many  cases  the  remittances  were  larger  than  the 
drafts,  in  others  the  drafts  larger  than  the  remittances,  some- 
times *  remittances  without  drafts,  and  drafts  without  re-  [*  40] 
mittances,  and  the  account  continually  fluctuating,  the 
question  is,  whether  the  remittances  were  for  a  particular  purpose, 
or  upon  a  general  account ;  and  upon  that  question  the  correspond- 
ence of  bill  with  bill  and  transaction  with  transaction  is  evidence, 
but  evidence  only,  according  to  the  circumstances.  This  affidavit 
states  also,  that  the  remittances,  when  received,  were  entered  in 
a  book  to  the  credit  of  the  petitioners,  Ihe  gross  amount  of  each  day, 
whether  bank  notes,  or  bills  payable  at  a  day  either  after  date  or 
sight :  but  entries  in  bankers'  books,  not  proved  to  have  been  com- 
municated to  those,  with  whom  they  were  dealing,  are  not  evidence 
against  them :  but  may  be  evidence  for  them,  if  the  bankers  did  not 
fdlow  the  directions  to  enter  bills  short,  nor  communicate  why  they 
did  riot.       "         , 

This  affidavit  proceeds  to  state,  that  in  the  cash  ledger  all  bills  and 
money  paid  were  carried  to  the*  credit  of  the  petitioners  on  the  res- 
pective days,  when  due ;  and  they  were  debited  with  the  amount  of 
the  sums  paid  on  their  account,  and  bills  dishonored,  with  the  ex- 
pense of  protest,  &c. 

The  result  is,  that  for  some  purposes,  in  some  books  of  the  bank-* 
ruptS)  the  remittances  were  all  entered,  as  received,  and  the  drafts, 
as  payments  were  made  :  but  those  purposes  could  never  aflect  the 
Hull  Bank,  unless  the  fact  of  the  entries  so  made  was  communicated, 
and  they  acquiesced  in  them,  as  made  for  the  purpose  of  debiting 
and  crediting  them ;  and  that  purpose  of  the  bankrupts  not  being 
comniunicated,  when  afterwards  in  the  cash'  ledger  they  give  credit 
and  debit,  it  is  then,  and  then  only,  that  it  becomes  an  item  in  ac- 
count of  debit  and  credit,  in  the  sense  in  which  I  now . 
speak  of  it :  and,  *  when  I  add  the  fact,  that  they  trans-  [*  41] 
mit  the  effect  of  that  account;  charging  interest  upon  it  as 
a  debit  and  credit  account,  not  mixing  any  article  as  to  undue  bills 
but  what  has  been  mentioned,  that  must  be  considered  as  explan- 
atory of  all  the  account,  as  it  aflects  the  customers  ;  and  the  result 
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that  the  bills  undue  were  still  their  property,  must  be  taken  as  the 
fact. 

The  circumstance  of  the  entry  of-  a  dishonored  bill  has  no  more 
effect  than  to  bring  forward  the  fact  on  both  sides  as  to  that  partic- 
ular bill ;  and  it  is  impossible  from  the  fact,  that  a  dishonored  bill  is 
so  treated  in  that  account,  to  conclude,  that  all  the  undue  bills  are 
to  be  considered  as'  the  property  of  Boldero  and  Co. :  though  in  every 
account  they  state,  that,  notwithstanding  the  manner  in  which  they 
treat  that  dishonwed  bill,- the  undue  bills  are  the  property  of  the 
Hull  Bank. 

The  fact,  whether  a  bill  was  written  short  or  not,,  is  of  no  impor- 
tance whatever.  If  it  was,  I  take  that  to  be  evidence,  that  it  was 
held  upon  a  trust ;  but,  there  may  be  other  evidence,  proving,  that, 
though  not  in  terms  written  short,  it  was  in  substance  to  be  treated 
as  if  it  was ;  that  the  contract  is,  that  the  bankers  sh^ll  hold  the  bills, 
as  if  they  were  written  short;  and  Ec  parte  Dumas  (1),  which  was 
cited  in  Brickwood^s  Case  (2),  and  all  the  other  cases  prove,  that 
with  regard  to  a  special  remittance,  with  a  direction  to  apply  it 
to  a  particular  purpose,  if  that  letter  is  produced,  to  show 
[*'42]  the  terms,  *upon  which  that  remittance  was  received,  in 
whatever  manner  the  banker  treats  the  bill,  whether .  he 
*  writes  it  short  or  not,  if  he  keeps  and  deals  with  it  without  objec- 
tion to  the  instructions,  he  must  in  general  cases  take  it  subject  to 
them. 

The  bankrupts  certainly  assert  in  their  examination,  that  they  con- 
sidered the  account  of  the  Hull  Bank  as  to  be  kept  exactly  upon  the 
same  principle  as  those  of  the  other  Banks ;  and  they  all  state,  that 
they  did  consider  the  remittances  as  being,  not  for  particular  pur- 
poses, but  upon  a  general  fluctuating  account ;  and  they  state  the 
same  as  to  the  Yeovil  Bank.  There  is,  however,  no  one  instance  of 
discounting  the  Hull  paper.  I  cannot,  therefore,  draw  that  inference 
from  this  general  declaration  of  the  bankrupts.  The  decision  must 
be  upon  their  general  dealing,  not  upon  their  notion  of  the  result. 
The  case  of  the  Hull  Bank,  therefore,  cannot  be  affected  by  discount, 
either  by  direction,  or  with  or  without  permission. 

The  question  is,  not  merely  between  a  banker  and  his  town  or 
country  customer^  whether  short  bills  were  in  a  sense  lent  upon  a 
general  fluctuating  account,  or  for  a  particular  purpose,  but  what  upon 
the  whole  was  the  contract,  under  which  these  short  bills  were  sent 
or  received ;  for,  laying  out  of  the  case  the  Statute  of  James  (3),  if  the 
contract  is  to  debit  and  credit  cash  against  cash,  but  that  tne  bank- 
rupts were  to  consider  themselves  as  agents  of  the  remitters  of  the 
bills,  until  received,  those  bills  are  sent  for  a  particular  purpose  in 
that  sense  ;  and  are  not  to  be  treated  as  items  in  a  general  account, 
until  they  have  been  so  treated  as  to  become  such  according  to  the 

(1)  1  Atk.233;  2Ve8.582. 

(2)  ExparU  RowUm,  ante,  vol.  xvii.  426;  1  Rose's  Bank.  Cases,  15. 

(3)  Stat  21  Jam.  I.  c.  19,  b.  11. 
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contract;  and  were,  therefore,  in  the   hands  of  the  bankers,  as 
agents. 

*  If  I  have  jurisdiction,  therefore^  the  real  question  upon  [^  43] 
the  whole  evidence  is,  whether  it  is  satisfactorily  proved, 
what  is  the  nature  of  the^  contract.  Is  it  proved,  that  as  between 
the  Hull  Bank  and  Boldero  and  Co.  the  contract  was  this ;  that  the 
latter  were  to  receive  and  pay  drafts,  bills,  and  cash,  in  the  course  of 
debit  and  credit,  upon  the  foot  of  cash  received  and  paid,  and  to  hold 
undue  bilk,  until  they  should  become  due  ;  when,  if  dishonored,  they 
were  to  be  treated  in  a  particular  manner ;  and,  if  honored,  they 
were  then  fcM-  the  first  time  dealt  with,  as  cash,  to  be  carried  into  that 
debit  and  credit  account  ? .      . 

If  that  is  so,  the  bills  must  be  considered  as  the  bills  of  the  peti- 
tioners, not  due  at  the  time  of  the  bankruptcy  ;  and  the  same  consid- 
eration, both  in  fact  and  law,  must  attach  upon  those  bills,  which 
were  not  received  until  after  the  bankruptcy.  Giving  all  weight  to 
the  letters,  the  accounts  kept  by  Boldero  and  Co.  which  were  not 
sent  to  the  country,  the  Uniform  transmission  of  such  accounts  as 
they  did  send  during  a  long  series  of  years,  whatever  probable  argu- 
ment may  be  raised  upon  the  circumstances,  the  conclusion  appears 
to  me  to  be  safe,  that  on  the  31st  of  December,  1811,  Boldero  and 
Co.  asserted,  that  they  had  in  their  nands  so  much,  undue  bills,  the 
property  of  the  Hull  Bank ;  and  then  it  would  be  infinitely  too  much 
to  do  away  that  clear  declaration  of  trust  upon  mere  expressions  oc- 
curring in  correspondence. 

In  &is  way  the  case  of  the  Hull  Bank  might  almost  safely  be  rep- 
resented as  resting  upon  an  express  declaration  of  trust,  and  there- 
fore as  out  of  the  reach  of  the  difficulties  occurring  in  the  authori- 
ties ;  but,  9u)>posing  it  nqt  an  express  trust,  then  applying  the  doc- 
trine of  Ex  parte  Dumas  and  other  cases,  it  is  clearly 
*  settled,  that  bills,  remitted  on  the  general  account,  if  [*  44] 
there  is  no  other  evidence  of  contract,  cannot  be  laid  hold 
of  in  case  of  bankruptcy  ;  but,  if  they  are  remitted  for  a  particular 
purpose,  they  must  be  applied  to  that  purpose.  This  difficulty,  how- 
ever, arises  from  the  nature  of  Bills  of  Exchange,  as  distinguished 
from  goods  in  the  hands  of  a  factor,  who  is  to  sell  on  account  of  his 
principal ;  the  property,  therefore,  is  not  in  the  factor :  but  in  Col- 
lins V.  Martin  (1)  it  is  said,  that  the  legal  property  in  the  bills  has 
passed;  and  the  person,  to  wh<Mn  they  are  sent,  may  break  his  faith, 
negotiating  and  pledging  them ;  yet,  if  he  has  not  negotiated  or 
pledged  them,  the  bills  in  Jus  hands  may  be  followed :  and  even  the 
proceeds :  which  is  going  much  farther. 

The  case  of  CHles  v.  Berkins  (2)  is  strong ;  and  goes  a  great 
way.  The  bills,  though  indorsed,  and  entered  and  treated  as  cash, 
were  held  to  belong  to  the  customer  for  a  general  purpose  in  this 
sense,  that  they  were  to  answer  all  the  relations  between  them  as 
customer  and  l^mker. 

(1)  1  Bo«.  &  Pul.  648. 

(2)  9  East,  12. 
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In  the  case  o(  Bolton  v.  PuUer  (1)  Lord  Chief  Justice  Eyre 
]ays  down  the  general  doctrine,  that  the  customer  has  in  general 
cases  a  right  upon  a  bankruptcy  to  have  his  bills;  distingiiish- 
ing  that  case  upon  the  circumstances,  very  nice  and  difficult 
to  trace,  arising  from  the  fact,  that  the  Liverpool  house  drew 
upon  that  in  London ;  and  Bolton  dealt  with  the  former.  The  dif- 
ficulty arises  upon  this,  that  the  persons  in  the  London  house  being 
also  partners  in  the  Liverpool  house,  it  is  not  easy  to  maintain,  that 
Bolton,  if  he  had  a  right  to  that  paper  against  the  one  house,  ought 
not  also  to  have  it  against  the  other ;  two  of  the  partners  havii^g  notice 
of  the  purpose.  Upon  that  distinction,  however,  the  Court  held, 
that  the  general  doctrine  would  not  apply. 

The  case  of  TooTce  v.  HoUingworth  (2),  upon  the  light  guineas,  is 
very  strong.  In  Ex  parte  Maddison  (3),  another  case  of  short  bills, 
remitted  by  a  Country  Bank  to  their  correspondent  in  town,  having 
also  a  very  important  application,  a  particular  agreement  for  dis- 
count, when  overdrawn,  not  being  acted  upon  by  the  (own  bankers, 
who,  instead  of  taking  that  mode  of  reimbursement,  charged  interest 
upon  the  balance,  it  might  have  been  argued,  that  a  different  agree- 
ment in  fact  being  substituted  for  the  particular  agreement  for  dis- 
count, expressed  in  terms,  that  agreement  for  discount  was.  not  of 
much  value  ;  but  under  the  general  doctrine  it  is  an  authority  for 
these  petitioners'.  The  Order  was  according  to  the  prayer  of  the  pe- 
tition, that  the  assignees  do  within  a  week  pay  the  sums  of  money 
admitted  to  have  been  received  in  respect  of  the  several  bills,  notes, 
&c.  mentioned  in  the  petition ;  and  delivered  up  the  several  bills,  &c. 

remaining  outstanding. 
[*  46]  *  I  do  not  consider,  whether  these  bills  might  be  recov- 

ered in  an  action.  If  the  doctrine  of  those  cases  is  right, 
in  which  the  Court  has  struggled  upon  equitable  principles  to  sup- 
port an  action  of  trover,  these  bills  might  be  recovered  at  law  ;  but 
there  is  no  doubt  that  they  might  be  recovered  by  Bill  in  Equity,  un- 
less the  Statute  of  James  (4)  interposes ;  which  it  is  now  too  late  to 
contend ;  as  in  all  cases  of  bills  written  short,  or  sent  for  a  particular 
purpose,  if  the  property  has  been  actually  transferred,  and  the  bills 
are  in  the  hands  of  the  bankers,  the  public  not  being  able  to  look  at 
their  bills  or  books,  bills  in  such  circumstances  have  always  been 
treated  as  the  goods  of  the  person  remitting,  in  their  hands  upon  a 
trust :  and,  the  trust  accounting  for  the  possession,  the  Statute  does 
not  apply.  In  all  the  cases  the  Statute  would  have  applied,  had.it  not 
been  met  by  this  ;  that,  with  the  distinction  of  the  case  of  the  factor, 
who  cannot  pledge,  the  goods  were  the  property  of  another,  held 
upon  a  trust ;  and  bills  are  treated  as  gdbds  in  the  hands  of  a  factor 
with  this  single  distinction,  that,  if  dealt  with  previously  to  the  bank- 
ruptcy, the  money  cannot  be  followed  ;  as  it  may  Be,  if  the  bills  were 
dealt  with  after  the  bankruptcy.     Upon  that  distinction,  which,  how- 

(1)  1  Bos.  &  Pul.  539! 

(2)  .5  Term  Rep.  215;  2  H.  Black.  501. 

3)  12th  Nov.  1796,  cited  by  the  Lord  Chancellor  from  the  Secretary's  Book. 

4)  Sut.21  Jam.  I.e.  19,8. 11. 
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ever  difficalt  it  may  be  to  pursue  all  the.  consequences,  is  established 
with  reference  to  bills  so  remitted,  in  Ex  parte  Maddison^  they  were 
considered  as  not  being  in  the  possession,  order,  and  disposition  of 
the  bankrupts,  as  owners,  so  as  to  bring  them  within  the 
Statute  (1). 

The  next  consideration  is,  whether  the  Lord  Chancelr 
lor  in  bankruptcy  has  jurisdiction  ;  and,  if  he  has,  *  whether  [*  47] 
it  shall  be  exercised.  I  do  not  disturb  what  is  universally 
settled,  that  an  assignee  under  a  Commission  of  Bankruptcy  cannot 
come  here,  and  call  by  petition  upon  a  person  to  appear  here,  who 
claims  nothing  under  the  bankruptcy.  Where,  for  instance,  assignees 
have  presented  a  petition,  callipg  upon  a  person,  alleged  to  possess 
property  belonging  to  the  bankrupt,  that  party  claiming  adversely  to 
the  Commission,  the  Lord  Chancellor,  not  having  jurisdiction,  has  al- 
ways left  them  to  briixg  an  action,  or  file  a  bill. 

Is  the  case  the  same,  where  the  petitioner  asserts,  that  the  assign- 
ees have  in  their  possession  property  npt  belonging  to  the  bankrupt ; 
and  insists,  as  a  creditor,  upon  his  right  to  have  the  whole  subject  of 
dispute  between  him  and  the  bankrupt  determined  in  some  form  ? 
It  is  impossible  to  deny  the  jurisdiction,  if  the  petitioners  state,  that 
they  are  upon  the  cash  account  creditors ;  that  there  are  also  10,000/. 
in  short  bills  remitted,  of  which  the  bankrupt  was  a  trustee  for  them  ; 
and  therefore  the  assignees  have  no  concern  with  that ;  and,  at  all 
events,  they  are  entitled  to  have  the  opinion  of  the  Court,  whether, 
they  are  to  have  the  bills  delivered  back,  and  are  to  prove  the  cash 
balance,  or  are  to  prove  the  whole.  In  order  to  ascertain,  whether 
they  are  creditors  for  the  one  or  for  both,  I  must  decide,  indirectly 
at  least,  in  whom  was  the  property  of  the  bills. 

I  should,  however,  hesitate  long,  if  such  a  circumstance  did  not 
occur,  before  I  should  pronounce,  that  I  have  no  jurisdiction  ;  as, 
though  I  took  up  that  opinion  very  strongly  in  Brickwood^s  Case,  I 
find  many  instances  of  the  jurisdiction  exercised,  where  the  applica- 
tion was  made  against  assignees  ;  who  are,  in  a  great  measure, 
under  the  direction  of  the  Lord  Chancellor.  They  are  not  to  waste 
the  estate  in  fruitless  and  idle  litigation.  Other  persons, 
*  if  they  will  .come  in,  must  be  considered  as  submitting  [*  48] 
to  the  jurisdiction  ;  and  the  Court  will  enforce  its  Order 
against  persons  coming  in  without  necessity.  In  many  instances 
the  Court  assuntes  the  jurisdiction,  not  by  consent,  but  as  belonging 
to  it. 

My  conclusion,  therefore,  upon  this  case  is,  1st,  that  I  have  juris- 
diction ;  2dly,  that  the  Statute  of  James  does  not  apply  ;  and,  3dly, 
that  these  petitioners  are  clearly  entitled  to  the  relief  they  pray,  sub- 
ject to  the  arrangement  as  to  the  extent. 

April  llth.  The  Lord  Chancellor  [Eldon]. — In  pronouncing 
judgment  upon  the  case  of  the  Hull  Bank,  I  have  stated  my  opinion 

(1)  Stat  21  Jam.  I.  c.  19,  s.  11. 
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as  to  the  general  principles,  which  must  govern  the  decision  of  the 
question  presented  by  these  petitions ;  and  it  is  not  my  intention  to 
repeat  so  much  as  is  applicable  to  this  case  ;  which,  as  well  as  those 
of  the  York  and  Leeds  Banks,  want  one  circumstance,  that  occurred 
in  the  case  of  the  Hull  Bank  ;  having  some  circumstances,  that  did 
not  occur  in  that  instance;  and,  with  reference  to  that  distinction, 
we  must  consider  how  far  those  circumstances  bear  upon  each  case. 
The  circumstance  peculiar  to  the  case  of  the  Hull  Bank,  that  does 
not  exist  in  the  others,  is  the  fact  of  a  written  declaration,  that  the 
undue  bills  were  the  property  of  the  Hull  Bank.  It  must  therefore 
be  considered,  whether  there  is  a  necessary  implication  affording  a 
ground  for  the  same  decision;  as  if  there  was  that  written  declara- 
tion ;  whether  the  circumstances  of  each  case  give  the  same  result 
so  decisively,  that  they  may  be  safely  determined  upon  the  same 
principle. 

The  next  peculiar  circumstance,  which  is  not  to  be' 
[*  49]  *  found  in  the  case.of  the  Hull  Bank,  but  occurs  in  each 
of  the  other  cases,  in  a  greater  or  less  extent,  is  the  per^ 
mitted  discount  or  negotiation  of  undue  bills.'  A  material  circum- 
stance in  all  these  cases  is,  that  Boldero  and  Co.  were  not  only 
bankers,  but  also  agents,  acting  for  consideration  as  such.  The 
allegation,  that  they  were  to  hold  the  bills  remitted  as  the  property 
of  the  petitioners,  without  any  authority  to  get  them  discounted,  or 
otherwise  (Uspose  thereof,  or  of  the  proceeds,  for  their  own  use,  I 
must  take  to  mean  without  an  express  authority ;  as  in  the  case  of 
Collins  V.  Martin  (1),  the  circumstance,  that  bills  are  sent  indorsed, 
is  stated  as  so  far  amounting  to  an  authority  to  discount,  that  they 
may  be  discounted  or  negotiated  effectually  against  the  remitter ; 
aiid,  though  much  argument  may  be  raised  upon  a  special  indorse- 
ment, payable  expressly  to  the  London  banker,  if  the  usual  purpose 
of  so  indorsing  can  be  inferred,  it  is  material,  that,  for  the  safety  of 
persons  so  dealing,  they  should  know  distinctly,  that  the  law  is  so 
settled  ;  and,  if  those,  in  whose  hands  paper  with  these  indorsements 
is  placed,  think  proper  to  deal  fraudulently  with  it,  they  may  deal 
effectually  as  against  the  remitters. 

The  letter  of  the  2d  of  January,  acknowledging  the  receipt  of  one 
dated  the  31  st  of  December,  covering  a  remittance,  "  which  we 
hold  in  reserve,  and  at  your  disposal,!'  is  a  document  of  very  con- 
siderable imF>ortance ;  a  declaration,  founded  in  common  honesty, 
that  those  bills,  received  under  such  circumstances,  should '  be  held 
at  the  disposal  of  the  remitters :  and  may  in  some,  though  not 
a  considerable,  degree  bear,  as  evidence,  upon  the  prior  transac- 
tions. 
[*  50]  *  The  question  upon  this  Petition  of  the  Wiakefield  Bank 

is,  whether  the  short  and  undue  bills,  thus  sent,  under  the 
circumstances  stated,  previous  to  the  stoppage,  are  the  property  of 
the  assignees ;  or  were  held  by  Boldero  and  Co.  as  in  some  sense 

(1)  1  Boe.  &  Pul.648. 
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the  property  of  the  remitters ;  io  which  case  they  must  of  course  be 
delivered  up;  and  the  proceeds  received  may  be  recovered  from  the 
assignees ;  and  the  question  then  would  be,  whether  Boldero  and  Co. 
had  any  lien,  and  to  what  extent;  the  general  principle  being,  that 
the  property  so  held  is  subject  by  way  of  lien  to  indemnify  them 
against  all  the  engagements  they  are  liable  to  for  the  Country  Bank ; 
but  if,  as  it  is  now  represented  at  the  Bar,  they  have  paid  all  ihe 
demands,  to  which  Boldero  and  Co.  could  be  liable  on  their  account, 
the  petitioners  are  in  the  same  situation,  as  if  the  bankrupts  at  the 
time  of  their  bankruptcy  had  no  demand  upon  those  bills. 

The  evidence  of  circumstances  in  the  transactions  of  these  two 
Banks,  does  not  differ  much  from  the  statement  as  to  the  Hull  Bank. 
The  petitioner  Townend's  affidavit  states,  that  Boldero  and  Co.  had 
DO  authority  to  discount,  or  otherwise  to  dispose  of,  the  bills  or  the 
proceeds  for  their  own  use,  or  for  any  other  purpose  than  ^  be  placed 
to  the  account  of  the  petitioners,  when  due ;  except  that  they  might 
have  occasionally  directed  the  discount  of  some  of  the  bills,  for  the 
purpose  only  of  reducing  the  cash  balance,  when  it  happened  to  be 
over-drawQ  to  a  larger  amount  than  was  convenient ;  but  he  does  not 
know  more  than  one  instance. 

The  examination  of  Mr.  Boldero  has  only  one  passage,  directly 
applicable  to  the  Wakefield  Bank,  stating  the  agreement,  and  that 
the  bills  were  remitted  as  items  of  their  general  account,  not  upon  a 
particular  account.  They  must  be  considered  as  remitted 
in  a  sense  upon  a  ^^  general  fluctuating  account,  in  the  [*  51] 
mode  of  deaUng  represented  with  all  these  banks.  The 
Court  must  therefore  learn  what  is  meant  by  dealing  upon  a  general, 
open,  fluctuating  account:  a  description  admitting  more  senses  than 
one ;  and  is  bound  to  construe  those  words  with  reference  to  the 
particular  facts  of  each  case ;  recollecting  also,  that  in  some  cases  it 
is  admitted  that  the  bills,  though  the  remittance  was  so  made,  must 
be  ro^urned :  for  instance,  those  of  the  Yeovil  Bank,  whose  account 
was  never  overdrawn ;  and  so  those  of  the  Hull  Bank.  The  true 
question  is,  in  what  sense  Boldero  and  Co.  ought  to  have  understood, 
and  did  understand,  that  these  remittances  were  made  upon  a  gen- 
eral, open,  fluctuating  account :  words  admitting  an  interpretation 
consistent  with  the  fact,  that  the  undue  bills  were  not  to  be  their 
property ;  as  it  is  decisively  proved  they  did  not  consider  those  of 
the  Hull  Bank  ;  which  they  expressly  asserted  to  be  the  properly  of 
their  correspondents.  These  expressions,  therefore,  are  consistent 
'  with  the  supposition,  that,  though  the  bills  were  remitted  upon  a 
general,  open,  fluctuating  account,  they  were  bound  to  restore  them, 
and  not  to  treat  them  as  their  own.  My  observations  upon  the 
case  of  the  Hull  Bank  apply  also  to  this  and  the  York  and  Leeds 
Banks. 

On  the  affidavit  of  the  accountant,  representing  that  in  this  case 
also,  as  in  that  of  the  Hull  Bank,  the  remittances  were  very  short  of 
the  drafts,  that  sometimes  drafts  were  made  without  remittances, 
and  remittances  without  drafts,  and  there  was  no  correspondence  in 
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amount  between  them,  and  stating  the  mode  of  keeping  the  account, 
as  with  the  Hull  Bank,  that  the  bills  were  carried  to  the  account  of 
the  petitioners  on  the  respective  days  they  became  due,  and  dis- 
honored bills  were  carried  to  their  debit,  with  the  expense 
[*  52]  of  protest  &c.,  I  repeat  *  the  observation,  that  the  whole 
representation  must  be  taken  together ;  and,  supposing  it 
proved,  that  the  petitioners  had  full  knowledge  of  the  manner,  in 
which  the  entries  were  made,  without  which  nothing  is  to  be  in- 
ferred against  them,  upon  all  the  books,  and  the  result  of  the  whole 
of  the  entries,  my  opinion  on  this  case,  as  on  that  of  the  Hull  Bank, 
is,  that,  as  between  the  remitter  and  the  receiver  the  legal  eflfect  of  a 
short  bill  does  not  depend  on  the  mere  circumstance,  that  it  is  written 
«hort ;  but  the  true  question  is,  whether  the  bill  has  been  treated  as 
a  bill,  for  which  credit  was  not  to  be  given  until  a  future  time :  the 
mode  of  dealing  with  it  must  therefore  be  regarded  ;  and  that  spe- 
cific act  of  writing  short  is  not  necessary.  For  convenience,  they 
put  down  to  credit 'and  debit  in  particular  books  cash,  bank  notes, 
bills  due  or  not  due,  as  so  much  received  and  receivable  :  but  the 
fair  effect  of  the  subsequent  account  drawn  out  in  the  Ledger  (the 
title  of  the  book  being  immaterial)  is,  that  they  then  give  credit  for 
the  bills,  as  having  been  received ;  and  debit  the  Country  Bank  ac^ 
cordingly.  That  must  be  the  effect  upon  the  accounts  rendered 
weekly  and  half-yearly,  which  so  debit  and  credit  them  ;  and  those 
accounts  are  prima  fade  bihding.  This  affidavit  brings  forward 
no  fact,  authorising  me  to  say,  that  the  mode  of  keeping  the 
account  is  inconsistent  with  the  representation  of  the  petition 
ers  as  to  the  manner,  in  which  they  are  substantially  credited  or 
debited. 

We  have  now  the  origin  of  the  connection  between  these  banks. 
The  correspondence,  taking  these  letters  as  forming  the  contract,  has 
nothing  to  vary  the  view  I  have  taken  of  the  <]uestion,  and  enabling 
me  to  say,  that  these  bills  ought  not  to  be  returned.  This  case  has 
also  the  same  species  o(  prima  facie  evidence  as  the  other : 
[*  53]  *  the  letler  calling  for  credit,  and  the  answer  giving  it  im- 
mediately on  the  transaction  and  receipt  of  the  remittance : 
but  that,  though  the  import  prima  facie,  is  to  be  explained  by  the 
actual  dealings  and  transactions ;  and,  if  it  appears  by  accounts  ren- 
dered, that  credit  was  neither  given  nor  taken,  until  the  bills  were 
due,  the  dealing  must  regulate  the  correspondence  ;  which  must  be 
understood  to  import  a  credit  to  be  actually  given  and  taken,  unless 
altered  by  subsequent  transactions. 

The  examination  is  then  to  be  understood  as  raising  the  fact,  that 
there  was  a  discount  and  negotiation  of  the  remitted  bills  in  some 
cases  previously  to  their  being  due,  not  by  virtue  of  the  authority 
conferred  by  the  law  on  those  who  received  them,  but  by  the  permis- 
sion of  the  remitters.  The  affidavit  of  the  petitioner  Townend 
states  the  understanding  of  the  bankrupts,  (an  important  admission 
upon  the  inquiry  what  was  the  contract)  that  these  bills  were  to  be 
given  back  ;  and  that  in  their  understanding  this  additional  circum- 
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staDee  of.  discount  in  1811  diet  not  vary  it;  stating  this  fiirthet  mar 
terial  circumstance^  (hat;  tirhere  a  bill  is  sent  speeidlly  indorsed  to  . 
Oie  Loiidon  banker,  |t  is  -Goiisidered  «exti:emely  di^ciieditable  to  carry 
thaC  into  the  market  for- discount : -as  it  shows  hi3  ready  Iheans  tobb 
80  far.  exhausted,  that  he  uj-  obliged  to  eairy  such  biHs  to  market,  to 
raise  money  <m  them, 'before  they  are  due.  It  is  .therefore  more, 
d^ifable  to  have' bilU  indorsed  in  blank.  After  that  particular  in- 
stance of  permitted'  discount  to  the  amount  of  SOOO/.:another  course 
W^s  taken  by  this  bank:  the  bilk;  being  transmitted  to  Richardson  f 
wfio  negotiated  them,  carrying  the  money  to  Boldero  a^d  Co. ;,  and 
the  account  was  then  kept  upon :  the  footing  of  their  receiving  the' 
benefit  of  that  negotiation.  ' '      * 

♦  The  conclusion,  in  favor  of  this  bank  is,  1  admit,  [*"  54J 
mote  difficult  th^  in  the  case  .of  the  ^ull  Bank  ;  the  ac-  > 
count,  being  iransmitted.  to  them  'witli  a  declaration  constantly  ac- 
compaqyihg  it/ that  the  undue  Vills  were  their  property;  the  effect 
of  which,  if  it  could  not  be  reduced,  was  a  clear,  express,  trust, 
excl'uditig  the  doctrine  as  to  Omittance  for  general  of  particular  pur- 
poses :  and  I  could  not  find  circumstances  shaking  the  effect  of  that 
express^'delaration,  always  accompanying  those  accounts.  •  As  here 
is  no  sueh  impress  delaratioh,  I  must  consider,  whether  the  circum 
stance^,  indiependent  of  What  appears  as  to  discount*  and  negotia- 
tion, form  satisfactory. evidence  of  the  relation  of  country  apd  town 
bankers,  *  dealing  as  principal  and  agent ;  tbiat,  although  there  is  no 
such  express  declaration  in  this  instance,  the  bills  are  to  be  consid- 
ered as  the  property  of  the  colintry  bankek*  and"  principal  iq  the 
hands  of  the  town  batfker  and  agent.  ,  Tl»t  they  are  to  be  "so  con- 
sidered appears,  first,  from  the  books  of  the  bankers  in  town.;  which 
are  evidence  against  them,  although  not  against  the  country  bank- 
ers,, unless  communicated.  The  result  of  ihem  is,  that  all,  antece- 
dent to  sendiing  the  accounts  into  the  country,  is  mere  memorandum 
for  their  convenience :  but  the  final  dealing  and  accounts  rendered 
prove  to  a  demonstration,  tliat  they  would  not  characterize  the  bills 
i^mitted:as  their  owh,'  until  the  imoney  was  actually  received.  It  is 
provAli  farther,  how  .the  contract  was  understood  between  them,. by 
the  accounts  sent  to  the  country,  l^  the  examination  of  the  bank- 
rupts, arid  ntoat' substantially  by  the  remarkabre  circumstance;  that, 
though  tliis  paper  without'  permitted,  pegotiatlon  and  discount  had 
been  sb  dealt -with"  before  the  account  rendered  on  the  81st  Dectem- 
ber,.  181 1,  they  had  not  the  confidence  to  state  that  fact.  Why  ngt, 
if  they  supposed! they  hadagenercil  power  to  negotiate  and  dis- 
count ?  They  considered  that  act  as  a  breach  of  the  confi- 
clence  ♦  placed  in  them.  Independent  therefore  of  that .  [♦  55] 
fact  of  negotiation  and  discount  the  necessary  result  of  the 
circumstances  of  this- case  is,  that  these  bills  were  the  property  of  the 
country  banker  and  principal  in- the  hands  t>f  the  town  banker  and 
agent,  paid  for  his  agency;  a  circumstance  oix^  which  I  lay  great 
stress.     .  *  \    . 

*        VOL.  XIX.  3         ' 
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ThciQ  does  the!  Statute  of  James  U(l).  bear,  upon  thU  Qase?  I 
have  stated,  that  it  does  not  apply  to  the  other  casq,  in  which  the 
circumstance  of  jpermitted  discount  does  not.  appear ;.  b,Ut  that  in  my 
opinion  makes  no  diSerenc<Q«  That  discount  of  i5000/.  in  January, 
18 LI,  can  hardly  be  represented  as  permitted ;  being  rather  adopted 
afterwards  than  by  ant^edent  approbation:  but . taking  it  so,  that 
^ould  not  authorize  a  transaction,  to  which  it  had  no  relation  whatso- 
ever, if  the  general  contract  is  not  to  discount  or  negotiate  with- 
out permission,  an. application  is  necessary  in  every  iijKstance.  The 
permission,  therefore,  -  could  extend  no  farther  than  to.  sanction  that 
transaction :  but  the  other  circumstances  show,  that  it  was  not  in- 
tended to  go  farther.  Thq  transaction  with  Richardson  proves 
strongly,  that  without  subsequent  permission',  they  were  not  to  deal 
with  the  property  tbeqiselVes^.  That  permission  they  did  not  for 
their  own  credit  think  fit  to*  ask;  and  the  concealment  .of '  that 
transaction  goes  the  full  tength  6f  proving,  that  they  hkd.  no  gen- 
eral permission  to  discount;  and^  if  th^re  bad.  been  a  general  per-r 
missioii  to  discount  for 'particular  jimited  purposes,  a  discount  for 
any  other  purpose,  would  not  be  within  the  pern^i^sion ;  nor  would 
what  remained  undiscoaqted  for  those  purposes  be  affected  by  it. 

Upon  the  whole  of  this  case,' after  full  consideration 
[^  56]  **  of  the  authorities  and. facts,  the  relation  of  principal  and  • 
agent  between,  town  and  country  banker,  the .  considera- 
tion paid  for  agency,  and  the  particular  circumstances  of  conduct; 
my  opinion  is,  that  the  r^al  cpntract  between  these  parties  is  as  clear- 
ly demonstrated,  as  it  was  by  the  written  declaration  in  the  case  of 
the  Hull  Bank ;  that  it  is  affected  by  negotiation  and  discount  only  as 
far  as  they  were  actually  sanctioned;  and  ^therefore,  bills«/not  so 
appKed,  remaining  i^  specie  at  the  bankruptcy,  and  the  proceeds. of 
those  bills,  are  the  property,  not  of  the  ^bankrupts,  but  of  the  Wake- 
field Bank. 

April  \Sth.  The'  Lprd  CHANCGLLaa  [Eldon]. — ^In  dlwussing 
the  cases  already  disposed  of  I  have  pointed  your  attention  to  the. 
considerations^^  which  influence  my  judgment  upon  those,  that  re-  . 
main  ;  and  shaJl  therefore  confine  myself  to  the  peculiar  chcumstan- 
ces,  a9  affording  groundjs  for  the  same,  or  a  different,  judgment.  The 
result  of  the  evidence  as  to  the  York  Bank  is  the  same  as  in  th'eotb- 
er  cases :  that,  in  whatever  way  the  bankrupts  may  be  represented 
to  have  entered  into  their  transactions  with  the  York.Bank,  the  ac- 
counts rendered  to  them  were  the  same  ^s  to  all  the  other  Banks  ; 
that  the  expressions  in  correspondence  import  jTrima/aaV  credit  im- 
mediately craved  and  given :  but  that  must  be  constr^ied  with  refet- 
ence,  not  only  to  thcTiature  of  the  subsequent  transactions,  show- 
.  in^,  in  what  manner  that  credit  was  really  intended  to  be*  asked  and 
given,  but  also  to  the  memorandum,  forming,  the  scheme  of  their 
connection,  and  asserting,  in  what  respect  bills  remitted  are  to  be 

(1)  Stat  21  Jam.  X  c.  ^9,.  8. 11. 
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q^qsidered  effects  in  their  hands.  « It  is  proved  farther^  'that  this  Banic 
never  since  1797.  'authdrized'  this  bankrupts  to  raise  money 
'  OQ*  their  account  by  negotiating  biUs,  &c.  In  a  single  {*  57 j 
instance  biUs  to  Ihe  Timount  of  7000/.  were  sent  wi(h  per* 
mission  to  discount,  theno^  if  necessary ;  that  affording,  with  the  oth* 
ec  circumstances  negative  evidence,  very  like.positive  proof,  thiLt  the 
other  remittances  Were  not  subject  to  such  permission  ;  but  were  to 
be  held  as  short  bills.  Tlie  examination  of  the  bankrupts  states  as 
to  instances  of  negotiation,  that  it  took  place  sometimes  without  the 
desire  of  the  York  Bank,  und'sometihies  with  liberty  to  do  ^.  In 
very  few  instances^  was  the  account  over-drawn :  so  that  generally-  a 
balance  was  held- in  the;  hands  of  Boldero  and  Co. 

-Thi^'is  a  case  of  a  bftnkeir,  tarrying  on  the  business  of  an  agent 
for  his.  principal  j  receiving  the  advantage  of  a  tolary^  paid  and  allow- 
.  ed  for  conducting  that  business;  and  it  is  unnecessary  to  repeat  a 
third  time  the  principles  I  have  twicd  stated.  The  remittance  w'as 
upon  a  general  account  in  a  sense;  that  is,  between  country  and 
town  bankets,  dealing  as  principal  and  agent  upon  the  terms,  on 
which  they  had. agreed  that  their  contracts  in  those  relations  should 
•be  regulated  ;  and  it  is  impossible  from  the  permission  to^disicount 
•  those  bills  for  7000/.,  the  single  instance,  in  which  that  pei'mission 
was  given  or  asked,  to  raise  th^Jnference,  that  Boldero  and  Co. '  h^d, 
beyond  the  legal  power,  which  they  certainly  had,  16  discount  or 
pledge,  an  agreed  and  stipulate^  authority  as  between  them  to  dis- 
count th^  other  bills.  "VV^bether  the  permission,  to  the  extent  in 
which  it  was  given,  was  used,  does  not  appear:  but  that  very  cir* 
cumstance  is,  connected  with  the  other  facts,  strong  evidence,  that  it 
was  not  understood  to  begiven,  where  it  was  not  expressed.  > 

♦The  consequen.ee  is,  that  the  bills  of  this  bank,  re-  [*58J 
maining  undue  in  the  bands  of  the  bankrupts^  must  be  re- 
turned ;^and  bills  recieived  after  the  2d  of  January  fall  under  the 
same  consideration ;  and  from  all  the  authorities  it  follows,  that  the 
proceeds  of  such  bills  received  by  the  assignees;  are  money  had. 
.  and  received  for  the  Use  of  the  principal :  but  the  London  Bank 
niMst  be  indemnified  by  the  paper  they  hold  against  their  accept- 
ances. 

This  case  therefor^  is  *not  to  be  distinguished  from  that  of  the 
Hull  Bank:  in  wJHcfa  there  was  that 'express  declaration,  that  the 
biHs  were  not  their  property. 

In  the  case  of  the  Leeds  and  Thirsk  Bank  the  contest  is,  not 
wheth*er  discount  and  negotiation  took  place  with  their  permission, 
but  to  what  extenft  for  the  purposes,  for  which  the  permission  was 
given ;  and.  with  reference  to  this  bank  I  intimated,  that,  if  discount 
•  and  negotiation  were  permitted  for  limited  purposes,  and  paper  re-^ 
mains  irirspedie  not  actually  so  applied,  it  would  be  difficult  to  main- 
tain, that  such  paper,  not  appHe4  under  that  permission,  is  not  the 
property  of' those,  to  whom  it  would  have  belonged,  if  no  such  per- 
mission had  been  given.  The  result-is,  that,  when  Boldero  and  Co. 
stopped  payment^  considering  the  conversion  of  these  bills  in  the 
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hands  of  third  p^sdq?  good^  there  is  iEi  cash  batoned  o(  GHftOOL 
in  favor  of  the  Leeds  Bank,  instead  of  25,Q002.  against  them ;  which 
is  the  state  of  the  account,  excluding  the  eflfect  of  that  negotiation. '. 
In  this  case  therefore,  as  in  the  others,  there  is  a  right  to  dome  here  ' 
with  a  direct  prayer  for  liberty  to  prove  under  the  ooipmission :  but* 
the  Leeds  Bank  havingin  consequence  of  the  failure  of  Bold^o^nd 

Co.  become  bankrupt,  though  they  had  previopsly  taken 
(*  59]       up  several  of  the  acceptances  *  of  Bolderd  and  Co*  on  their 

Bcoount,*this  is  not  h.  case,  in  which  there  is  the  same 
probability  as  in  (the  others,  that  by  taking  up  all  those  acceptances  * 
there  may  finally  be  no  proof  under  them.  ^  The  case  of  the  Lieeds 
Bank  therefore  must  b^. considered, with  reference  to  their  rights, 
had  they  continued  solvent,  ciapable  of  relieving  Boldero  and  Co. 
from  all  the  liability,  under  which  they  may  have  a  lien,  and  to  the 
event  of  the.  bankruptcy  of 'both  partiesr.  ': 

V  This  case-  is  distinguished  from  the  others  in  this  respect;  that 
the  Leeds  Bank  did  authorize, Boldero  and  Co.  to  discount  undue 
bills  to  a  certain  extent ;  and  that  discount  appears  froqi  the  exam? 
•ination  of  the  Boideros  to  have  gone  to  a.  very  hi^e  extent,. with'  the 
knowledge  of  the  Leeds  Bank,  and  directly.by  Bplderoand.Co.,  not, 
as  in  the  case  of  the  Wake^eld  Bank,  through  the  intervention  -of  a  . 
third  person^  This  case,  unless  it  can.be  distinguished  by  that  cir-. 
cumstance,  is>the  same^  and  to  be  decided  upon  the  same  principles, 
as  the  others.  Perhaps  both  parties  ivere  ignorant,  that  decisiolis 
would  have  authorised'  Boldero  and  Cp^  to  pledge,  as  well  as  dis* 
count,  bills  indorsed  to  them- specially  orin  blank.  I  mention  that'; 
as  in  a  rational  view  there  is  ^  considerable  difierence  between  the. 
l^ai  power,  and  the  contracted  or  stipulated  power,^  over  paper  sent 
by  one  house,  to  the  other.  When  the  ¥ork  Bank  gave  the  permis-  . 
sion,  of  which  it  does  not  appear  whether  Boldero  and  Co.  availed 
themselves,  to  discpunt  to  the  .amount  of  .7000^.,  it  could  not  be 
contended,  that  any  inference  arose  from  that  to  other  uooue  bilk, 
as  to -which  no  sucli  permission  was. given;  Soppose,  in  the  first, 
week  of  December  1811  they  had  said,  that  in  consideration  of  fu- 
ture receipts  they  would  relax  so  far. as  to  permit  discount,  not  to 
the  limited  amount  of  7000Z.,  in  that  month,  but  so  mbch 
[*  ,60]  as  ^  would  enable  Boldero  and  Co.to  meet  their  whol^  ad- 
vance of  cash  in  that  month,  whatever  the  amount  might 
be :  is  it  possible  to  hold,  that,  the  permission  to  discount  being  for 
a 'sum,  not  ascertained,  but  to  be  ascertained,  when  capable,  the. 
effect  would  be  diiTerent?  ' 

The  case,  of  the  Leeds  Bank  therefore  comes  back  to  this.  The 
representation  of  the  Bolderois,  that  they  had  a  power  to  discount, 
is  not  denied  :  but  it  is  represented  as  not  universal,  but  merely  so 
as  to  keep  their  advances  and  receipts  of  cash  equal,  if  they  thought 
proper  to  do  so;  and  my  opinion  even  upon  this  case  is.  that  the 
permission  was  limited  by  th&  purpose,  for  which  it  vi^as  given  ; 
hot  to  negotiate  and  discount  for  their -own  benefit ;  except  as  it 
was  in  a  limited  sense  for  the  benefit  of  themselves  and  of  the 


1812.]  EX  tkRTE  PiusE,  etc.  60 

Leeds  Bank  also  to  reduce  the  cash  balance.  Another  view  of  it  is, 
that  what  has  been  discounted  is  irretrievably  gone,  with  the  excep- 
tion of  what  inay  be  recovered  by  prc^f  linder  the  Commission.  If 
however  the  contract  gave  them  power  to  discount  even  for  general 
purposes,  Bnd .  they  have  not  availed  themselves  of  that  power,  bills 
remaining  undue  «re  not  to  be  ^  considered  their  property.  They 
must  make  them^  their  property  in  the  way,  in  which  they  were 
permitted  to  do  so.  In  this  case  therefore,  though  involved  in 
nH>)'e  difficulty,  I  think  the  petitioners  are  entitled  to  the  benefit 
of  the  same  principles,  that  governed  my  judgment  in  the  other 


I  have  considered  all  these  cases  as  bearing  upon  each  other  with 
a  view  to  the  declaration  of  Boldero  and  Co.  that  they  were  dealing 
with  all  these  Banks  upon  the  same  terms.  I  fully  approve  the  con- 
duct of  the  assignees  in  meeting' this  application  at  arm's-length. 
Theif  duty  to  the  general  creditors  required  it  I  do  not 
leave  *  the  case  to  a  Court  of  Law ;  being  satisfied,  that  [*  61] 
my  decision  upon  it  is  right :  and  then  it  is  most  material, 
that  these  parties,  should  have  their  paper  returned  profnptly  to 
them  (1).'  As  to  the  hardshi[5  upon  the  genial  creditors,  should 
the  consequence  be,  that  there  is  nothing  to  divide,  I  most  conclude, 
with  Lord  Chief  Justice  Eyre  (2),  tha:t  it  is  the  efiect  of  the  kiw  of 
the  Country. 

1.  Ths  proceedixiifs  an  the  above  peutioiB  are  reported  in  1  Rose,  232, 243, 
254.  .      ~e  \ 

2.  Ab  to  the  properQr  in  short  bills,  remitted  by  a  customer  to  a  banker,  see, 
antcy  the  notes  to  Ex  parte  iSaytrs,  5  V.  169. 

3.  Where  a  specific  sum  has  Been  'remitted  to  a  banker  for  a  particular  purpose, 
although  he  may  not  have  given  any  express  assent  to  that  approwiation,  he  can 
only  hold  the  remittance  subject  to  his  instructions,  if  he  has  kept  it  without 
making  distinct  and  timely  objections  to  its  proposed  appropriation ;  but,  where  a 
customer  has  remitted  to  a  banker  a  sum  on  general  account,  though,  at  the  time 
of  the  remittance,  the  banker  may  have  been  requested  to  pay  various  particular 
Bums  to  different  people,  but  it  has  not  been  expressed  that  these  pavments  should 
be  made  out  of  the  sums  sent,  an  express  assent  on  the  part  of  the  banker  is  nec- 
essary to  bind  him^  make  tJhose  payments :  Grant  v.  AtuUfij  3  Price,  67. 

(!)  It  Was  done  before  the  choice  of  assignees  Ex  parte  Buchanan^  The  Glas- 
goo  Bank,  potA,  201.  See,  atdt^  HdssaU  v.  SmUherSj  voLxii.  119 ;  Ex  parte  Sol- 
2f7y,xviii.229;  jDOst.Ex  parte  Twogood,  229,349,  610;  Moore  v.  Bcofihrop,  1 
Bam.  &  Cress.  iyTkumpwn  v.  (jt&,  2  Bam.  &  Cre9s.422;  Ex  parte  Aikm, 
2  Madd.  192. 

(2)  1  Bos.  &  Pul.  550. 
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HYNB,  Ex  parte. 

[1812,  April  23,  24]     /        .  ; 

Construction  of  the  GeneTal  Order  in  Bankruptcy  (?9th  Dec.  1806)  that  the 
Commission  must  be  sealed  at  the' first  public  Seal  after  application  within  four 
'    days  after  the  Docket,  ihough  within  less  than,  seven  days.     /  \ 

On  Thursday  the  16th  of  April  a  docket  was  struck  for  a  Com- 
mission of  Bankruptcy  ;  and'  oii  the  following  Monday  instructions 
were  given  to  have  the  Commission  scaled  ;.  when  the  Clerk  of  the 
Solicitor  was  informed  at  the  BAukrupt  Office,  that  the  Commission 
would  hot  be  sealed  until  Thursday  the  23d;  though  Tuesday  the 
21st  was  the  next  publip  Seal.  Accordingly  the  Commission  was 
not  sealed  until  Thursday;  on  which  day  an  application  was  made 
to  the  Lord  Chancellor  for  a  construction  of  Lord  Erskine's  Or- 
der (1)  by  another  creditor,  insisting  on  his  right  to  take  out  a-Com- 
.  mission ;  the  other  not  having  sealed  bis  Commission  at  the  next 
public  Seal  after  the  docket  was  str^ick. 

Sir  Samuel  RbmiUy^  in  support  of  that  application,  said,  that  not- 
withstanding the  positive  terms  of  the  Order,  requiring  the  Commis- 
,  sibn  to  be  sealed  within  four  days,  at  the  then  next  public 
[*  62]  Seal,  if  there  is  one  within  ♦  seven  days,  or,  if  not,  at  a 
private  Seal  within  ek|ht  days,  it  is  conceived,  that  the 
Order  gives  the  whole  periods  ft t  the  plain  interpretation  of  the 
Order  is,  not  that  the  party  may  at  any  time  within  the  seven  days 
seal  his  Commission,  but  merely  that  he  shall  not  be  put  to  the  ex- 
pense of  opening  the  ,Seal,  if  there  is  a  public  Seal  within  seven 
days ;  as  he  must,  if  there  is  not,  within  eight  days.  It  is  notorious, 
that  there  are  three  Seals  in  a  week  in  Term,  Tuesday,  Thursday, 
and  Saturday.  The  Office  should  not  exercise  any  discretion 
upon  it. 

The  Lord  Chancellor  [Eldou]. — ^Certainly  not.  Taking  Mon- 
day as  the  fourth  day,  if  there  are  public  Seals  on  Tuesday  and 
Thursday,  the  words  of  the  Order  mean  .Tuesday.  It  does  not  say 
^<  at  any  public  Seal  within  seven  days,"  but  ^<  at  the  then  next  public 
Seal ;  "  which  words,  if  there  are  two  public  Seals  within  the  period 
mentioned,  must  mean  the  first  day,  on  which  the  Commission 
ought  to  be  sealed. 

If  that  is  the  true  construction,  it  was  the  business  of  the  Office 
to  tak^  carcy  that  this  Commission  should  be  sealed  aX  the  next  Seal ; 
for  upon  the  affidavit,  the  Clerk,  giving  the  directions;  appears  not 
to 'have  known,  at  what  time  it  should  be  sealed,  but  puts  himself 
as  to  that  upon  the  Office ;  who  ought  to  take  care  to  have  it  sealed  on 
the  proper  day :  but  I  fear  the  practice  of  the  Office  is  not  according 
to  the  Order 

It  appears  to  me,  that  those,  who  struck  the  first  docket,  are  in 

•(1)  General  Order,  29th  Dec.  1806,  oiOr^  vol.  xiii;  207;  8. 

VOL.  XIX.  •  3* 
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no  fauli;  and  therefore  those,  who  iirst  applied,  ought,  to  su<5keed, 
The  best  way  will  be,   to  make  a  declaratory  Order, 
declaring,  upon  considering  *thi8   General  Order,  that       [*  63] 
when  a  Commission  is  applied  for  within  th,e  four  days, 
the  next  public  Seal  day  is  the  day,  on   which  the  Commission 
should  be  sealed ;  though  that  day  is  within .  less  than  seven  d^s. 

The  ohj^ct.of  the  general  order^  referred  tp  in  the  principal  case,  was  to  pre- 
vent dealing  with  a  docket  for  the  purpose,  not  of  a  commission,  but  of  some  pri- 
vate arrangement  in  favor  of  th^  individual  who  struck  the  docket:  £r  parte 
Boumej  14  Ves.  147;  Ex  parte  Smithy  1  Roae,  333. 


COCHRAN  V.  GRAHAM, 

[1811,J^ov.27,]     ^ 

Pftoviso  in  a  deed  of  separation,  that  the  wife  surviving  shall  be  entitled  to  her 
.dower  and  thirds  of  all  real  and  personal  estates,  whereof  the  husband  shall 
,  die  seised  or  possessed,  construed,  not  as  a  covenant  to  leave  her  such  a  por- 
tion of -the.  personal  estate  as  she  would  be  entitled  to  under  the  Statute,  had 
he  died  intestate,'  but  that  she  should  be  in  fiie  same  situation  as  if  not  sepa- 
rate as  to  dower  and  thirds,  t.  e.  the  'actual  share  by  the  law  or  custom ;  not 
iQterferipff  therefore  with  his  testamentary  dispositiop. 

Covenant  to  leave  a  portion  of  the  pergonal  estate,  as  upon  an  intestacy,  does  not 
prevent  the  covenantor's  expending  the  whole ;  or  admit  his  reserving  part  for 
his  own  benefit,  nor  consequently  vesting  it  in  land,  [p.  66.] 

By  indentures,  dated  the  18th  of  May,  1785,  reciting  that  by  arti- 
cles of  the  same  <late  it  was  agreed,  that  a  separation  should  take 
place  between' James  Young  and  Ann,  his  wife  ;  that  Young  should 
pay  to  Samuel  Cochran,  her  father,  30/.  per  annum  by  quarterly  pay- 
ments for  and  during  the  term  of  her  natural  life ;  and  that  Coehr^  in 
consideration  of  the  differences,  then  existing,  and  of  the  said  an-  . 
nual  payment  of  302.  would  take  his  said  daughter  so  far  under  his 
protection  as  to  be  answerable  to  James  Young,  that  she  should  be 
properly  provided  for  with  meat,  drink,  and  all  other  necessaries,  in 
Heu  of  the  consideration  so  to  bq  paid  by  Young/  his  executors,  &c. ; 
that  in  the  deed  of  separation  there  should  be  a  covenant  by  James 
Young,  that  his  said  wife  shotjld  not  be  subject  to  his  control  over, 
her  as  husband  ;  atid  in  consideration  that  Cochran  agreed,  that  a 
covenant  should  be  introduced  into  the  deed,  that  he  would  save 
'  harmless  and  keep  indemnified  James  Young  from  any  debt  con- 
tracted by  her  during  her  natural  life,  it  was  witnessed,  that  in  pur- 
suance of  the  sdid   articles  James   Young  covenanted,   that  he 
ivould  pay  to  Samuel  Cochran  the  full  sum  of  30Z.  yearly 
during  *  the  natural  life -of  Ann  Young ;  that  he  would       [*  64] 
permit  her  to  live  separate,»as  if  she  was  a/cmc  *ofe,  &c 
and  would  not  control,  molest,  or  disturb  her ;  that  he,  his  executors, 
&C4  shall  hot  at  any  time  during  the  said  coverture,  or  at  her  death, 
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claim  any  of  her  clothes,  linen,  &q.  chattels,  or  ^ther  effects,  real 
or  personal,  of  what  natqre  or  kind  soever,  whereof,  &c.  she,  or 
any  person  in  tryst  for  her^  shall  be  possessed,  interested,  or  entitled  ; 
and  that  she  shall  peaceably  have,  hold,  &c.  the.  same  to  and  for 
her  sole  iand  separate. use,  benefit  and  disposal  notwithstanding  her 
present  coverture,  as  if  she  w^  a^eme  sole^  &c. ;  and  notwithstand- 
ing her  coverture  may  sell  and  dispose  of,  devise,  bequeath^  or  give 
away,  by  .her  last  will  and  testament  or  otherwise^  all  or  any  of  the 
estate  and  effects  real  and  personal  in  the  same  manner  as  if  she 
were  a  feme  sok  ;  and.  that  he  shall  make  and  do  all  such  acts, 
&c.  to  convey,  assign,  &c.  unto  the  said  Ann .  Young-,  her  heirs, 
executors,  administrators,  or  assigns,  such  real,  and  personal  estate, 
goods,  chattels,  and  effects,  as  aforesaid,  and  to  enable  her  and  them 
to  have,  hold,  &c.  the  same  and  every  part  thereof  to  and  for  her 
and  their  own  separate  use  and  benefit,  notwithstanding  her  said 
coverture,  as  if  she  was  a  feme  sok;  and  Cochran  covenanted  to 
find  her  in  meat  and  other  neqessaries  during  her  life,  aqd 'during 
the  separation,  and  the  perfoi'mance  of  the  covenants,  <&c.  by  James 
Young,  to  keep  him,  his  heirs,  &c.  indemnified*  from  all  debts  she 
might  contract,  and  all  maintenance,  which  she  might  claim  from 
him  or  his  estates  real  or  personal  during  the  cpntinuajice  of  such 
separation.  • 

The  deed  concluded  with  the  following  proviso : 

*^  Provided  always  nevertheless,  and  it  is  hereby  agreed  and  un- 
derstood by  all  the  parties  to  these  presents,  that  in  case 
[*  65]  the  said  *  Ann  Young. shair survive  her  said  husband  and 
they  shall  at  that  time  be  living  sieparate  and  apart  from  each 
other  according  to  the  true  intent  and  meanii|ig  of  these  presents  that 
she  the  said  Ann  Young  shall  be  entitled  to  receive  her  dower  and 
thirds  of  all  the  real  and  personal  estates  whatsoever  whereof  the 
said  James  Young  shall  die  seised  or  possessed  of  during  the  said 
coverture  as  aforesaid  any  thing  herein  contained  to  the  contrary 
thereof  in  any  wise  notwithstanding^" 

James  and  Ann  Young,  having  no  children,  continued  to  live 
separate  until  the  death  of  James ;  who  by  his  Will,  dated  the  29th 
of  December,  1810,  gave  Ann  Youog  one  shilling  only  ;  and  dispos- 
ing pf  the,  whole  of  his  personal  estate,  appointed  the  Defendants 
his  executors. 

The  Bill,  filed  by  Ani>  Young  &nd  the  executor  of  Samuel  Coch- 
ran, the  trustee  in  the  deed,  prayed  that  the  Plaintiff  Ann  Young- 
may  be  declared  entitled  for  her  own  benefit  to  oue  third  of  the 
personal  estate,  of  which  James  Young  died  possessed. 

Mr.  Martin  and  Mr.  Wingfield,  for  the  Plaintiffs :.  Su*  Satvutl 
RomiUyj  and  Mr.  Agar^  for  thie  Defendants.  ,  • 

The  Lord  C^^▲NCELLOR  [Eldon]. — ^The  articles,  which  this  Deed 
was  to  carry  into  execution,  are  not,  produced,  and  are  said  to  be 
lost.  I  must  therefore  construe  the  Deed;  as  well  as  I  can,  from  jts 
contents,  and  the  recitals  of  the  articles,  which  it  contains.  As 
far  as  they  are  repited,  thei^  is  reason  to  conjecture,  that  more 
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would  appear,  if  they  were  produced;  as  .the  Deed  goes  much 
farther  in  covenant  than  ^ny  of  the  provisions  mentioned  in  the 
.recitals^  of  the  articles  upon  the  face  of  the  Deed.  To  sup- 
port the  claim  of  the  widow  the  concluding  words  must  be  raised 
up  to  a  covenant  to  leave  her  such-  a  portion  of  the  personal  estate  as 
she  would  be  entitled  to  under  the  Sta^tute  of  Distributions  (1),  if 
he  had  died  intestate.  There  is  no  other  way  of  maintaining  her 
claim.  When  Mr.  Wingfield  stated  the  differencie  between  thirds 
and  the  moiety,  to  which  she  would  have  been  entitled  in  the  event 
of  no  children,  he  must  have  felt  the  difficulty  of  raising  this  part  of 
the  Deed  into  such  a  covenant  as  I  have  mentioned ;  as  her  claim  in 
that  event  would  have  been  to '  a  moiety :  and  it  would  have  shifted 
according  to  the  change  of  his  domicil.  If  this  could  be  so  considered 
as  such  a  covenant,  the  party  may  spend  all  his  substance,  but  can 
notK  reserve  to.>himself  any  part  for  his  own  benefit,  that  is  subject  to 
the  covenant ;  and  it  would  follow^  that  he  could  not  lay  it  out  in 
land.     That  I  take  to  be  the  result  of  all  these  cases  f2). 

The  question  is,  vfrhether  it  was  not  the  notion  of  all  the^e  parties, 
that,  unless  they  protested  against  such  an  inference,  the  understand- 
ing of  the  law  would  be,  that,  lyhether  she  was  entitled  to  dower  or 
thirds,  or  not,  she  would  hot  take  what  she  would,'  if  living  with  him. 
The  word  "  lliirds"  in  such  a  covenant  must  be  interpreted  the  ac- 
tual share,  whatever  it  ma^  be,  by  the  coltamon  law  or  the  custom. 
The  meanings  of  this  clause  therefore  is  no  more  than 
that,  living  separate,  she >  should  stand  "^precisely  in  the  [*  &7] 
same  situation,  as  if  not  living  separate,  with  regard  to 
dower  and  thirds ;  and  that  could  not  interfere  with  his  testamentary 
disposition  (3).  / 

It  by  no  mdaxM  follows,  that,  beoanse  a  party  is  bound  by  covenant  not  to 
alter,  by  wiU,  the  devolation  of  all  ^uch  property,  real  or  personal,  as  he  may  die 
seised  or  possessed  of,  that  he  is  not  fully  at  liberty  to  dispose  of  the  whole,  even 
b^  the  most  idle  and  wanton  expenditure,  in  bis  lifetime:  see,  onie,  note  2  to 
Ltwk  ▼.  MadodsM^  8  V;  150.  On  the  other  hand,  it  would  be  a  sin^kr  argu- 
ment to  con^d,  that  a  covenant,  contemplating  the  possibility  tha^  the  <^ovenan- 
tor  might  die  intestate,  and  providing  for  that  event  in  case  it  happened,  should 
preclude  him  from  the  right  of  piaking  a  will. 

(1)  Stat  22  and  23  Ch.  II.  c.  10. 

(2)  See,  aitle,  Leuiis  v.  MoMcs^  voL  xvH.  48 ;  •  viii.  150 ;  Randall  v.  Willis,  v. 
262,  imd  the  note,  276. 

(3)  See  fbrfesctie  V.  HennoA,  the  next  case.'  -     '" 
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[RoLM.— 1812,.  April  83, 26.] 

Father  under  covenant  for  an  equal  division  at  his  death  of  all  the  property  he 

should  die  seised  or  possessed  of  between  hiis  twp  daughters  or  tbeir  families, 

though  he  retains  the  power  of  free  disposition  by  act  in  his  life,  cannot  deftsat 

« the  covenant  by  a  disposition  in  effect  testamentary ;  as  by  reserving  to  him- 

.    self  an  interest  for  life  (a).    • 

The  Custom  of  London  attaches  only  on  the  property  the  Freeman  has  kt  his  deaUi ; 
but  a  disposition,  not  to  take  effect  until  afler  his  death,  though  by  an  irrevoca- 
ble instrument,  is  &  fraud  upon  the  Custom,  [p.  72.] 

Bt  indentures,  previous  to  the  marriage  of- Jenny  Fortescue  and 
WiUiam  Long  Trosse,  dated  tbe  21st  of  Deoeinber,  1779,  recitiiig, 
that  it  had  been  agreed,  that  William  Long  Trosse  aixd  Jenny.  For- 
tescue should  at  the  time  of  the  death  of  Robert  Hickes,  her  father, 
have  and  enjoy  one  full  moiety  of  and  in  all  such  real  and  personal 
estate  as  the  said  Robert  Hickes  should  die  seised  or  possessed  of,  or 
as  any  person  or  persons  should  at  the  time  of  the  deatb^  of  the  said 
Robert  Hickes  be  seised  or  possessed  of  in  trust  for  him,  except  as 
'  after-mentioned,  it  was  witnessed^  that  Robert  Hickes,  in  considera- 
tion of  the  intended  marriage,  and  for  the  farther  advancemeht  in 
marriage  to  Jenny  Fortescue,  and  in  order  that  William  Long  Trosse 
and  his  intended  wife  and  their  issued  should  at  the  time  of  the  ded^th 
of  Robert  Hickes  have  and  enjoy  one  full  moiety  of  his  estate  and 
effects  in  such  manner  as  is  thereinafter  mentioned,  did  thereby  for 
himself,  his  heirs,  executors^  and  administrators,  covenant,  promise 
and  agree,  to  and  with  James  Glassford  and  James  Gaboman,  their 
executors,  &c.,  that  from  and  inunediately  after  the  death  of  the  said 
Robert  Hickes,  the  heirs,  executors,  and  administrators  of  the  said 
Robert  Hickes  should  respectively  stand  and  be  seised  and  possessed 

of  all  such  real  and  personal  estate  of  the  said  Robe;! 
[*  68]       Hickes  as  he  should  *  die  seised  or  possessed  of,  or  as  any 

other  person  should  at  the  time  of  the  deatli  of  the  said 
Robert  Hickes  be  seised  or  possessed  of  for  his  use,  dr  in  trust  for 
him,  to  the  use  of  them  Glassford  and  Bagoman,  their  heirs,  exec- 
utors, and  administrators,  in  trust,  subject  as  to  part  to  a  provision  for 
his  wife  for  her  life,  and  subject  to  a  deduction  of  the  portion,  paid 
on  the  marriage,  and  the  difference  in  value  of  soqfie  preniises,  incase 
Elizabeth  Hickes,  the  other  daughter  of  Robert  Hickes,  should  not 
have  been  advanced  to  that  amount,  that  from  tmd  immediately  after 
his  death  two  persons  should  be  elected ;  one  by  Trosse  and  his  wife, 
or  the  survivor,  or  in  case  of  their  deaths  by  all  and  every  their  child 
and  children,  and  the  other  by  Elizabeth  Hickes,  and  her  husband^ 
in  case  she  should.be  then  married,  or  such  other  person  as  Robert 

Hickes  should  by  Deed  or  Will  appoint ;  who  should  make  a  division 

■  *  ■ 

(a)  Such  a  transaction  would  be  treated  as  merely  colorable,  with  circumstances 
evincing  fraud,  so  that  the  disposition  would  be  void  as  against  his  daughters.  2 
WUliams,  Exec.  1096. 
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of  all  the  residue  of  such  estate  and  effects  into  t\^o  equal  parts  ;  for 
which  the  two  families  were  to  draw  lots :  the  share  of  the  Trosse 
family  to  be  settled  in  trust  for  them,  as  therein  mentioned ;  and  that 
of  Elizabeth  Hickes,  according  to  the  appointment  of  Robert  Hickes 
by  Deed  or  Will ;  and,  in  default  of  appointment,  to  Elizabeth^  her 
heirs^  executors,  &.e.  if  «he  should  survive  her*  father  ;,if  not,  to  him, 
his  heirs,  executors,  &.C. 

Mr.  Trosse  died  in  1781,  leaving  his  wife  surviving,  and  the  Plain- 
tiff Elizabeth  Fortescue,  his  only  child  by  the  marriage.  His  widow 
afterwards  married  the  Defendant  George  Fortescue,  by  whom  she 
had  an  infant  son.  Elizabeth  Hickes  in  1800  married  William  Spi- 
cer,  and  died  in  'December  1808>  leaving  her  husband  and  three 
daughters  surviving. 

Robert  Hickes^  who  survived  his  wife,  by  his  Will,  dated 
*  the  1st  of  July,  1808,  reciting  the  settlement,  and  that  he  [*  69] 
had  on  the  marriage  of  Elizabeth  Spicer  transferred*  to  her 
husband  18O0Z.  th^e  per  cent.  Consolidated  Annuities,  which  was 
equivalent  to  the  sum  of  1000/.,  given  as  a'portioh  to  Trosse  with  the 
testator's  other  daughter ;  and  reciting,  that  it  was  his  intention,  that 
all  his  real  and  personal  estate  and  effects,  which  he  should  die  seised 
or  ^possessed  of^  should  be  equally  shared  by  his  said  daughters  or 
their  families,  as  after-mentioiled,  he  gave,  devised,  and  bequeathed 
one  undivided  moiety  or  half-part  of  all  such  his  real  and  personal 
estate  for  the  use  of  the  same  persons,  upon  the  same  uses  and  trusts, 
d^c.  as  were  dechred  concerning  the  moiety  of  his  property,  settled 
on  his  daughter  Trosse  and  her  issue  ;  and  as  to  that  moiety  of  his 
real  or  personal  estate,  of  "which  he  should  die  seised  or  possessed,  or 
be  entitled  to  in  reversion,  aforesaid,  or  otherwise,  which  by  the  said 
settlement  is -directed  to  be  conveyed,  <&c.  according  to  his  appoint- 
ment, h^^ve  and  appointed  the  same  to  Hennah  and  Glabb  upon 
-the  trusts,  &c.  after  declared  :  'viz.  to  the  use  of  Williiam  Spicer  for 
life  without  impeachment  of  waste  ;  and  after  his  decease  to  Eliza- 
beth Spicer  in  the  same  manner ;  and  after  the  decease  of.  the  sur- 
vivor to  their  children,  equally ;  and  in  default  of  children  to  the 
heirs,  executors,  &c.  of  Elizabeth  Spicer ;  with  a  proviso,  that  it  shall 
be  lawful  for  his  trustees  and  executors,  as  soon  as  can  be  after  his 
decease,  to  make  aA  equal  partition  or  division  of  all  his  real  and  per- 
sonal estates ;  that  lots  be  drawn  according  to  the  settlement ;  aiid 
that  neither  of  his  said  daughters  claim  a  greater  share  of  his  said 
property  than  the  other  by  reason  of  her  life  being  upon  either  of  his 
Duchy  estates.  The  testator  died  in  January,  1809. 
.  *  The  Bill  prayed  a  discovery  of  the  dispositions,  made  [*  70] 
by  Hickes  for  the  benefit  of  the  Defendant^;  and  that  the  *   . 

'  several  deeds  may  be  delivered  up  ;  and  that  the  property,  intended 
to  be  vested  in  the  Defendants,  may  be  declared  to  be  vested  in  them 
upon  the  uses  of  the  settlements 

The  answer  admitted  several  deeds,  io  July,  after  the  date  of  the 
Will,  and  August  and  November,  i608;  declaring  the  trusts  of  va- 
rious funds,  part  of  the  testator's  property,  transferred  to  Hennah  and 
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Ql&bb,  for  the  faifaUres  of  ^picer,  and  of  Jenny  Fortescue,  who'had 
been  the,  widow  of  Trosse  ;  with  a  previous  interest  for  life  to  Robert 
Hickes  himself,  except  in  one  instance. 

Mr.  Hart  and  Mr.  Merivak  for  the.  Plaintiffs,  and  Mr.  Courtenay 
for  the  Defendants  in  the  same  interest,  contended  upon  the  author- 
'  ity  of  Randall  v.  WUlis  (I),  J4mes  v.  Martin  (2),  and  Letris  v.  Ma- 
docks  (3),  that  all  these  deeds,  except  one,  were  a,  fraud  upon  the 
covenant  in  the  settlement ;  that  according  to  the  principles,  estab- 
lished by  those  cases,  a  father  under  such  a  covenant,  though  he  has 
the  liberty  of  disposition  during  his  life,  cannot  stipulate,  for  his  own 
benefit ;  and,  reserving  an  interest  for  his  own  life,  nu^e  an  unequal 
distribution,  in  effect,  though  nqt  in  form,  testamentary.  If  he  will , 
be  partial,  he  must  be  partial  against  himself. 

Sir  Samuel  Romilly  and  Mr.  Wear^  for  the  other  Defendants,  jA\&-  . 
tinguished  the. case  from  those  cited,  upon  an  engagetnent 
[*^  71]  ^  to  settle  the  whole  personal  estate :  this  being  confined  to 
what  he,  or  any  persbn  in  trust  for  him,  should  be  seised 
or  possessed  of  at  the  time  of  his  death ;  and  the  funds  being  abso- 
lutely, and  bona  Jidt  transferred  to  other  persons,  were  put  completely 
out  of  his  piower ;  though  an  interest  is  reserved. by  a  declaration  of 
trust  for  himself  for  life.  The  case  of  Jones  v.  Martin  proceeded 
upon  the  ground  of  a  trust  for  the  father;  proved,  not  by  the 
niere  reservation  of  the  dividends  for  life,  but  by  the  other  evidence. 

A^rilVlth. ,  The  Master  jof  the  Rolls,  [Sir  William  Grant]. 
—  Robert  Hiokes  having  covenanted,  that  his  eldeist  daughter  and  her 
(irst  husband,  and  her  children  by  him,  should  at  the  death  of 
Robert  BTickeis  have  a  full  moiety  of  all  the  real  and  personal  estate, 
of  which  he  should  die  seised  or  possessed,  it  is  clear,-  that  he  could 
not  defeat  the  effect  of  that  cpvenant  by  any  testamentary  act. 
The  question  is,  whether  he  could  flefeat  it  by  acts,  which,  though 
not  strictly  testamentary,  were  not  to  tdce  effect  until  after  his  deatii. 
It  is  evident,  that  such  a  covenant  has  little  value,  if  its  effect  is  to 
depend  on  the  form  of  the  instrument.  Against  a  dimiilution  of  his 
property  by  absolute  gift  during  his  life^time,  his  .ownintei^st  .and 
convenience  form  a  pretty  good  security  ;  not  so,  where  without  any 
diminution  of  his  own  enjoyment,  he  exercises  a  merely  posthumous 
bounty,  though  by  an  irrevocable  instrument.  It  seems  to  me,  that 
the  spirit  of  such  a  covenant  requires,  that  every  disposition  should 
be  excluded,  which  is  in  its  effect  testamentary,  though  not  snch  in 

point  of  form. 
[♦  72]  *  The  custom  of  London,  like  a  covenant  of  this  descrip- 

tion; attaches*  only  upon  the  property,  which  the  freeman 
has  at  his  death.  During  his  life  he  has  full  liberty  todispose  of  his 
personal  property  in  any  manner  he  thinks  fit :  yet  it  has  been  held, 
that  a  disposition  by  a  freeman,  that  is  not  to  take  effect  until  after 

1)  Aidt^  Tol  V.  263;  see  the  note,  27d 

|9)  3  Aastr.  882 ;  an/e,  voL  y.  266,  n. 

3)  AnUj  vol.  viii.  150;  xvii.  48;  Cochrom  v.  Qraham^  the  preceding  case. 
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his  death,  though  tiy  an  irrevocable  instrument,  is  a  fraud  upon  the 
custom.  ^  Thus,  in  the  case  of  Bowers  v.  Fairbeard  (1)  a  judgment 
aclinowledged  by  a  freeman  to  secure  to  the  mother  of  illegitimate 
children  by  him  the  payment-  of  500?.  within  three  months  after  his 
death,  was  held  not  to  be  available  against  the  wife's  customary  rights 
So,  in  Turner  v.  Jennings  (2)  an  assignment  by  a  freeman  ofX'ondon  • 
by  deed. of  the.  greatest  part  of  his  personal  estate  in  trust  for  himself 
for  Ufe,  and  then  for  his  grand-children,  was  held  a  fraud  upon  the 
custom. 

The  case  of  Jones  v.  Martin  (3)  is  certainly  one  of  an  in- 
tended fraud  upon  the  covenant.  That  was  shown  by  other 
circumstances  besides  that  of  the  reservation  of  *  the  dividends 
by  the  father  during  his  life ;  and  those  other  circumstances 
were  of  course  noticed,  and  reUed  on  in  the  judgment :  but  I 
do  collect  from  the  note  of  Lord^  Rosslyn's  speech,  that  the  lat- 
ter circumstance^  the  reservation  of  the  dividends,  would  ofjtself 
have  been  considered  sufficient;  and  that  in  his  conception  a  father, 
who  after  entering  into  such  a  covenant,  means  to  give  any  prefer- 
ence, must  give  it  against  himself,  and  not  make  a  mere  reversionary 
gift ;  and  it: is  evident,  from  what  is  said  in  the  case  of  Lewis  v.- 
.Madocks  (4)  by  the  present  Lord  Chancellor,  who  was 
Counsel  in  Jones  v.  Martin,  *  that  he  understood  the  judg-  [*  73] 
ment  of  the  House  of  Lords' to  have  gone  that  full  length ; 
and  I  concur  vi^ith  Lord  Rosslyn  in  thinking,  that  if  the  father  means 
to  be  partial,  and  will  give  a  preference,  ^^he  must  give  against  him- 
self; and  not  make  a  mere  reversionarj^  gift.  He  should  immediately 
feel  himself  so  much  the  poorer  for  his  gift.  If  he  is  willing  to  suffer 
that,  let  him  then  yield  to  the  impulse  of  his  partiality :  b\it,  if  a 
father  may  efTeot  his  purpose  by  any  thing  short  of  this,"  that  is,  by 
any  thing  short  of  an  immediate  absolute  gift  in  his  life,  "  it  will  fur- 
nish perpetual  opportunity  for  subterfuge  and  scheme  to  defeat  and 
disappoint  these  covenants ;  which  ought  to  be  most  honorably  ob- 
served." 

Therefore  all.  the  suras  in  the  pleadings  mentioned,,  of  which 
Uobert  Hickes  reserved  the  life  interest  to  himself,  are  for  the  purpose 
of  this  covenant  .to  be  considered  as  part  of  the  personal  property 
which  he  possessed  at  the  time  of  his  death. 

As  to  the  effect  of  the  covenant  in  the  principal  case,  see  the  reference  given 
to  the  last  preceding  notCr 


(J)2Vem.?02. 

(2)  2  Vern.  612,  G85. 

(3)  Ante,  vol.  v.  2GG,  n. 

(4)  Antt,  vol.  viii.  150 ;  xvii.  4^. 
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ELTON  V.  feASON, 
[Rolls,— 1812,  April  23, 27/] 

Rgsiduart  trust  by  Will  to  apply  the  rents- 00^  profits  fqt  A.  during  his  life  and 
afterwards  for  the  heirs  of  his  body,  if  anv,  and  in  default  of  such  issue  over, 
an  estate  tail  in  the  real  estate:  and  the  absolute  interest  in  the  personal. 

Difibrent  construction  of  the  same  words,  apptied  to  different  descriptions  of  prop- 
erty, governed  by  different  rules  (a),  [p.  76.] . 

Sabah  Marwood  by  her  Will  devised  to  trustees  all  her  mes- 
suages, lands,  &c.  and  all  her  moneys  and  effects,  whatsoever  and 
wheresoever,  to  hold  to-  them,  their  heirs^  executors,  administrators, 
aud  assigns  [  upon  the  following  trusts,  subject  to  her  debts,  lega- 
cies, &c. :  ^Uo  apply  the  residue  of  the  rents  and  profits 
[*  74]  of  my  estates  and  effects  for  my  son  during.his  *  Kfe ;  and 
afterwards  for  the  heirs  of  his  body,  if  any  ;  and  in  default 
of  such  issue  .then  in  trust  for  my  grandson  James  Marwood  Elton, 
hid  heirs,  Executors,  and  adminbtrators,  according  to  my  right  and 
interest  therein:  provided  always  th^t,  if  either  of  qiy  children  or. 
grand-children  shall  attempt  to  hinder  my  son  from  residing  in  my 
house  at  Avishays  aforesaid,  or  from  being  maintained  in  his  present 
way  of  life,  that  the  annuity  or  annuities  by  this  my  Will  given  to 
him,  her,  or  them,  shall  cease  and  be  void  from  that  time." 

.  The  testatrix  at  her  decease  left  James  Thomas  Benedictus  Mar- 
wood  her  only  son  and  heir-at-law ;  who  died  in  1811  unmarried  and 
without  issue ;  leaving  three  sisters  surviving ;  who  with  James  Mar- 
wood  Elton,  the  grandson,  named  in  the  Will,  v^re  the  co-heirs  at 
law ;  and  one  of  the  sisters  took  out  administration  to  her  brother. 
'  The  Bill,  filed  by  James  Marwood  Elton  prayed,  that  the  Will 
may  be  established  ;  and  a  declaration,  that  the  Pjiaintiff  is  absolu^ly 
entitled  to  the  residue  of  the  personal  estate,  and  that  the  freehold 
and  copyhold  estates  may  be  conveyed  and  surrendered,  and  the 
leasehold  estates  assigned  to  him,  <&c. 

Sir  Samuel  Romilly,  Mr.  Hart,  Mr.-  RoupeU,  and  Mr.  Preston,  for 
the  Plaintiff, — ^The  rule,  that  words  may  receive  different  construc- 
tions in  the  same  Will,  and  give  different  interests,  accordingly. as 
they  are  applied  to  estates  of  a  different  speciies,  real  or. 
[*  75]       personal,  was  established   by  Fprth  y.  *  Chapman  (1) ; 
and  that  distinction,  though  treated  with  much  disappro- 

'  (a)  As  in  the  case  of  real  and  personal  property.  Whether  there  can  be  an  es- 
tate-tail .in  personalty,  see  ante,  note  (a)  Fhrdyce  v.  Fordj  2  V.  536,  wljere  some 
conflicting  opinions  are  collected ;  also,  note  (a)  Headina  v.  Gotdfrap,  5  V.  440. 

Courts  seem  very  much  inclined  to  support  limitations,  even  of  personal  estate ; 
see  ante,  note  (a)  naiolws  v.  Goldfrap,  5  V.  440  i  note  (a)  Douglas  v.  Chtdmtr,  2 
V.  501 ;  note  (a)  Evertat  v.  GeU,  IV.  28a    '  '  .       '      .   . 

A  limitation  over  of  personal  property,  after  a  dying  under  age,  and  without  is- 
sue, was  held  good,  ^e  contingency  not  being  too  remote.    Jonea  v.  SotKtron,  10 
•  Gill  &  J.  187.  ^       • 

(1)  ip..wiii.e64.  .  ;         . 
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balion  by  Lord  Kenyon  in  Porter  y.  Bradley  (I),  and  Roe  on  the 
Demise  of  Sheers  V.  Jeffery  (2)',  and  not  adopted  in  the  d^ision  of 
Daventry  v.  Daventry.  (3),  has  been  since  confirmed,*  particularly  by 
the  Lord  Chancellor  in  CrooJce  v.  D6  Vandes  (4)  ;  and  is  not  now 
disputed.  In  many  other  deisea  a  double  construction  of  tlie  same 
wdrds  takes  place  without  any  doubt;  as,  if  land  .and  money  are 
given  generally^  without  any  limitation,  the  absolute  interest  passes 
in  the  one ;  and  an  ^tate  for  life  only  in  the  other. 

There  is  ho  case  upon  words  precisely  similar  to  these :  but  the  in- 
terest depends  always  on'  the  intention  ;  and  no  particular  form  pf 
words  is  necessary.  .  Where  the  intention  appears  clearly  to  give 
personal  property  over,  if  there  is  no  issue  living  at  the  death  of  the 
first  taker,  that  intention  shall  take  effect.  The  limitation  after  the 
life  of  the  son  to  the  heirs  of  his  body,  if  any,  must  be  construed,  if 
there  shall  be  any  then,  when  the  life  estate  has  oea^d  ;-and  the  &r- 
th^T  limitation  in  default  of  such  issue  must  be  confined  to  ii^sue  at 
that  particular  time  ;  and  there  is  no  occasion  to  support  the  Iftnita- 
tion  over  by  any  critical  observation  upon  the  word  ''  then  "  as  an  ad- 
verb of  time.  The  particular  situation  of  the  son,  who  was  a  lunatic, 
suggesting  the  improbability  of  issue,  accounts  for  the  form  and  ex- 
pression of  this  limitation ;  and  strpngly  confirms  the  limited  inter- 
pretatioa. 

Mr.  Leach  and  Mr.  Be//,  Mr.  Richards  and  Mr.  Wingfield,  and 
Mr.  Johnson,  for  the  several  Defendants. — This  is  an  at- 
tempt *  to  ^ve  common  and  familiar  wprds  a  construction  .  [*  t6] 
different  from  that,  which  they  have  uniformly  received ; 
as  the  slight  variation  in  the  phrase  by  adding  the  words  "  if  any  " 
cannot  make  a  substantial  distinction  ;  being  necessarily  understood, 
in  every>uch  limitation.  The  Settled  construction,  jvhich  these  . 
general  words  have  always  had,  as  meaning  default  of  issue,  when- 
ever the  failure  shall  take  place,  not  confined  to  the<leath  of  the  an- 
cestor, is  consistent  with  what  must  be  the  actual  intention.  It  had 
been  long  settled,  that  the  words  in  the  case  of  Forth  v.  Chapman 
would  create  an  estate  in  tail  from  <he  plain  intention,  that  the  limit- 
ation' over  was  to  take  effect  onlf.  in  the  failure  of  issue,  and  the 
consequential  necessity  of  giving^  the  ancestor  an  estate,  that  would 
endure  as  long  as  the  issue,  and  include  all,  who  are  capable  of  in- 
heriting ;  that  settled  and  necessary  construction  preventing  the  im- 
plication of  the  word  <'  leave  : "  but  the  reason  of  that  construction 
fails  when  applied  to  personal  property :  the  time  at  which  the  limit- 
ation over  is  to  vest,  has  no  necessary  connection  with  the  general 
failure  of  issqe :  there  is  therefore  no  legal,  technical,  construction, 
controlling  the  plain,  natural,  sense,  in  which  the  testator  must  be 
supposed  to  have  used  the  words.  . 

This  being  a  mixed  disposition  of  real  and  personal  estate^  the  le- 

(1)3  Term  Rep.  143. 
(2)  7  Term  Rep.  589. 
.  (3)  6  Tenn  Rep.  307. .        * 
(4)  ^nte,  vol.  ix.  197 ;  post,  903,  in  ffright  v.  Myn$^ 


76  ELTON  «.  E'ASON.  [ISIS. 

gtil  construction  h  admitted  as  to  the  formei* :  but  as  1x>  the  latter  it 
is  contended,  that  the  constructidn  mustbein  the  alternative,  de- 
fault of  issue  either  at  the  death  of  the  son  or  at  any  time  after- 
wards ;  and  this  is  contended,  not  only  upon  the  same  words^  but 
upon  one  expression  ;  whfch  it  is  certainly  difficult  to  understand 
as  conveying  different  meanings  as  to  the  ^eal  estate  indefinite,  as  to 

the^  personal  limited  to  the  time  of  the  son's  <leatb.  The 
[^  77]       distinction,  taken  in  ^  Forth  v.  CAcrpman,  has  been  n^uch 

discredited  :  though  it  has  certainly  received  the  assent  of 
the  present  Lord  Chancellor.  The  question  here  is  simply,  uncon- 
nected with  Bny  technical  rule  of  litnitation,  what  issue  were  in- 
tended by  these  words;  which  must  apply  equally  to  the  real  and 
personal  estates. 

Sir  Samuel  RolnUly  in-  reply. — ^There  is  no  case  upon  such  words, 
or  any  very  like'  these.  Considering  it  as  a  bequest  of  personal  es- 
tate only,  the  son  would  have  taken  the  absolute  interest,  provided 
he  tiad  children,  with  an  e:$ecutQry  bequest  over,  if  there  were  no 
children.  The  words  "if  any  "  cannot  be  rejected  as* of  no  impor- 
tance, being  always  implied.  -  Without  those  words  the  construction 
could  not  admit  any  doubt :  but  they  import  the  express  condition, 
on  which  the  .son's  estate  was  to  be  enlarged,  only  in  the  event  of 
children  existing,  to  take  the  benefit  of  it,  when  the  son'^  life  should 
terminate:  when$  if  there  should  be  no' children,  jt  was  to  go  OY6r. 
The  Courts  are  extremely  desirous  to  take  advantage  of  any  words 
indicating  an  intention,  whioh  it  is  impossil^le  to  conceive  the  testa- 
tor not  to  have  had,  that  the  first  taker  should  not  have  the  .absolute 
interest.  As  to  the  case  of  Forth  y.  Chapman^  it  is  now  of  as  much 
authority,  as  it- was  the  day  after  it  was  deckled. 

April  27^4.  ,Th6  Master  op  the  Rolls  [Sir  William  Grant]. 
— ^There  is  no  reason,  why  the  same  words  may  not  be  difierehtly 
construed,  when  thpy  apply  to  different  descriptions  of  property,, 
governed  by  different  rules.  I  do  not  think,  that  there  are  here  any 
words  to  be  afiected  by  that  consideration  ;  but,  to  shut  out  all  con-^ 
troversy  on  the  point,  let  us  consider  it,  as  it  has  been  put  by  Sir 
Samuel  Bomilly,  as  a  mere  bequest  of  personal  property ;  and  see, 

first,  what  would  be  the  effect,  independently  of  the  words, 
[*  78]       *  "  if  any ; "  then  what  difference  those  words  can  make 

in  the  construction. 
.  It  is  clearly  settled  that  a  bequest  of  personal  property  to  a  ttian 
for  life,  and  afterwards  to  the  heirs  of  his  body,  is  an  absolute  be- 
quest to  the  first  taker.  Whatever  disposition  would  amount  to  an 
estate  tail  in  land,  gives  the  whole  interest  in  personal  property; 
which  is  incapable  of  being  entailed.  The  words  "  in  default  of 
such  issue  "  have  in  them  nothing  restrictive ;  the  issue  before-men- 
tioned, and  thus  referred  to,  being  heirs  of  the  body  -generally. 
Then  can  the  addition  of  the  words  "  if  any,"  which,  I  agree  with 
Mr.  Leach,  must  always  be  implied,  whether  they  are  added  or  not, 
change  the  sense  of  *<  heirs  of  the  body  ; "  and  make  those  words 
mean  such  he^rs  of  his  tK)dy  only  as  should  be  living  at  hi?  death  ? 
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To  be  sure,  if  there  were  no  heirs  of  his  body,  none  could  take  ;  but 
a  limitation  over  in  default  of  heirs  of  the  body  includes  both  the 
case  of  ihere  j^ever  being  any  heir,  or  of  there  being  none  capable  of 
taking  by  surviving  the  parent,  and  of  a  failure  of  such  heirs  at  any 
subsequent  time.  Though  heirs  of  the  body,  if  any,  are  to  take, 
which  is  the  whole  import  of  the  clause,  how  does  it  follow,  that  the 
remainder-man  over  is  not  to  take,  whenever  the  heirs  shall  fail ;  at 
whatever  period  that  may  happen  ?  Supposing  personal  property 
were  capable  of  being  entailed,  I  see  nothing  that  could  shut  out 
the  claim  of  the  remainder-man,  whenever  a  failure  of  issue  should 
have  taken  place.  It  would  be  no  answer  to  him  to  say,  '^  the  heirs, 
if  any,  were  to  take  before  you."  That  every  limitation 
to  *  heirs  of  the  body  implies,  they  arc  to  take  before  the  [*  79] 
remainder-man  :  but  is  he  not  to  take  when  they  fail  ? 

The  case  of  Crooke  v.  De  Vandes  (1),  in  which  the. Lord  Chan- 
cellor expresses  his  opinion  very  strongly  in  favor  of  the  distinction 
in  Fwth  V.  Chapman  (and  Lord  Hardwicke  has  repeatedly  recog- 
nized it)  appears  to  be  just  as  strong  as  this.  The  limitation  was  to 
one  and  to  the  heirs  of  his  body  lawfully  issuing,  and,  if  he  has  no 
such  heirs,  then  over. 

It  might  have  been  contended,  that  the  only  event,  in  which  the 
limitation  over  was  to  take  place,  was  that  of  the  first  taker's  never 
having  any  heir  di  his  body,  or  at  least  none  surviving,  and  capable 
of  taking :  but  the  Lord  Chancellor  upon  that  part  of  the  Will, 
which  disposed  both  of  freehold  and  leasehold  estate,  clearly  held, 
that  the  leasehold  vested  absolutely  in  the  first  taker. 
.  In  Southhy  v.  Stanehome  (2)  the  testatrix  gave  the  remainder  af- 
ter the  death  of  her  husband  thus :  "  To  my  dear  children  if  I 
should  leave  any  to  survive  me :  but-  in  case  I  should  leave  no  such 
child  or  children,  nor  the  issue  of  such  child  or  children,  and  after 
the  decease  of  my  dear  husband,  then  I  give  and  bequeath  my  said 
estates  to  J.  Hutton,  making  him  hereby  sole  heir  of  this  my  lai^ 
Will  and  Testament  in  default  of  issue  left  by  me  and  after  the 
death  of  my  dear  husband. " 

Lord  Hardwicke  says  (3),  '<  it  has  been  objected,  that  these  words 
must  be  construed  only  children  and  issue  she  should  leave 
*at  the  time  of  her  death;  and  that  therefore  the  remain-  [*  80] 
der  given  over  is  a  contingent,  executory,  interest,  to  take 
place  only  if  she  left  no  children  at  the  time  of  her  death.  The 
words  '  If  I  should  leave  any  to  survive  me '  are  quite  nugatory ; 
for  no  person  can  take  under  a  will  unless  upon  surviving  the  testa- 
tor ;  and  then  the  question  is,  whether  it  is  necessary  to  carry  on 
those  inoperative,  ineffectual,  words  to  the  subsequent  part  of  the 
devise.  It  is  not  at  all  necessary.  She  meant  to  describe,  <  If  I 
shall  leave  no  children  at  the  time  of  my  death,  nor  issue  at  any 
time,  I  give  my  estate  over.' " 

(1)  w^nfe,  vol.  ix.  197. 

(2)  2  Vea.  610. 

(3)  2  Ves.  615. 
VOL.  XIX.  4 
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My  opinion  therefore  upon  the  clause  now  before  me  is,  that  the 
words  "  if  any  "  have  no  restrictive  effect ;  and  then  it  is  a  mere  lim- 
itation over  after  a  general  failure  of  heirs  of  the  body ;  which  the 
rules  of  Law  will  not  permit  to  take  effect  (1). 

The  Decree  declared,  that  Marwood,  the  son,  took  the  absolute 
interest  in  the  personal  property. 

1.  The  word  '^issue,"  when  used  by  a  testator,  will  be  construed  so  as  to  gvre 
effect  'to  his  intention,  if,  upon  fair  reasoning,  he  can  be  considered  as  having 
used  the  word  in  a  more  restricted  sense  than  its  legal  import  conveys :  see,  anUj 
notes  1,  2,  to  Hoddty  v.  Mcnohfy^  I  V.  143.  But  a  limitation  over  of  personalty, 
m  case  of  the  death  of  the  first  legatee  without  issue,  is  too  remote,  and  the  abso- 
lute property  vests  in  the  first  taker,  unless  there  are  some  other  expressions  or 
circumstances,  showing  that  the  words  "  without  issCie  "  were  not  intended  to  be 
used  according  to  their  legal  signification :  see  notes  1,  3,  to  Everest  v.  GelL  1 
V.  286.  ^ 

2.  The  same  words,  which  would  only  give  an  estate  in  freehold  property, 
carry  the  absolute  interest  in  leasehold,  or  other  personal  property  ;  and  there  is 
consistency  in  the  principle  which  holds,  that  the  same  words  may  be  differently 
construed,  and  have  very  different  operations,  when  applied  in  the  same  will  to 
different  aescriptions  of  property  governed  4)y  different  rules :  see  note  2  to  For- 
dyu  V.  Ford^  2  V.  536,  and  note  2  to  Everest  v.  CeW,  nhi  supra. 


[»8I] V.  DA  VIES. 

[1812,  Apbil  29;  Mat  1.] 

P^EA,  without  oath,  of  Plaintiff's  conviction  for  felony  to  a  Bill  by  the  residuaiy 
legatee  for  an  account  of  the  personal  estate  of  a  testatrix,  who  died  after  the 
conviction,  but  before  sentence  of  transportation  completed,  allowed :  the  con- 
viction proved  by  the  record  alone ;  and  not  necessaiy  to  state  even  tlie  identi- 
ty upon  oath. 

Whether  a  person,  returned  afler  sentence  of  transportation  suffered,  cannot 
acquire  property,  Quane,  [p.  82.], 

The  Bill,  filed  by  one  of  two  residuary  legatees  with  her  husband, 
prayed  an  account  of  the  personal  estate  of  a  testatrix,  who  died  in 
August.  1800.     The  Plaintiffs  were  married  in  1811. 

The  Defendant  put  in  a  Plea ;  stating  at  length  the  conviction  of 

the  Plaintiff  Elizabeth on  the  9th  of  July,  1800,  at  the  Old 

Bailey,  upon  an  indictment  for  felony  ;  under  which  she  was  found 
guilty  of  stealing ;  and  received  sentence  of  transportation  for  seven 
years ;  with  an  averment  of  identity.  The  Plea  was  not  upon 
oath. 

Mr.  Oweuy  in  support  of  the  Plea. — ^The  only  objection,  that  can 
be  presumed,  is,  that  this  Plea  is  not  put  in  upon  oath.  There  is 
very  little  authority  upon  the  subject ;  as  there  is  no  instance  re- 

(1)  .^e,  Kirkpairick  v.  JGIpairick,  vol.  xiii.  476;  Barlow  v.  Salter,  xvii.  479; 
Donn  v.  Penny,  post,  545 ;  1  Mer.  20 ;  see  the  note,  ante,  vol.  i.  286. 
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cently,  or  in  any  modern  reports,  of  such  a  Plea :  but  Lord  Redes- 
dale  states  (1),  that  '^  Pleas  to  the  jurisdiction  of  the  Court,  or  in 
disability  of  the  person  of  the  PlaintiiF,  or  Pleas  in  Bar  of  any  matter 
of  record  or  of  matters  recorded  or  as  of  record  in  the  Court  itself  or 
any  other  Court,  need  not  be  upon  oath ; "  referring  to  the  Practical 
Roister ;  and  the  general  opinion  is  accordingly. 

Mr.  Wingfieldy  for  the  Plaintiffs. — ^The  circumstances, 
requisite  to  such  a  Plea,  have  not  *  been  in  this  instance  ^  82] 
complied  with.  Lord  Redesdale  (2)  on  the  Plea  of  Out- 
lawry states,  that  "  the  Record  of  the 'Outlawry  or  the  Capias  there- 
upon must  be  pleaded  sub  pede  Sigilli ;  and  is  usually  annexed  to 
the  Plea : "  so  as  to  the  Plea,  that  the  Plaintiff  is  excommunicated ; 
"which  must  be  certified  by  the  Ordinary,  either  by  Letters  Patent, 
containing  a  positive  affirmation,  that  the  Plaintiffs  lands  are  excom- 
municated, and  for  what,  or  by  letters  testimonial  quod  scrutaiis 
Registeriis  invenitur,  &c.  Either  of  these  certificates  must  be  siA 
Sigilloy  and  so  pleaded. '^ 

That  means  an  immediate  reference,  with  a  production  of  it  in 
Court. 

The  question,  whether  the  conviction  deprives  the  Plaintiff,  the 
husband,  of  all  the  interest,  to  which  he  is  entitled  in  right  of  his 
wife,  depends  upon  the  fact,  whether  the  property  was  acquired  be- 
fore or  after  the  conviction.  In  the  latter  case  it  does  not  operate  a 
forfeiture ;  which  is  confined  to  present  interests ;  not,  as  an  attainder, 
rendering  the  party  convicted  incapable  of  acquiring  future  interests. 
The  Plea  must  therefore  be  upon  oath;  as  the  period,  when  the 
felony  was  committed,  must  be  ascertained. 

The  Lord  Chancellor  [Eldon]. — ^This  testatrix  did  not  die  until 
August ;  the  conviction  having  taken  place  in  the  preceding  month. 
Suppose  a  person  transported  returns  to  this  Country,  having 
suffered  the  sentence:  is  it  clear,  that  he  can  acquire 
no  ♦  property  (3)  ?  As  the  fact,  that  this  testatrix  did  not  [♦  83] 
die  until  after  the  conviction,  does  not  seem  to  have  occur- 
red (4),  you  may  look  into  that  point.  The  other  objections  have 
nothing  in  them.  A  conviction  of  this  sort  can  be  proved  only  by 
the  Record.  The  fact,  whether  true  or  false,  cannot  be  examined 
upon  oath.  The  Record  therefore  must  be  taken  to  be  true.  The 
oath,  if  at  all  necessary,  is  only  as  to  the  identity  of  the  person ;  but 
it  is  not  necessary,  I  think,  to  state  that  upon  oath. 

May  5th,  The  Lord  Chancellok,  declaring  himself  satisfied, 
allowed  the  Plea. 

(l)Mitf.239. 

(2)  Mitf.  185, 6.    See  Mr.  Beames^s  valuable  edition  of  the  Orders  in  Chancery, 
26,  7 ;  Prac.  Reg.  327. 

(3)  Stat  18  Eliz.  c.  7 ;  Searh  v.  ffUliam,  Hob.  288 ;  2  Hale,  288 :  Christian's 
Dissert  page  43. 

(4)  It  was  at  first  represented  otherwise  at  the  Bar. 
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WHITE  t;.  STEINWACKS. 

[1812,  April  30;  Mat  1.] 

Injunction  to  stay  Trial  on  Affidavit,  that  Plaintiff  cannot  safely  defend  the x Ac- 
tion without  discovery,  and  that  it  will  give  a  good  and  effectual  defence,  not 
discharged  upon  the  Answer  of  one  Defendant  only  (a). 

The  truth  of  Affidavit  to  stay  Trial,  that  the  discovery  will  be  material,  not  ques- 
tionable, nor  the  effect  of  the  discovery  considered,  unless  its  immateriality  is 
clear  on  the  face  of  the  Bill,  [p.  84.] 

Execution,  not  'PtIbI,  stayed,  where  the  Bill  and  Answer  form  a  Defence  in  Equi- 
ty, not  at  Law,  [pi  85.]  • 

The- Bill  prayed  an  Injanction  against  proceeding  at  Law  in  an 
action  brought  by  the  three  Defendants  residing  in  Russia,  in  respect 
of  a  moiety  of  the  net  proceeds  of  two  cargoes  of  hemp  and  flax,  con- 
signed to  the  Plaintiffs  in  London  on  joint  account,  for  the  balance 
admitted  upon  account  sales  rendered  by  the  Plaintifls. 

An  Order  to  stay  trial  had  been  obtained  on  Motion  supported  by 
affidavits  of  collusion  between  the  Defendants  and  the  Plaintiff's 
agent  at  Riga ;  and  stating,  that  without  a  discovery  from  the  De- 
fendants upon  oath  the  Plaintiffs  cannot  defend  the  actbn ;  and  that 
they  are  advised  and  believe,  that,  when  they  shall  obtain  a  full  and 
fair  discovery,  they  will  have  a  good  and  effectual  defence 
{*  84]  to  the  *  said  action  ;  or  it  will  appear,  that  the  Defendants 
ought  not  to  be  permitted  by  this  Court  to  proceed  in  the 
action. 

Daniel  Kleberg,  one  of  the  three  Defendants,  having  put  in  his 
answer,  a  Motion  was  made,  that  the  Order  for  an  Injunction  to  stay 
trial  may  be  discharged  :  the  Defendant  Klebeig  having  put  in  a  full 
answer ;  or  that  the  Plaintiffs  may  bring  the  money,  for  which  the 
action  was  brought,  into  Court,  or  give  security  for  the  payment,  in 
case  the  Defendants  shall  obtain  judgment. 

Mr.  Richards  and  Mr.  Phillimore,  in  support  of  the  Motion,  pro- 
posed to  read  the  affidavit  of  the  Defendant  Kleberg. 

Sir  Samuel  Romilfy^  for  the  Plaintiffs,  objected  to  reading  the  affi- 
davit; and  pressed  for  the  Costs:  the  Motion  being  against  the 
practice  repeatedly  settled. 

The  Lord  Chancellor  [Eldon]. — Where  there  is  only  one  De- 
fendant, I  take  the  practice  to  be  this.  The  Plaintiff  states  by  affi- 
davit, that  he  is  advised,  and  verily  believes,  he  cannot  safely  go  to 
trial  without  the  answer ;  and  proceeds  to  aver,  that  he  verily  be- 

r  ' 

(a)  The  Bill  or  affidavit  to  support  the  injunction  must  state  the  belief  of  the 

plaintiff,  that  the  answer  will  furnish  discovery  material  to  the  defence,  and  that 

the  plaintiff  has  not  the  means  of  obtaining  the  facts  without  such  discovery. 

Seymour  v.  Seymoiw,  4  Johns.  Ch.  409 ;  GeUton  v.  Hoyt,  1  Johns.  Ch.  543 ;  Basg 

V.  Bass,  4  Hen.  &  M.  478 ;  Duvals  v.  Boss,  2  Munf.  290. 

If  the  injunction  does  not  state  the  situation  of  the  suit  at  law,  no  injunction  to 

stay  proceedings  therein  can  be  granted.    Teller  v.  Van  Deusen,  3  Paige,  33 ;  see 

Melick  v.  Drake,  6  Paige,  470 ;  Dickey  v.  Craig,  5  Paige,  283 ;  Herman  v.  Wil- 

ifon,  8  Paige,  29;  Boker  v.  Curtis,  2  Edw.  111. 
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lieves  the  answer  will  produce  discovery  material  to  the  just  trial  of 
the  action  (1).  The  Court  never  examines,  how  far  that  affidavit 
is  well  founded,  except  to  this  extent ;  that,  if  the  Defendant  alleges, 
that  the  Plaintiff  has  by  his  Bill  stated  a  case,  which,  admitting  the 
whole  to  be  true,  would  not  introduce  evidence,  or  a  discovery,  that 
could  possibly  be  material  at  the  trial,  the  Injunction,  as  it  could  be 
of  no  use  to  the  Plaintiff,  would  not  be  granted  under 
such  circumstances.  On  *  the  other  hand,  if  the  Answer,  [*SS] 
supposing  it  to  admit  the  facts  alleged  by  the  Bill,  will 
produce  what  may  be  material,  the  Court  does  not  go  into  the  con- 
sideration, how  far  it  may  have  effect ;  as  the  Defendant  at  law  may 
have  a  great  deal  of  other  evidence  than  that,  of  which  the  Bill 
seeks  a  discovery ;  and  the  whole  must  be  taken  together :  in  other 
words  the  Court  trusts  the  affidavit  of  the  Plaintiff,  instead  of  try- 
ing itself  the  merits  at  law,  unless  it  appears  clearly  on  the  face  of 
the  Bill,  that  the  discovery  will  be  immaterial. 

That  being  clearly  the  practice,  where  there  is  only  one  Defend- 
ant, all  the  antecedent  practice  and  principle  require  the  same  rule, 
where  there  are  more  Defendants ;  as  I  cannot  deny  equal  credit  to 
the  Plaintiff's  affidavit,  that  the  discovery  by  the  Answers  of  the 
other  Defendants  will  be  material.  My  opinion  therefore,  not  only 
upon  principle,  but  also  upon  the  antecedent  practice,  is  that  these 
Plaintiffs  are  entiled  to  have  the  Answer  of  the  other  Defendants 
also.  If  this  Bill  was  framed  so  that,  taken  with  the  Answer,  the 
case  of  the  Defendant  would  form  a  defence  in  equity,  though  not 
at  law,  the  course  would  be  to  stay,  not  trial,  but  execution  (2)  ;  in 
order  that  if  he  could  not  have  the  benefit  of  a  set-off  at  law,  debt 
against  damages,  or  vice  versa,  he  may  in  equity,  by  applying  that 
principle  in  the  account :  but  it  occurs  to  me,  that  this  admitted 
balance  would  itself  be  varied  by  the  discovery ;  if  it  shall  be  made 
as  the  Plaintiff  swears  it  will  be  made  ;  and  the  consequence  is,  that, 
if  the  items,  composing  the  account,  can  be  varied  by  the  discovery, 
that  must  affect  the  verdict  to  be  obtained  at  law. 

The  Motion  was  refused  with  Costs. 

Ses,  diUe,  the  note  to  Jones  v. ,  8  V.  46,  and  the, note  to  Gcaiiek  v.  Pear- 
son, 15  V.  450. 

il)  .^hapUyard  v.  Seton,  ante,  vol.  xvL  223. 
2)  .Me,  GarUdi  v.  Pearson,  vol.  x.  450,  and  the  note,  452. 
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IRWIN  t;.  FARRER  (I). 

(In    the  Court  of  Excbequer.) 

^  [1812,  Mat  4.] 

Legacy  in  trust  to  be  laid  out  in  Stock :  the  dividends,  as  they  come  due,  to  A. 
for  life ;  and  afler  her  decease  to  pay  the  principal  according  to  her  appoint- 
ment by  Will  or  otherwise ;  wi^  power  to  her  to  purchase  with  it  an  annuity 
with  the  approbation  of  the  trustees,  but  not  to  sell  it 

A.  has  an  absolute  power  of  disposition ;  and  her  Bill  was  held  a  sufficient  indi- 
cation of  her  intention  to  take  the  whole ;  making  a  formal  appointment  or 
writing  unnecessary  (a). 

Mart  Smart  by  her  Will,  dated  the  26th  of  May,  ]810,.after 
several  legacies  bequeathed  as  follows:  ''Also  I  give  the  sum  of 
930L  to  be  paid  to  Messrs.  Farrer  and  Atkinson  upon  this  special 
trust  and  confidence  ;  that  they  will  place  the  said  930/.  on  Govern- 
ment Securities ;  and  pay  the  dividends  thereof  from  time  to  time, 
as  fhey  shall  become  due,  unto  my  niece  for  and  during  her  life,  and 
after  her  decease  to  pay  such  principal  money  to  such  person  or 
persons  or  for  such  yse  or  uses  as  she  shall  lawfully  direct  or  appoint 
by  Will  or  otherwise  to  receive  the  same,  but  my  mind  and  will  is, 
that,  if  she  shall  be  desirous  at  any  time  to  purchase  an  annuity  for 
her  life  with  the  said  sum  of  930/.  she  shall  be  at  liberty  so  to  do: 
provided  such  annuity  shall  be  purchased  and  secured  with  the  ap- 
probation of  the  said  Messrs.  Farrer  and  Atkinson ;  and  that  she 
shall  not  have  power  to  resell  such  annuity." 

After  the  death  of  the  testatrix  thp  sum  of  930/.  was  paid  by  her 
executors  to  Messrs.  Farrer  and  Atkinson ;  and  was  vested  by  them 
in  Exchequer  Bills. 

The  niece  of  the-  testatrix,  conceiving  herself  by  the  power  to 
appoint  by  Will,  or  otherwise,  entitled  to  the  absolute  in- 
[*  87]  terest  in  this  legacy,  applied  to  *  Messrs.  Farrer  and  Atkin- 
son for  payment ;  and  upon  their  declining  filed  the  Bill ; 
praying,  that  she  may  be  declared  entitled  to  have  the  legacy  of 
930/.  paid  to  her  for  her  own  use,  and  to  be  at  her  own  disposal. 

The  Defendants  Farrer  and  Atkinson  by  their  Answer,  admitting 
the  facts,  submitted  to  act,  as  the  Court  should  direct. 

The  Solicitor  General  [Sir  Vicary  Gibbs]  and  Mr.  Cooke,  for  the 
Plaintiff,  contended,  that  it  is  now  settled,  that  a  legacy  for  life,  with 
a  general  power  of  appointment  by  deed  or  Will,  not  limited  to  the 

{})  Ex  Rdatiow. 

(a)  When  the  wife  has  an  absolute  property  in  her  separate  estate,  see  ante 
note  [a)  Anderson  v.  Dawson,  15  V.  532 ;  2  Story,  £q.  Jur.  §  1394. 

And  generally  as  to  the  wife's  power  of  •disposition  over  her  separate  estate,  see 
ante,  note  (a)  Sjperling  v.  Bochfort,  8  V.  182 ;  note  (a)  Pyhua  v.  SmUky  1  V.  189 ; 
note  (a)  Jonea  v.  Harris,  9  V.  428 ;  note  (a)  IVhistkr  v.  Muman,  4  V.  129 ;  Sodt- 
eU  V.  ffVoy,  4  Bra  C.  C.  (Am.  ed.  1844,)  360 ;  2  Kent,  Com.  (5th  ed.)  170. 

VOL.  XIX.  4* 
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latter,  gives  the  absolute  interesi :  Thandinson  v.  Dighian  (1); 
Barford  v.  Street  (2) ;  and  other  cases,  there  referred  to ;  that 
under  this  power  to  appoint  by  Will,  or  otherwise,  any  instrument 
would  be  sufficient,  or  any  act,  showing  an  intention  to  take  the  ab- 
solute property  ;  that  the  demand  by  the  Bill  was  a. sufficient  indi- 
cation of  such  intention ;  and  a  formal  appointment  by  the  Plaintiff 
in  her  own  -favor  was  unnecessary. 

The  Court  declared  their  opinion,  that  under  this  Will  the  lega- 
tee had  an  absolute  power  of  disposition  over  the  whole  fund :  that 
the  demand  by  the  Bill  was  a  suficient  indication  of  her  intention 
to  take  the  whole  for  her  own  benefit ;  and  the  execution  of  a  for- 
mal appointment  in  writing  was  not  necessary. 

The  Decree  was  made  accordingly  ;  with  liberty  to  the  Defendants 
to  deduct  their  costs.     ,  

Where  the  first  taker  ander  a  will  has  the  power  of  spending  the  fund  be- 
qneathed  in  his  life-time,  though  the  testator  may  nave  expressed  an  intention  to 
dispose  of  what  the  first  taker  shaH  leave  unspent  at  his  death,  there  is,  obviously, 
no  ascertained  part  upon  which  a  trust  can  attach,  and  the  first  taker  has,  virtual- 
ly, the  whole  property  in,  and  dominion  over,  the  fund:  see,  anU^  note  2  to  Pigot 
V.  BuUockj  1  V.  479.  And  though  a  distinction  is  now  well  established,  between 
absolute  property  and  a  right  of  enjoyment,  expressly  given  ypr  l^e^  though 
coupled  with  a  power  of  appointment  by  tmll ;  yet,  where  the  mfi  is  made  ind^ 
mtdy^  with  a  superadded  power  to  dispose  of  tbe  same  by  will  or  dud^  the  prop- 
erty vests  absolutely :  see  note  3  to  BvM  v.  Vardy^  1  V.  270. 


HIGINBOTHAM  t;.  HOLME.  [*88] 

[1811,  July  31 ;  1812,  Mat  6.] 

Settlement  on  marriage  of  freehold  estates  of  inheritance,  Imd  leaseholds  for 
lives  and  years  by  a  man  not  indebted,  in  trade,  or  intending  it,  to  the  use  of 
himself  for  life,  unless  he  shall  embark  in  trade,  and  in  the  life  of  his  wife  be- 
come bankrupt,  and  from  his  decease  or  bankruptcy  to  secure  an  annuity  for 
his  wife ;  and  subject  thereto  for  his  heirs,  ex^utors,  &c.  on  his  afterwards 
engaging  in  trade,  and  becoming  bankrupt  void  as  against  his  creditors  (a). 

Limitation  of  a  wife's  property  until  the  bankruptcy  of  her  husband,  or  a  lease  de- 
terminable on  the  bauKruptcy  of  the  lessee,  p^d,  [p.  92.] 

Debt,  absolute  by  the  happening  of  the  contmgency  before  bankruptcy,  prov- 
able, [p.  93.} 

Bt  indentures  of  settlement,  previous  to  the  marriage  of  the 
PlaiotifTs,  the  PlaintiiT  WilUam  Mosley  Higinbotham  conveyed  to 
trustees  freehold  estates  of  inheritance  and  leasehold  estates  for  lives 
and  years,  to  hold  to  them,  their  heirs,  executors,  &c.  after  the 

(1)  1  P.  Will.  149 ;  SalL  239 ;  10  Mod.  31 ;  Com.  104 ;  2  £q.  Ca.  Ab;  309,  pi . 

la 

(2)  Afdt^  vol.  xvi.  135 :  see  the  note,  ii.  594. 
(a)  See  1  Madd.  Ch.  Pr.  276, 277. 
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marriage  to  the  use  of  the  Plaintiff,  the  husband,  for  life,  unless  he 
shall  hereafter  embark  in  tiny  trade  or  business  and  in  the  life-time 
of  his  said  intended  wife  shall  become  bankrupt,  and  from  and  after 
his  decease  or  his  being  declared  a  bankrupt,  which  shall  first  hap- 
pen, to  the  use,  that  the  Plaintiff  Sarah  Higinbotham,  in  case  she 
should  survive  her  husband,  and  Hannah  Higinbotham  should  be 
then  living,  should  receive  an  annuity  of.  150/.  during  the  several 
lives  of  Sarah  and  Hannah  Higinbotham ;  but  in  case  Hannah 
should  be  dead  at  the  decease  or  bankruptcy  of  the  Plaintiff,  or 
should  afterwards  die  in  the  life-time  of  Sarah,  then  from  and  after 
such  death  or  bankruptcy  of  the  Plaintiff  and  Hannah  Higinbotham, 
that  the  Plaintiff  Sarah  should  receive  an  annuity  of  200/.  for  her 
life,  payable  quarterly :  the  first  payment  to  be  made  on  the  first 
quarter  day  next  after  the  death  or  bankruptcy  of  William  Mosley 
Higinbotham :  the  respective  and  successive  annuities  to  be  in  bar 
and  satisfaction  of  dower,  and  other  share  and  claim,  which  the 
Plaintiff  Sarah  Higinbotham  would  or  might  have  had  out  of  the 
real  and  personal  estate  of  her  intended  husband  ;  and  in  case  the 
said  annuities  or  either  of  them  should  become  payable  during  the 
life  of  the  Plaintiff  Sarah,  the  same  to  be  paid  into  her  proper  hands, 
to  and  for  her  own  separate  use  and  benefit,  free  from  the  debts, 
control,  or  intermeddling,  of  her  said  husband ;  and  sub- 
[*  89]  ject  to  the  said  annuities,  from  *  and  after  his  decease  or 
bankruptcy  to  the  use  of  trustees  for  five  hundred  years 
as  to  the  freehold  estates  of  inheritance,  and  ninety-nine  years  as 
to  the  lease-hold  estates,  upon  trust  to  pay  the  arrears  of  the  an- 
nuities ;  and  subject  thereto,  to  the  use  of  the  Plaintiff,  William 
Mosley  Higinbotham,  his  heirs,  executors,  <Slc. 

The  Plaintiff,  the  husband,  was  not  at  the  time  of  his  marriage 
indebted,  or  engaged  in  trade ;  nor  had  he  at  that  time  any  intention 
of  that  sort;  having  been  educated  for  orders:  but  in  1802  he 
entered  into  trade  as  a  cotton  manufacturer ;  and  on  the  28th  of 
January  last  a  Commission  of  Bankruptcy  issued  against  him ;  Han- 
nah Higinbotham  being  still  living. 

The  Bill,  praying  a  declaration,  that  the  Plaintiff  Sarah  is  entitled 
to  the  annuity  of  150/.,  was  dismissed  at  the  Rolls;  from  which 
Decree  she  appealed. 

Sir  Samuel  Romitty  and  Mr.  BeUy  for  the  Appellant. — ^This  Bill 
raises  the  distinct  question,  whether  a  man,,  not  being  engaged  in 
trade,  and  subject  to  the  Bankrupt  Laws,  cannot  make  a  settlement, 
previous  to  his  marriage,  upon  his  wife  gnd  children,  not  to  be  de- 
vested by  engaging  in  trade  and  becoming  bankrupt.  The  authori- 
ties applicable  to  this  question,  are  Ex  parte  Hill,  Matthews  and 
Bennet  (1),  Lockyer  v.  Savage  (2),  Ex  parte  Murphey,  and  Es 
parte    meaghan  (3),    Ex  parte    Cooke    (4),    Domtnett  v.   Bed- 

(I)  1  Cooke's  Bank.  Law,  6th  ed.  by  Mr.  Roots,  238,  240 ;  8th  ed.  251,  a 
(2)2Str.947.  , 

(3)  1  Sch.  d&  Le  Froy,  44, 179. 

(4)  ^nte^  vol  viiL  353 ;  see  the  note,  356 ;  Ex  parte  Hodgwn^  po9t,  206. 
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ford  (1),  Goring  v.  Warner  (2),  and  the  opinion  expressed  by  Lord 
Kenyon  (3),  in  Staines  v.  Planch.  The  Cases  in  Ireland  were  those 
of  a  trader  on  his  marriage  giving  a  judgment  to  have  eflect 
only  in  the  event  of  his  becoming  bankrupt;  and  Lord  Redes- 
dale  was  much  struck  with  the  consequences,  if  a  trader,  hav- 
ing thus  given  a  judgment,  affecting  the  whole  of  his  property, 
should  be  allowed  to  carry  on  business,  appearing  still  as  the  visible 
owner. 

The  decisions  ha^e  gone  to  this  extent ;  that  $uch  a  settlement  of 
the  intended  wife's  estate  is  good ;  that  a  man  may  limit  his  estate, 
or  make  a  lease  Y4),  to  be  void  upon  bankruptcy ;  and  the  result  is, 
that,  as  a  general  proposition,  real  estate  may  be  given  defeasible  ^ 
upon  bankruptcy.  What  distinction  arises  from  the  circumstance, 
that  the  interest  moves  from  another  person,  not  from  the  individual, 
who  becomes  bankrupt?  The  principle  is,  not  that  such  a  provision 
is  inconsistent  with  the  nature  of  the  estate  taken,  but  that  there  is 
something  in  it  of  fraud,  that,  perhaps,  would  make  it  void  at  law  ; 
and  certainly  will  prevent  its  effect  in  this  Court.  Being  free  from 
objection  for  want  of  consideration  or  upon  actual  fraud,  it  can  be 
represented  as  a  fraud  upon  the  Bankrupt  Law  only  in  two  ways; 
either  by  the  bankrupt's  still  appearing  as  the  visible  owner ;  which 
does  not  apply  to  real  estate ;  or  by  considering  it  as  a  subtraction 
fiom  the  creditors  of  his  estate,  which  he  enjoys  and  possesses  for 
every  other  purpose.  These  objections  have  been  overcome  by  the 
decisions  upon  the  wife's  property ;  and  might  therefore  have  been 
obviated  by  a  sale  to  her  fether,  and  a  reconveyance  from  him.  The 
case  of  a  judgment  depends  upon  a  principle  not  applicable  to  real 
estate.  Lord  Kenyon's  opinion  was,  that  such  a  settle- 
ment of  a  *  specific  part  of  the  husband's  property,  or  a  [*  91] 
limitation  of  real  estate  to  him,  until  he  should  become 
bankrupt,  and  from  that  event  for  his  wife,  would  be  good. 

Mr.  fVyatt  for  the  Defendants. — ^The  Decree  is  fully  authorized 
by  the  principle,  upon  which  the  admitted  cases  have  turned,  that 
such  a  provision  is  a  fraud  upon  the  Bankrupt  Laws,  and  by  analogy 
to  the  Statute  of  King  James  (5).  The  condition  evidently  shows, 
that  trade  was  in  the  contemplation  of  the  parties ;  and  that  they 
considered  the  event  of  bankruptcy  as  at  least  possible.  The  dan- 
ger of  relaxing  the  strict  rule  against  these  attempts  to  control  the 
general  law  is  very  considerable. 

Sir  Samuel  Romilly,  in  reply. — ^These  cases  do  not  apply  to  a 
man  not  in  trade  at  the  time  of  making  the  settlement ;  nor  does 

(1)  Anttj  vol.  iii.  149 ;  6  Term  Rep.  684.    See  the  note,  ante,  iii.  150. 

(2)  2  Eq.  Ca.  Ab.  100 ;  7  Vin.  Ab.  85,  pi.  9. 

(3)  8  Term  Rep.  389. 

(4)  Roe  on  the  demise  of  HtmUr  v.  GaUiera,  2  Term  Rep.  133.  So  a  legac/ 
may  be  defeasible  on  bankruptcy.    De  MUrrt  v.  Twmar^  anlt^  vol.  v.  306. 

(5)  Stat  21  Jac.  I.  c.  19,  s.  11. 
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the  Statute  apply  to  real  or  leasehold  estate  ;  which  may  beloiig  to 
persons  who  are  not  the  visible  owners  (1). 

The  Lord  Chancellor  [Eloon]. — ^The  facts  upon  which  this 
Decree  has  been  pronounced  at  the  Rolls,  are,  that  the  husband 
of  the  petitioner  at  the  time  of  their  marriage  ^  was  not  indebted  ; 
and  had  no  formed  purpose  of  entering  into  trade ;  but,  having  been 
intended  for  the  Church,  he  changed  his  purpose ;  entered  into  trade ; 
and  became  a  bankrupt ;  and  the  question  is,  whether  a 
[*  92]  provision  of  this  sort  can  be  sustained  *  against  creditors 
by  charging  his  estafe,  as  against  their  right  under  the 
Commission,  with  this  annuity,  to  which  she  will  upon  his  death 
have  an  undoubted  title. 

With  a  strong  wish  to  relieve  the  petitioner  from  the  effect  of 
this  Decree,  I  have  endeavored  in  vain  to  apply  the  principle  of 
those  cases,  which  have  turned  upon  the  fact,  that  a  man,  not  in- 
debted, or  a  trader,  at  the  time,  made  a  settlement,  without  refer- 
ence to  debts  to  be  contracted  in  future,  and  to  the  future  event  of 
bankruptcy.  This  case  has  no  resemblance  to  those.  This  settle- 
ment looks  forward  to  a  change  of  intention,  to  the  purpose  of  be- 
coming a  trader ;  and  lookis  forward  expressly  to  the  possible  conse- 
quences of  that  purpose ;  and  so  looking  forward  to  such  a  change 
of  purpose,  and  to  such  consequences,  it  is  a  limitation,  by  the 
effect  of  which  the  estate  would  go  to  the  creditors  ;  that  change 
being  adopted  with  the  express  object  of  taking  the  case  out  of 
reach  of  the  Bankrupt  laws ;  and  as  to  the  consideration  from  the 
covenant  of  the  father,  which,  though  it  may  perhaps  prove  -  worth 
little  or  nothing,  is  to  be  regarded  as  a  consideration  with  reference 
to  all  the  provisions  of  the  settlement,  though  undoubtedly  an 
annuity  might  have  been  provided  by  the  settlement  for  the  wife  in 
all  events,  yet  it  is  not  competent  to  a  party,  giving  a  consideration  for 
a  contract,  that  is  a  direct  ifraud  upon  the  Bankrupt  Laws,  to  have 
the  benefit  of  it.  I  cannot  assimilate  this  to  the  case  of  the  wife's 
property  limited  until  the  bankruptcy  of  her  husband;  that  is, 
where  she  reserves  a  power  over  her  own  property ;  or  to 
[*  93]  tlie  case  of  a  lease  made  *  determinable  by  the  bankrupt- 
cy of  the  lessee :  that  is  a  reservation  by  the  owner  of  the 
property  of  a  power  over  it;  or  to  the  case  Ex  parte  fVinchester  (2), 
and  others,  where,  as  the  contingency  happened  previous  to  the 
bankruptcy,  the  debt  was  provable;  or  to  the  case  put  by  Lord' 
Kenyon,  and  observed  upon  by  Lord  Redesdale,  of  a  bond,  payable 
immediately,  given  by  a  trader  on  his  marriage  to  trustees  to  secure 
a  provision  for  his  wife  and  children.  Therefore,  having  struggled 
much  to  sustain  this  provision,  I  must  declare  my  opinion,  that  the 

(1)  It  seems  impossible  to  support  some  propositions  and  inferences  in  the  case 
o^Holroyd  v.  Gtryfine,2  Taunt  176,  with  reference  to  the  trading,  and  putting  the 
decision  against  the  proviso  upon  the  Statute  of  James  I.  as  apphcableto  standing 
timber. 

(2)  1  Atk.  116,  Rv  parte  Elder,  2  Madd.  282. 
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decision  of  the  Master  of  the  Rolls  is  right :  but  this  has  been  so 
reasonably  made  the  subject  of  an  Appeal,  that  they  may  take  the 
deposit  back  (1)  (a).  

That  a  eentingent  settlement  of  a  roan's  own  property,  in  contemplation  of  the 
possibility  that  he  may  subsequently  embark  in  trade,  will  be  considered  fraudu- 
lent and  inoperative,  as  against  his  creditors,  should  he  afterwards  become  sub- 
iect  to  the  bankrupt  laws,  see,  ante^  note  7  to  Kidney  v.  Cotusnuiker,  1  V.  436 : 
out,  88  to  the  obvious  distinction  between  such  a  case,  and  an  -amreement  before 
marriage,  by  a  woman  about  to  become  the  wife  of  a  trader,  to  allow  her  husband 
the  use  of  her  fortune,  so  long  as  he  shall  continue  solvent,  with  a  stipulation  that, 
in  case  of  his  bankruptcy,  her  fortune  shall  return  into  her  own  disposal,  see  the 
note  to  Ex  parte  Cooke,  8  V.  353 :  and  where,  as  in  the  principal  case,  a  settle- 
ment is  made,  which  is  declared  to  be  intended  to  take  effect  upon  the  bank- 
ruptcy or  death  of  the  settlor,  there,  although  the  settlement  may  be  void  as  to  the 
first  alternative,  it  may  be  good  as  to  the  other ;  it  does  not  necessarily  follow, 
that  the  fraudulent  intention  on  the  part  of  the  settlor,  evinced  by  one  of  the*  pro- 
visions of  the  instrument,  shall  vitiate  the  whole,  so  as  to  deprive  innocent  par- 
ties of  the  benefit  of  the  otlier  provision,  which,  if  it  had  stood  alone,  would  have 
been  unimpeachable:  Ex  parte  Mtaghan^  1  Sch.  &  Led  181  ;  Ex  parte  Oxley^  1 
Ball.  d&  Beat  257. 


VERE,  Ex  parte  (2). 
[1812,  A.D0nBT  4.] 

Proviso  in  a  deed  of  composition,  that  in  caseofdefiiult  of  payment,  or  if  a  Com- 
mission of  Bankruptcy  should  issue,  the  covenants  to  accept  the  composition 
should  be  void,  and  the  creditors  be  paid,  or  ph>ve,  their  whole  debts,  deducting 
only  what  had  been  received. 

Upon  bankruptcy  after  breach  and  a  subsequent  part  payment,  the  creditors  were 
held  entitled  to  prove  the  whole  residue  of  their  debts,  according  to  the  proviso, 
retaining  what  ihey  had  received. 

The  Petition  stated,  that  Thomas  Palmer  entered  into  a  compo- 
sition with  his  creditors  by  deed,  dated  the  1st  of  January,  1811 ; 
which,  reciting  an  agreement  to  take  a  composition  of  lOs.  in  the 
pound  in  full  satisfaction  of  their  respective  debts,  to  be  paid  and 
received  in  the  manner,  and  by  the  several  instalments,  after  men- 
tioned, witnessed,  that  in  pursuance  of  the  said  propos- 
al and  agreements,  and  in  consideration  of  the  *  coven-  [*  94] 
ants  thereinafter  contained  on  the  part  of  Palmer,  the 
said  several  creditors  covenanted,  that  they  would  accept  \0s.  on 
their  respective  debts  by  way  of  composition  and  in  full  satisfaction 
and  discharge  thereof:  the  payment  of  such  composition  to  be  se- 
cured by  the  several  instalments  and  in  manner  after  mentioned ; 
and  the  creditors  covenanted  with  Palmer,  that  upon  receiving  his 

(1 )  See  Ex  parte  Fere,  the  next  case,  and  the  note,  99. 

(a)  No  costs  arc  given  on  an  appeal,  if  the  decision  of  the  inferior  Court  be  re- 
versed ;  and  when  ue  Court  thinLi  there  was  good  ground  for  an  appeal,  it  will 
order  the  deposit  to  be  returned.    2  Madd.  Ch.  Pr.  565. 

(2)  1  Rose,  281. 
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promissory  notes  for  the  first  instalment  of  58.  and  the  second  in- 
stalment of  25.  6d.  and  his  promissory  notes,  indorsed  by  Thomas 
Morris  for  the  last  instalment  of  2s.  6d.  payable  at  the  time  and  in 
manner  after  expressed,  the  said  several  creditors,  parties  thereto, 
should  and  would,  when  and  so  soon  as  such  several  promissory 
notes  should  be  paid  and  discharged,  upon  the  request  and  at  the 
cost  of  Palmer,  acquit,  release  and  discharge,  him,  his  heirs,  &c.  of 
and  from  all  and  singular  the  debts  then  due  from  him  to  them  res- 
pectively, and  from  all  actions,  &c.  in  respect  thereof;  and  that  ho 
mighi  plead  the  said  indenture  in  bar  to  any  action,  &c. ;  and 
Palmer  covenanted,  that  he  would  on  or  before  the  lOth  of  February 
next  deliver  to  each  of  the  creditors  the  promissory  notes  before  men- 
tioned, payable  at  the  terms  therein  mentioned :  viz.  55.  in  the 
pound  on  the  amount  of  their  respective  debts  six  months  after  the 
date  of  the  deed,  25.  6d.  nine  months,  and  25.  6d.  fifteen  months 
after ;  and  would  within  the  time  before  mentioned  procure  the  said 
several  promissory  notes,  so  to  be  given  as  aforesaid  for  the  last  in- 
stalment, to  be  indorsed  by  Morris  ;  and  in  order  to  make  provision 
for  payment  of  such,  notes  he  farther  covenanted,  that  he  would 
from  time  to  time,  until  each  instalment  should  be  paid,  on  the  Ist 
of  every  month,  or  oftener  if  required,  deliver  to  the  persons  therein 
named  an  account  of  all  money  received  by  him,  and  of  all  the 
transactions  in  his  business,  upon  oath,  if  required,  and  permit  them 
to  inspect  his  books,  until  the  said  several  instalments  should  be  fully 

paid. 
[•95]  *The  deed  contained  a  proviso,  that  in  case  default 

should  be  made  by  Palmer  in  payment  of  any  of  the  prom- 
issory notes  so  to  be  given  to  his  said  several  creditors,  parties  thereto, 
for  the  said  composition,  or  if  any  Commission  of*  Bankrupt  should 
be  issued  against  him,  before  the  whole  of  the  said  composition 
should  be  fully  paid  and  satisfied  to  his  said  creditors,  or  in  case 
default  should  be  made  in  performance  of  all  or  any  of  the  coven- 
ants and  agreem^nt»  therein  before  contained  on  the  part  of  Palmer 
to  be  observed  and  performed,  then  and  in  any  or  either  of  the  said 
cases  the  covenants  therein  before  contained  on  the  part  of  the  said 
creditors,  whose  promissory  note  or  notes  should  be  unpaid,  or  whose 
whole  composition  should  not  have  been  paid  at  the  time  of  issuing 
any  Commission  of  Bankrupt  against  him,  or  of  such  defieiult  being 
made,  as  the  case  might  be,  to  accept  said  composition  of  105. 
should  be  null  and  void  ;  and  the  said  several  creditors  should  and 
might  from  thenceforth  claim  and  be  entitled  to  have  and  be  paid 
by  Palmer,  and  to  prove  under  any  Commission  of  Bankrupt  to  be 
awarded  against*  him  the  whole  and  full  amount  of  the  debts  then 
due  to  them  by  Palmer,  deducting  thereout  such  sum  and  sums  (if 
any)  as  they  might  re^ctively  thenceforth  receive  on  account 
thereof ;  and  that  without  prejudice  to  their  respective  claims  on 
Morris  in  any  event  for  the  amount  of  the  last  instalment,  to  be 
guaranteed  by  his  indorsement. 

The  notes  were  not  delivered  on  the  10th  of  February,  according 
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to  the  covenant ;  Morris  refusing  his  indorsement ;  but  offering  to 
advance  immediately  the  third  instalment,  being  allowed  discount. 
That  offer  was  accepted  ;  and  the  amount  of  the  third  instalment 
was  accordingly  paid  to  most  of  the  creditors ;  and  Palmer's  notes 
being  at  the  same  time,  in  March,  given  for  the  first  and 

*  second  instalments,  the  first  instalment  was  duly  paid  to  [*  96] 
all  or  most  of  the  creditors :  but  shortly  before  the  second 
became  due,  viz.  the  6th  of  Octoberj  Palmer  proposed  to  pay  half 
the  amount  of  the  notes  for  that  instalment ;  and  to  give  fresh  notes 
payable  within  three  months  with  interest ;  which  proposal  was  ac- 
cepted by  several  creditors ;  and  fresh  notes  were  given  accordingly : 
some  of  the  creditors,  who  would  not  grant  that  indulgence,  receiv- 
ing the  whole  composition.  The  notes  last  given  being  dishonored, 
a  Commission  of  Bankruptcy  issued  against  Palmer  on  the  31st  of 
January,  1812.  The  Commissioners  refused  to  admit  the  creditors, 
who  were  parties  to  the  composition,  to  prove  the  respective  bal- 
ances of  their  original  debts ;  conceiving  that  they  were  entitled  to 
prove  only  the  balance  of  the  composition  remaining  due,  unless 
they  would  refund  and  bring  into  hotchpot  for  the  benefit  of  the 
subsequent  creditors  the  sums  received  under  the  composition. 

The  petition  prayed,  that  the  petitioners,  some  of  whom  had  re- 
ceived 8s,  9d.  some  Is.  6d.  and  others  6t.  4d.  in  the  pound  under 
the  composition,  may  be  at  liberty  to  prove  the  residue  of  their  res- 
pective debts  ;  and  that  the  certificate  may  be  stayed. 

Mr.  Hart  and  Mr.  Cookey  in  support  of  the  petition. — ^This  deed 
has  a  positive  provision^  the  effect  of  which  is,  that  unless  all  the  in- 
stalments should  be  paid,  the  original  debts  continue  subsisting,  di- 
minished only  by  the  amount,  that  has  been  actually  received. 
The  right  of  the  creditors  can  be  affected  only  according  to  the 
contract,  to  be  collected  from  the  terms  of  the  deed  ;  which  is  not 
an  act  of  bankruptcy ;  not  assigning  the  effects ;  but  a 

*  perfectly  legal  and  fair  stipulation  by  covenant,  that  the  [*  97] 
creditors,  taking  less  than  their  debts,  shall  be  paid  in  a 

certain  time  and  manner ;  or  in  default  of  payment  according  to 
that  stipulation  shall  be  remitted  to  their  original  right.  The  fact, 
that  the  debt  has  been  in  part  discharged,  is  no  objection. 

Sir  Samuel  Romilly  Imd  Mr.  Montaguey  for  the  assignees. — This 
deed,  by  which  a  debt  is  created  either  subsequent  to  the  bankrupt- 
cy, or  at  the  very  moment,  is  a  fraud  upon  the  Bankrupt  Law.  The 
very  case  is  put  by  Lord  Redesdale  in  Ex  parte  Murphy  (1).  These 
creditors  could  not  as  against  the  other  class  make  this  stipulation, 
that  their  debts,  thus  satisfied  by  the  debtor,  shall  immediately  upon 
the  bankruptcy  revive  against  his  creditors ;  and,  while  he  is  per- 
mitted to  appear  to  the  world,  as  if  the  debts  were  extinguished,  re- 
serving the  liberty  to  enter,  inspect  his  accounts,  and  see  what  prop- 
erty of  new  creditors  is  coming  in  from  day  to  day.  The  effect  of 
these  compositions  in  mischievous.     They  are  in  truth  private  bank- 

(1)  1  Sch.  &  Le  Froy,  44. 
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ruptcies,  without  the  advantages  attending  a  Commission  under  the 
general  law  ;  and  paying  the  old  creditors  with  the  property  of  the 
new.  The  claim  und^r  these  circumstances  upon  the  event  of  bank- 
ruptcy to  abandon  the  composition,  retaining  what  had  been  received 
under  it,  and  to  prove  the  whole  remaining  debt,  appeared  to  the 
Commissioners  not  consistent  with  the  strict  law,  much  less  with  any 

principle  of  equity. 
[*  98]         .  *  The  Lord  Chancellor  [Eldon]. — ^These  creditors  at 

the  time  they  joined  in  this  composition  had  a  right  to  make 
and  enforce  their  demands  ;  and  it  was  competent  to  them  to  enter 
into  any  contract  with  their  debtor  to  take  payment,. or  any  thing 
short  of  it,  in  discharge  or  satisfaction  of  their  demands  at  any  periods, 
and  under  any  circumstances,  not  fraudulent  against  third  persons. 
The  effect  of  the  deed  is,  that  they  are  willing  to  take  in  the  manner 
stipulated  IO5.  in  the  pound  in  discharge  of  their  respective  debts : 
but  with  a  view  to  see,  whether  that  object  of  discharge  has  been 
obtained,  it  is  necesary  to  inquire,  whether  the  whole  composition 
has  been  paid,  or  the  different  parts  of  it,  in  the  mode  and  manner, 
in  which  according  to  the  true  intent  of  the  deed  it  will  operate  sat- 
isfaction. The  agreement  is  to  accept  10^.  in  the  pound  in  discharge 
and  satisfaction  :  but  they  do  not  give  a  release  by  the  instrument : 
on  the  contrary  their  express  stipulation  is,  that  they  will  on  receiving 
the  notes  and  on  payment  of  them  acquit,  release  and  discharge 
Palmer  from  all  the  debts  then  due  from  him  to  them  respectively. 
The  consequence  is,  that  if  this  deed  had  not  said  one  word  about 
bankruptcy,  and  there  had  been  a  failure  in  payment  according  to 
the  terms,  they  had  never  stipulated  to  give  him  any  release  or  ac- 
quittance ;  and  the  indenture  could  not  have  been  pleaded  to  an  Ac- 
tion, unless  its  tei-ms  were  observed. 

I  agree  to  the  doctrine  of  the  cases  referred  to  H)  ;  which  do  not 
apply.  This  was  void  without  relation  to  the  banlcruptcy.  The  in- 
stant default  was  made  in  giving  notes  to  some  of  the  creditors  or 
in  the  payment  of  them,  the  composition  became  void.     There  is  no 

question  therefore  except  whether  they  are  entitled  to 
[*  99]       *  prove  what  remains  in  law  due  to  them ;  or  whether 

they  can  be  called  upon  to  refund  ;  which  is  the  only  point 
of  difficulty  in  the  case  ;  and  it  is  new.  My  opinion  is,  that  they 
are  entitled  to  retain  what  they  have  received,  and  prove  what  re- 
mains due :  as  it  is  according  to  the  agreement,  without  reference  to 
bankruptcy,  that  they  shall  be  paid  the  full  amount  of  their  debts, 
deducting  only  what  had  been  received  }  and  according  to  the  true 
meaning  the  creditors,  as  far  as  they  have  received,  must  be  consid- 
ered as  paid  cither  according  to  the  deed,  or  not :  if  they  are  paid 
according  to  the  deed,  then  by  the  deed  they  may  retain  :  if  they 
are  not  to  be  taken  as  paid  according  to  the  deed,  then,  unless  it  can 
be  over-reached  by  an  act  of  bankruptcy,  it  is  a  part  payment  of  the 

(1)  See  IBginhotham  v.  Holmt,  anUj  88,  and  the  references. 
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debt.     I  incline  strongly  to  think,  that  these  partial  payments  never 
can  be  got  back  into  the  general  fund. 

The  Order  directed,  that  the  Petitioners  shall  be  admitted  to  proVe 
the  whole  of  the  remainder  of  their  respective  debts,  ^nd  to  assent 
to,  or  dissent  from,  the  Certificate,  &c.  (1). 

1.  This  case  is  likewise  reported  in  1  Rose,  281. 

2.  See,  ante,  the  note  to  ExparU  lyOlivierOj  8  V.  84. 

(1)  It  is  necessary  to  attend  to  the  particular  ground  of  tlie  Lord  Chancellor's 
decision  in  this  case ;  that  the  proviso  m  the  deed,  avoiding  the  composition,  took 
effect  by  the  failure  in  giving  or  paying  the  promissory  notes,  not  by  the 
bankruptcy,  which  ensued :  a  distinction,  *  that  seems  to  have  escaped    [*  100] 
the  accurate  observation  of  Mr.  Christian  (2  Chr.  Bank.  Law,  553). 

Had  the  bankruptcy  been  the  event,  on  which  the  composition  depended,  as  it 
appeared  to  the  Commissioners,  the  decision  must  have  followed  those  authorities 
in  which  a  prospective  disposition  in  the  event  of  bankruptcy  of  the  bankrupt's 
property,  different  from  that  ordained  by  the  Bankrupt  Law,  has  been  held  void,  as 
a  fniud  upon  that  Law.  In  the  last  instance,  the  preceding  case  of  Higihboiham 
V.  Hotmty  bankruptcy  was  contemplated,  certainly  not  as  a  probable  event :  yet  a 
provision  on  marriage,  being  expressly  limited  on  the  event  of  bankruptcy,  was 
not  allowed  to  prevail.  This  deed  of  composition  with  a  man  in  the  crisis  of  bank- 
ruptcy, deferred  for  a  short  time  only  by  that  measure,  gives  expressly  on  that  . 
event  a  great  and  exclusive  advantage  to  one  class  of  creditors.  In  Ex  parte  Ben- 
fiH  (2  Atk.  527),  the  only  previous  case  upon  a  composition,  and  not  an  express 
provision  for  bankruptcy,  the  Order  roust  be  understood  as  permitting  the  creditor 
to  prove  the  residue  only  of  his  original  debt,  deducting  the  payments  he  had  re- 
ceived :  not,  as  tlie  Report  represents,  to  prove  the  whole  debt,  retaining  those  pay- 
ments. The  authority  of  that  case  also,  considering  the  creditor  as  remitted  to 
the  original  debt  by  the  default  subsequent  to  the  bankruptcy.  Lord  Hardwicke 
putting  it  upon  that,  and  admitting^  the  previous  default  to  have  been  waived, 
seems  much  shaken  in  Ex  parte  Peele  (1  Rose,  435);  where,  with  the  stronger 
fact  of  an  express  proviso,  that,  in  case  the  composition  should  not  be  duly  and 
regularly  paid  by  the  instalments,  &,c.  the  release  should  be  utterly  null  and  void, 
to  the  end  that  the  creditors  might  proceed  to  recover  the  whole  of  their  debts,  as 
if  the  deed  had  never  been  made,  the  Lord  Chancellor  held  the  creditor  to  the 
composition ;  as  there  was  no  default  at  the  bankruptcy.  The  question  therefore 
in  these  cases,  before  the  StaL  6  Geo.  IV.  c.  16,  depended  on  the  fact  of  default  If 
default  had  occurred,  the  original  debt,  or  so  much  as  had  not  been  received,  re- 
vived, even  without  express  stipulation :  as  the  deed,  the  terms  not  being  perform- 
ed, could  not  be  pleaded  to  an  Action;  and  upon  a  subsemunt  bankruptcy  that  was 
the  debt  to  be  proved :  but  upon  bankruptcy  without  aefault  the  debt  was  only 
what  remained  due  under  the  composition ;  as  even  an  express  stipulation,  that  the 
original  debt  should  revive  upon  the  event  of  bankruptcy,  would  be  void.  The 
effect  of  the  Stat  6  Geo.  IV.  seems,  and  has  been  held  by  Commissioners,  to  be, 
that  the  composition  creditor  may  consider  the  original  debt,  or  so  much  as  re- 
mains unsatisfied  at  the  bankruptcy,  as  a  contingent  debt,  capable  of  being  proved 
upon  the  event  of  default  aAer  the  bankruptcy.  A  creditor,  not  having  received 
the  composition,  nor  having  a  distinct  fund,  separated  from  the  bankrupt's  proper- 
ty, applicable  to  it,  can  only  come  in  as  the  other  creditors  at  the  date  of  the  bank- 
ruptcy ;  not  receiving  what  is  due  under  the  composition,  and  proving  the 
residue :  antey  Ex  parte  D^Oltviera,  *  vol.  viii.  84 ;  see  Ex  parte  Richard-  [*  101] 
son,  xiv.  184 ;  Mackenzie  v.  Mackenzie,  xvi.  372. 

The  claim  of  compositions  to  favor  may  be  reasonably  questioned.  The  effect, 
if  not  the  object,  frequently  is,  instead  of  that  open  disclosure,  just  distribution, 
and  full  discharge,  provided  by  the  bankrupt  law,  to  send  an  insolvent  again  into 
the  world,  oppressed  by  debt,  with  no  other  means  of  payment  than  property  to  be 
acquired  by  obtaining  fresh  credit  The  natural  and  usual  consequence  is  bank- 
ruptcy at  no  distant  period,  demonstrating  the  inefficacy  of  the  composition:  when 
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Real  estate  converted  into  personal  out  and  out  under  a  trust  to  sell,  ibr  the  pay- 
ment of  debts,  and  to  pay  the  residue  to  the  grantor,  his  executors,  &c. ;  and 
falling,  tims  impressed  with  the  character  of  money,  to  one,  who  died  an  infant, 
incompetent  therefore  to  elect  to  have  it  reconverted,  passed  to  his  administra- 
trix. 

Money  charged  on  land,  by  articles  on  marriage  to  be  laid  out  on  government  se^ 
curity  or  freehold  estate  in  a  particular  situation,  with  consent  of  the  wife  to  be 
settled  upon  trust  for  her  separate  use  for  life ;  and  after  her  death  to  be  con- 
veyed or  assigned  to  her  husband,  his'  heirs,  or  executors ;  if  she  survive,  for 
the  issue,  if  more  than  one,  subject  to  her  appointment  by  Deed  or  Will, 
equally,  at  twenty-one,  tlieir  heirs,  if  land,  their  executors,  if  money ;  if  no  is- 
sue, subject  to  her  appointment,  and  in  default  to  his,  or  her,  next  of  kin,  their 
heirs  or  executors.  After  the  husband's  death,  having  disposed  of  his  personal 
estate  by  Will,  this  property  held  personal ;  to  the  interest  of  which  his  widow 
was  entitled  for  life,  with  power  of  appointment  by  implication  in  the  event  of 
an  only  child  dead  under  age,  and  intestate ;  and  liberty  to  apply  (a). 

A  very  slight  declaration  by  a  competent  proprietor  of  money,  directed  to  be  laid 
out  in  land,  will  take  from  it  the  character,  so  impressed  on  it  by  the  instrument, 
[p.  108.] 

Bt  Indentures,  dated  the  24  th  of  December,  1782,  reciting  the 
settlement,  dated  the  5th  of  February  last,  upon  the  marriage  of 
Charles  and  Catherine  Van,  for  securing  a  jointure,  portions  and 
maintenance,  and  that  Thomas,  the  son  of  Charles  Van,  had  charged 
several  estates  in  the  county  of  Monmouth  with  several  annuities 
and  judgments,  and  was  also  indebted  by  specialty  and  simple-con- 
tract to  a  considerable  amount,  it  was  declared  that  for  making  a 
provision  for  payment  of  the  debts  of  Thomas  Van,  and  in  con- 
sideration of  lOs.  he  conveyed  to  Edward  Barnett  and  his  heirs 
several  estates,  to  the  use  of  him  and  his  heirs,  upon  the  trusts,  in- 
tents and  purposes,  and  subject  to  the  powers,  provisoes,  &c.,  after 
expressed  :  namely,  upon  trust  as  soon  as  conveniently  may  be  to 
sell  tind  dispose  of  the  aforesaid  manors,  &c.,  and  the  in- 
[*  103]  *  heritance  thereof,  in  fee-simple,  either  entirely  or  in  par- 
cels, by  public  auction  or  private  contract,  for  the  best  price, 
&c. ;  1st,  to  reimburse  to  Barnett  the  balance  of  the  account  that  day 
settled,  the  expenses  of  the  trust,  and  such  other  sums,  as  he  shall 
advance,  not  exceeding  300/.  a-year,  for  the  maintenance  of  Thomas 
Van ;  next  to  pay  all  sums  of  money  due  by  Van  according  to  legal 
priority  ;  and  to  pay  all  such  residue  and  surplus  as  shall  remain  after 
answering  the  expenses  aforesaid  to  Van,  his  executors,  administra- 

the  new  creditors,  whose  property  has  been  applied  towards  its  discharge,  for  the 
first  tim^  perhaps  hear  of  claims,  subverting,  ir  they  can  prevail  to  the  extent  lately 
attempted,  the  whole  design  of  the  bankrupt  law  to  do  equal  justice  to  the  creditors 
and  relieve  the  debtor. 

See  Mr.  Christian's  Observations  utjon  deeds  of  Trust :  2  Christ  Bank.  Law, 
150. 

(a)  As  to  the  doctrine  of  Equitable  Conversion,  see  arde,  note  (a)  Whddate  v. 
Pariridgt^  5  V.  397 ;  note  (a)  Rasfdagh  v.  Matter,  1  V.  201 ;  notes  (a)  and  {h) 
^o/ibT  v.i9enne,  2  V.  170. 
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tors,  or  assigns ;  and  that  in  the  mean  time,  until  the  inheritance  shall 
be  sold,  Barnett,  bis  executors,  &c.,  shall  stand  possessed  of  the  rents 
and  profits  upon  the  trusts  after  expressed :  namely,  to  pay  the  joint- 
ure, maintenance  and  portions  under  the  settlement  of  February  last, 
annuities  charged  by  Van,  and  to  keep  down  the  interest  of  debts, 
and  after  all  such  payments  to  reimburse  himself  all  expenses  in  exe- 
cution of  the  trust ;  and  to  stand  possessed  of  the^  moneys,  which 
shall  remain  after  answering  t&e  purposes  aforesaid,  upon  the  trusts, 
&c.,  expressed  concerning  the*money  to  arise  by  the  sale.  Van  ir- 
revocably appointed  Barnett,  his  executors,  &c.,  his  attorneys  to  con- 
tract with  annuitants  for  redemption,  and  compromise  debts,  <&c, ; 
and  the  deed  contained  the  usual  clauses  for  indemnity  ;  that  Van 
was  seised  in  fee,  and  for  farther  assurance. 

By  indentures,  dated  the  10th  of  October,  1787,  previous  to  the 
marriage  of  Thomas  Van  and  Lucy  Wewitzer,  reciting,  that  it  was 
proposed  to  lay  out  in  trustees'  names  in  the  funds  or  otherwise,  as 
Lucy  Wewitzer  should  appoint,  the  sum  of  10,000/.  upon  the  trusts 
after  mentioned,  Thomas  Van  in*order  to  make  some  provision  for 
the  said  Lucy  Wewitzer  as  well  during  the  coverture  with  him,  as 
upon  her  surviving  him,  and  the  issue  of  the  marriage,  if  any,  coven- 
anted, that  he,  his  heirs,  executors,  &c.,  shall  or  will  with- 
in one  month  *  after  the  marriage,  or  as  soon  after  as  [*  104] 
he  shall  be  able,  pay  to  John  Palmer  and  Richard  Jacobs 
or  the  survivors,  his  executors,  &c.,  the  said  sum  of  10,000/. ;  or  shall 
and  will  procure  to  be  granted,  conveyed  or  transferred  to  Palmer  and 
Jacobs,  or. such  other  person  as  she  shall  name.  &c.,  so  much  or  so 
many  of  the  lands  of  Van  situate  in  the  county  of  Monmouth,  and 
now  vested  in  Edward  Barnett  in  trust  to  sell,  as  shall  be  adequate 
to  the  said  sum  of  10,000/.;  in  tru^t  to  sell  and  dispose  of  such 
lands  ;  and  to  stand  possessed  of  the  purchase-money  arising  and  to 
be  received  by  a  sale  or  sales  of  such  lands* upon  the  trusts,  &c., 
after  mentioned:  namely,  upon  trust  with  the  consent  of  Lucy 
Wewitzer  notwithstanding  her  coverture  with  Van  to  lay  out  of  the 
whole  of  such  moneys  in  Government  or  other  Securities  in  their 
names,  &c.,  or  in  the  purchase  of  freehold  premises  in  some  coun- 
ty near  or  adjoining  to  the  cijty  of  Bristol,  to  be  thereon  granted  and 
conveyed  to  Palmer  and  Jacobs,  &c.,  and  .their  heirs  upon  the  trusts 
in  such  conveyance  to  be  declared ;  and  to  pay  and  apply  tlie  inter- 
est, dividends  or  produce  of  such  moneys  or  the  rents  and  profits  of 
such  lands  and  premises  into  the  proper  hands  of  Lucy  Wewitzer ; 
whoso  receipt  alone  notwithstanding  such  coverture  was  to  be  good 
to  all  intents  ;  or  to  permit  her  to  take  the  same  for  her  sole  use  and 
benefit,  in  which  case  also  her  receipt  alone,  whether  under  such 
coverture,  a  widow,  or  under  coverture  with  any  after-taken  husband, 
should  Thomas  Van  depart  this  life  leaving  her  surviving  him,  to  be 
a  good  and  sufficient  discharge  thereof,  for  and  during  the  term  of 
her  natural  life ;  and  from  and  immediately  after  the  death  of  the 
said  Lucy  Wewitzer,  the  said  Thomas  Van  being  then  living,  upon 
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trust  for  Thomas  Van,  his  heirs  and  assigns,  or  executors,,  adminis- 
trators and  assigns;  and  to  be  conveyed  or  assigned  to  the 
[*  105]  said  Thomas  Van  accordingly:  "^^but  in  case  the  said 
Thomas  Van  shall  depart  this  life  in  the  life- time  of  the 
said  intended  wife,  and  there  shall  be  issue  of  the  said  intended  mar- 
riage then  living,  or  Lucy  Wewitzer  shall  be  then  encient  with  child, 
which  shall  be  afterwards  born  alive,  then  from  and  immediately  after 
the  decease  of  the  said  Lucy  Wewitzer,  the  said  Thomas  Van  being 
then  dead,  as  aforesaid,  upon-  farther  tril^t  to  and  for  the  issue  of  such 
intended  marriage,  if  there  shall  be  more  than  one  child,  in  such  pro- 
portions, manner,  and  form,  as  Lucy  Wewitzer  shall  or  may,  notwith- 
standing any  coverture  she  may  be  under,  by  any  deed  or  deeds,  or  in- 
strument in  writing  or  by  her  last  Will  and  Testament  legally  executed 
and  attested,  grant,  liqiit,  direct  or  appoint,  give  or  devise,  at  their  res- 
pective ages  of  twenty-one  years,  with  survivorship ;  and  the  interest, 
dividends  or  produce  of  such  proportions  to  be  applied  in  the  meantime 
for  the  maintenance  of  such  children  respectively ;  and  if  only  one  such 
child,  then  upon  trust  for  such  only  child,  her  or  his  heirs  or  assigns,  or 
executors,  administrators,  or  assigns,  at  his,  her,  or  their  ages  or  age  of 
twenty-one  years,  and  with  a  similar  interest,  &c.  for  maintenance :  but 
in  case  there  shall  be  is^ue  of  the  said  intended  marriage  by  the  said 
Thomas  Van  living  at  the  time  of  the  death  of  the  said  Lucy  Wewitzer 
more  than  one,  the  said  Thomas  Van  being  then  dead,  and  the  said 
Lucy  Wewitzer  shall  have  made  default  either  by  deed  or  will  of  pro- 
portioning such  trust  moneys  or  estate  unto  and  amongst  such  children, 
then  upon  trust  for  such  children  share  and  share  alike,  and  ^  tenants 
in  common,  and  not  as  joint  tenants,  their  heirs  and  assigns,  if  such  trust 
estate  shall  be  lands,  or  executors,  administrators,  or  assigns,  in  case  the 
same  be  moneys,  at  their  respective  ages  of  twenty-one 
[*  106]  '^  years  ;  and  the  produce  of  the  said  moneys  or  lands  to  be 
applied  in  the  mean  time  as  before-mentioned  in  respect 
thereto :  and  in  the  case  the  said  Thomas  Van  shall  die  in  the  life-time 
of  the  said  Lucy  Wewitzer,  and  there  shall  be  no  issue  of  the  intended 
marriage  then  living,  or  which  may  afterwards  be  born  alive,  then 
upon  trust  and  to  and  for  such  ends,  intents,  and  purposes,  as  Lucy 
Wewitzer  shall  or  may  by  any  deed  or  deeds,  or  instrument  or 
writing  to  take  place  at  her  death  only,  or  by  her  last  Will  and  Tes- 
tament, notwithstanding  any  coverture  she  may  be  under,  grant,  limit, 
direct,  or  appoint,  give  or  devise,  such  trust  moneys  or  estates  or 
any  part  thereof ;  and  for  want  or  in  default  of  any  such  grant, 
&c.,  to  the  next  of  kin  of  the  said  Lucy  Wewitzer  share  and  share 
alike  as  tenants  in  common  and  not  as  joint  tenants,  in  case  the  same 
be  lands,  their  heirs  and  assigns,  or  otherwise  their  executors  and  ad- 
ministrators for  ever,  subject  nevertheless  to  any  testamentary  or  oth- 
er disposition  of  Thomas  Van  in  his  life-time  as  to  such  trust 
moneys  or  estates,  to  take  place  only  at  and  on  the  death  or  decease 
of  the  said  Lucy  Wewitzer  without  issue  her  surviving,  and  in  de- 
fault only  by  her  of  a  legal  disposition  thereof,  or  any  part  thereof,  as 
aforesaid  ;  which  said  several  trusts  shall  immediately  upon  such  sum 
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of  lOyOOOL  or  any  part  thereof  being  paid,  or  the  granting  sdch  lands, 
&c.,  as  shall  be  adequate  thereto  to  the  trustees,  be  declared  either  by 
such  grant,  &c,  or  by  some  other  deed,  <&c. ;  and  to  contain  a  clause, 
that  it  shall  be  lawful  for  the  trustees  during  the  joint  Kves  of  Van  and 
his  wife,  and  at  their  joint  request  to  call  in,  or  by  sale  or  mortgage  of 
such  trust  lands  or  some  pari  raise  and  pay  to  them,  or  as  they  shall 
appoint,  10,000/.;  and  a  covenant  by  him,  that,  if  he  shall  become 
possessed  of  or  entitled  to  freehold  or  other  estates  of  the  value  of 
20,000/.,  to  settle  500/.  a-year  upon  the  like  trusts,  except 
as  to  the  power  of  disposing  thereof;  *or,  if  he  shall  be-  [*  107] 
come  possessed  of  estates  in  land  or  money  under  20,000/. 
and  above  5000/.  to  settle,  as  she  shall  appoint,  a  moiety,  with  the 
like  exception,  as  to  her  power  of  disposal. 

The  Bill  was  filed  by  Thomas  Van  in  1787,  praying  an  account 
and  a  re-conveyance.'  An  account  was  decreed  in  1788.  The 
Plaintiff  died  in  1794  ;  leaving  Charles  John  Morgan  Van  his  only 
child ;  and  having  by  his  ^ill  given  and  devised  all  his  estates, 
which  descended  from  his  uncle  Moigan,  and  all  his  personal  estate 
whatsoever  and  wheresoever,  to  William  Richardson,  his  heirs,  exec- 
utors, &c. ;  appointing  him  executor  in  trust  to  sell  and  convert  in- 
to money  all  his  said  real  and  personal  estate,  and  thereout  pay  his 
debts,  &c. ;  and,  if  there  shall  be  any  overplus,  to  pay  the  same  to 
his  wife,  as  guardian  and  for  the  use  of  his  son,  his  executors,  &c. 

Van,  the  son,  died  in  1798,  an  infant,  and  intestate  ;  leaving  three 
aunts  his  co-heiresses.  His  mother>  having  taken  out  administra- 
tion to  him,  presented  a  Petition  ;  stating,  that  the  estate  had  been 
sold  under  the  Decree:  claiming  under  the  construction  of  the 
marriage  articles,  or  as  next  of  kin  of  her  son ;  and  praying,  that 
out  of  the  money  in  Court,  produced  by  the  sale,  she  may  be  paid 
10,000/.  after  answering  the  previous  incumbrances  reported  due. 

May  6th,  The  Lord  Chancellor  [Eldon]. — Therp  are  two 
questions  for  decision  upon  the  Petition  in  this  cause:  1st,  whether 
the  residue  of  the  money,  arising  from  the  sale  of  the  es- 
tates, •  conveyed  to  Barnett  by  the  indentures  of  1782,  or  [♦  108] 
the  remainder  of  the  trust  estate,  is  to  be  taken  as  real  or 
personal  property.  The  second  question  is  raised  by  the  articles, 
executed  upon  the  marriage  of  Thomas  Van  ;  which  are  most  incor- 
rectly drawn ;  whether  the  sum  of  10,000/.  which  is  the  subject  of 
those  articles,  is  money  or  land ;  and  who  is  in  the  event  entitled  to 
it ;  attending  to  the  fact  of  its  being  for  the  purpose  of  the  articles 
secured  oh  land. 

These  articles  dearly  provide,  that,  when  that  sum  of  10,000/,  as 
money,  got  to  the  hands  of  the  trustees,  it  was  during  the  life  of  the 
wife  her  direction,  not  that  of  her  husband,  that  could  authorize  the 
re-conversion  of  that  money  into  land  ;  and  it  appears  to  me,  that 
if  it  remained  a  money  fund  during  his  life,  and  he  survived  her,  it 
was  to  be  transferred  or  paid  to  him  ;  and  if,  under  her  direction  it  . 
again  became  kind,  that  land  was  to  be  conveyed  to  him  :  such  as 
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the  subject  of  the  trust  might  happen  to  be  at  her  death,  it  was  to  be 
conveyed,  transferred,  or  paid,  to  him.  The  provisions  that  follow, 
contemplating  the  event  that  happened,  his  death  in  her  life-time, 
leaving  issue,  the  interest  or  rents  being  before  secured  to  her,  give 
the  subject,  such  as  it  might  happen  to  be,  to  the  issue,  according  to 
her  appointment,  vested  at  the  age  of'  twenty-one ;  and,  in  default 
of  issue  or  appointment,  to  her  next  of  kin :  not  providing  for  the 
farther  event,  that  the  issue  might  not  live  to  attain  the  age  of 
twenty-one ;  the  event,  which  took  place,  and  seems  to  have  been 
contemplated  in  the  preceding  part  of  the  articles.  These  articles 
are  to  be  considered  as  the  heads  of  a  future,  more  formal,  settle- 
ment. 
[*  109]  *  Though  it  is  true,  according  to  Pulteney  v^Lord  Dar^ 
lington  n),  that  a  very  slight  circumstance,  a  very  slight 
declaration,  will  ta\e  from  money  the  quality  of  land,  with  which 
it  was  impressed,  yet  it  is  not  competent  to  an  infant  to  make  that 
election  ;  and  in  that  case  the  property  will  remain,  as  it  was. 

With  regard  to  the  first  question,  what  is  the  nature  of  that 
money  or  land,  which  it  was  not  necessary  to  dispose  of  for  the  ob- 
jects of  the  conveyance  to  Barnett,  the  deed  of  1782  is  a  convey- 
ance by  the  owner  of  real  estate  in  trust  to  sell  out  and  out,  never- 
theless for  the  purpose  only  of  paying  his  debts :  but  a  person  may 
so  convey  for  that  purpose  as  to  constitute  on  the  property  the  na- 
ture of  personalty,  unless  he,  or  those  claiming  under  him,  and  ca- 
pable of  making  an  election,  choose  to  re-convert  it  by  saying,  it 
shall  remain  as  it  is.  ' 

After  that  deed  these  articles  were  executed :  by  which  Thomas 
Van  undertakes,  when  he  shall  be  able,  to  pay  10,000L,  or  to  pro- 
cure so  much  of  the  lands,  vested  in  Barnett,  to  be  conveyed  to 
trustees :  but  the  express  declaration  of  the  purpose  of  that  trust  is 
to  convert  those  Monmouthshire  lands  into  money,  to  be  held  upon 
a  trust,  of  which  Mrs.  Van  during  the  whole  of  her  life  may  have 
the  direction  in  this  respect,  that  the  subject  shall  continue  perma- 
nently money,  or  be  laid  out  again  in  land,  not  generally,  but  of  a 
particular  description,  viz.  near  Bristol.  Mrs.  Van  being  still  com- 
petent to  determine,  what  shall  be  the  nature  of  this  prop- 
[*  1 10]  erty,  *  having  still  the  power  to  say,  it  shall  be  personal, 
it  is  not  possible  to  maintain,  that  it  is  real. 
With  regard  to  the  10,000/.  all  the  provision  by  the  articles,  giving 
Mrs.  Van  the  power  of  disappointing  her  next  of  kin  by  making  an 
appointment,  according  to  the  literal  interpretation  attaches  only 
upon  her  husband's  death  in  her  life,  having  no  issue ;  not  in  terms 
providing  for  the  event,  which  happened,  leaving  no  issue,  who 
attained  the  age  of  twenty-one.  The  question  is,  whether  the  arti- 
cles are  in  this  part  to  be  construed  according  to  the  literal  sense*; 
or,  being  considered  merely  as  inslructions  for  a  future  settlement, 

(1)  1  Bro.  C.C.  223;  see  ante,  WheUde  v.  Parlrids^ty  vol.  v.  ;^88;  viii.227; 
Thornton  v.  HawUy,  x.  129;  Biddulph  v.  Biddulpk^  xii.  161 ;  Kirkman  v.  Miks^ 
Triqiut  V.  ThonUony  xiii.  338, 345,  and  the  notes,  onle,  i.  45,  204. 
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the  Court  can  safely  collect  from  the  whole  instrument,  as  the  real 
meaning  of  these  inartificial  articles,  that  the  farther  contingency 
here  intended  is  his  death  in  her  life,  leaving  no  such  issue  as  are 
described  in  the  clause  immediately  preceding,  issue  having  attained 
the  age  of  twenty-one  ;  and  upon  the  whole  context  that  does  appear 
to  me  to  be  the  true  construction. 

Taking  that  to  be  so,  the  only  question  is,  whether  there  is  any 
thiiig  in  these  articles  confining  Mrs.  Van  to  the  interest  for  life  in 
this  property,  which  she  is  entitled  to  say  shall  be  personal,  and 
necessarily  preventing  her  receiving  the  principal  during  her  life ; 
which  then  for  want  of  appointment  at  her  death  must  go  to  her 
next  of  kin,  provided  the  Will  of  her  husband  does  not  interpose  ; 
as  there  is  great  reason  to  think  it  will ;  whether,  as  she  may.  make 
an  appointment,  to  take  place  at  her  death,  the  Court  will  now  give 
her  the  whole ;  or  whether,  before  the  Court  will  give  it  to  her, 
she  must  not  mak^  some  appointment  in  trust  for  herself:  and  I 
doubt,  whether  she  must  not  make  such  appointment :  especially  as 
the  former  Orders  in  this  cause  are  made  with  liberty  to 
♦  her  to  apply ;  the  last  Order,  as  I  take  it  by  a  slip,  reserv-  [*  111] 
ing  that  liberty,  not  to  her,  but  to  any  persons  after  her 
death.  This  Order  therefore  must  declare  this  sum  of  10,000/.  to 
be  personal  property ;  that  Mrs.  Van  is  entitled  to  the  interest  for 
her  life ;  with  power  to  appoint  the  principal  by  deed,  and  liberty  to 
her  to  apply  after  any  such  appointment. 

The  other  question,  as  to  the  residue  of  the  liioney,  arising  from 
the  sale  of  the  estates  vested  in  Barnett,  depends  upon  the  deed  of 
1782,  the  Will  of  Thomas  Van,  and  the  facts,  that  the  son  died  an 
infant,  and  his  mother  is,  as  his  administratrix,  entitled  to  all  his  per- 
sonal property.  Upon  the  particular  expressions  of  the  deed  I  incline 
to  thjnk  there  was  a  conversion  out  and  out ;  requiring  some  act  by 
Mr.  Van  in  his  life  to  take  from  the  land  the  effect  of  the  trust  to 
sell,  and  pay  the  whole  money  to  him.  The  question  therefore  is, 
whether  under  his  Will  it  is  to  be  deemed,  as  it  was,  personal  prop- 
erty, or  real  estate,  which  strictly  it  was  not ;  but  as  which  it  might 
in  Equity  be  considered.  The  true  construction  appears  to  me  to 
be,  that  what  was  actually  converted  into  money  in  execution  of  the 
trust  is  money  ;  that  the  Will  of  Thomas  Van  operated  upon  it  as 
such  ;  that  it  was  therefore  personal  property  of  his  infant  son ;  who 
could  not  make  an  election  ;  and  that  his  mother  is,  as  his  adminis- 
tratrix, entitled  to  it.  

1.  The  authorities,  and  the  reason,  for  the  rule,  that  the  nature  and  quality  of 
an  infant's  property  ought  not  to  be  changed  during  his  minority,  are  stated,  ante, 
in  note  3  to  Lord  Compton  v.  Oxenden,  2  V.  261.  In  (he  case  of  a  lunatic,  this 
rule  is  modified,  for  the  reasons  on  which  it  stands  are  not  the  same  in  both  these 
cases:  Ex  parte  PhiUipa^  19  Ves.  123:  the  court  will  consider  what  would  be 
most  advantageous  to  the  lunatic  himself;  but,  if  his  interest  do  not  call  for  any 
change  of  the  property,  none  will  be  made,  in  order  to  favor  any  class  of  his  rep- 
resentatives :  see  notes  2, 3,  4,  to  Ex  parte  Bron^dy  1  V.  453. 

2.  When  a  testator  has  devised  real  estate,  on  trust  to  convert  the  same  into 
money  for  a  particular  purpose,  which  fails,  or  which  does  not  exhaust  the  fund,  a 
resulting  trust  arises  in  favor  of  the  testator's  heir  at  law ;  and,  though  the  estate 
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may  have  been  actually  converted,  the  heir  will  be  entitled  to  elect,  that  the  pro- 
duce of  that  conversion  shall  remain  impressed  with  the  character  of  real  estate. 
Even  an  express  direction  that  the  money  arising  from  the  sale  of  real  estate 
shall  be  considered  as  part  of  the  testator's  person&d  property,  will  not  exclude  the 
chiim  of  the  heir  to  such  part  thereof  as  is  not  well  disposed  of;  but,  in  such 
cases,  he  will  take  the  resulting  interest  as  personalty,  in  the  first  instance, 
though  it  seems,  by  a  declaration  of  his  election  to  that  effect,  he  may,  notwith- 
standing the  estate  has  been  actually  sold,  determine  that  the  money  shall  resume 
the  character  of  real  estate,  of  which  it  was  the  produce:  see  notes  2,  3,  to  Kid- 
luy  V.  CoussmakeTy  1  V.  436.  As  to  the  circumstances  or  declaration  of  election, 
necessary  to  alter  the  character  and  hature  of  property  in  money,  taken  under  a 
devise,  directing  the  same  to  be  invested  in  land ;  or,  in'oe  verm,  when  a  testator 
has  directed  land  to  be  converted  out  and  out  into  money:  see  notes  1, 2, 3,  to 
RaMeigh  v.  Masteti  1  V.  201. 


[*  112]  V.  RIDDLE. 

[1812,  Mat  11.] 

Illness  an  exception  to  the  rule,  that  an  application  for  time  to  answer  on  special 
grounds  must  be  made  in  the  &st  instance,  before  the  usual  Orders  obtained. 

After  the  usual  Order  for  a  month's  time  to  answer  upon  the 
second  application  in  a  town  cause,  a  special  application  was  made 
by  Motion  for  farther  time,  on  affidavit,  stating  the  severe  illness  of 
the  Defendant  and  the  great  length  of  the  Bill,  containing  above  three 
hundred  interrogatories. 

Mr.  Wethercll^  for  the  Plaintiff,  opposed  the  Motion,  insisting, 
that  a  special  case  should  have  been  brought  forward  in  the  first  in- 
stance ;  as  in  Norris  v.  Kennedy  (1). 

The  Lord  Chancellor  [Eldon]. — Can  that  general  rule  apply 
loathe  case  of  bodily  infirmity  ?  The  Defendant  might  have  been 
seised  after  the  Order  made.  The  circumstance  of  his  not  hav- 
ing applied  for  time  is  rather  in  his  favor ;  showing  that  he  did  not 
mean  to  trespass  upon  the  general  rule,  if  he  could  avoid  it.  The 
aflidavit  docs  not  point  out,  that  the  Solicitor  had  addressed  himself 
to  getting  the  answer  ready.  I  agree  with  Lord  Erskine,  that  if  the 
ground  is  special,  and  in  its  nature  such  that  the  Defendant  or  his 
agents  can  be  apprised  of  it  in  time,  the  application  should  be  as 
early  as  possible :  but  in  the  nature  of  things  bodily  infirmity,  which 
may  not  be  foreseen,  must  be  excepted. 

The  Order  was  made  for  a  month's  farther  time. 


As  to  the  construction  of  Lord  Rosslyn^s  general  order,  with  respect  to  appli- 
cations for  time  to  answer,  see  the  references  given,  ante,  in  note  2  to  Mnri»  v. 
Kennedy,  11  V.  565.  It  should  be  observed,  that  the  bill  now  before  Parliament 
for  amending  the  practice  in  chancery,  proposes  entirely  new  regulations,  with 
respect  to  the  time  to  be  allowed  a  defendant  for  putting  in  an  answer. 

(1)  wiiOe,  vol.  xii.  66;  FanuwoHh  v.  Feomoiw,  2  Mer.  142. 

VOL.  XIX.  5* 
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WHITE  V.  FUSSELL. 
[1812,  Mat  11.]  • 

iRTEmmooATORiEs  and  depositions  not  referred  for  Impertinence  alone  without 
Scandal  (a). 

Mr.  Owbn,  for  the  Defendants,  moved,  that  interrogatories  and 
the  depositions  of  two  witnesses  should  be  referred  for  imperti- 
nence. 

The  motion  was  made  as  of  course;  but  notice  having  been 
served,  the  Plaintiff  appeared  to  oppose  it. 

Mr.  Hallf  for  the  De/endant,  insisted,  that  there  is  no  instance  of^ 
a  reference  of  depositions  for  impertinence  alone  without  scandal.* 
The  reference  for  scandal  is  upon  the  distinct  ground,  that  nothing 
scandalous  is  to  be  introduced  before  the  Court.  If  4here  is  any 
cause  for  blame,  it  rests  with  the  Commissioners  of  both  parties.  All 
depositions  contain  much,  that  cannot  be  read ;  being  either  irrele- 
vant, or  not  evidence.  In  Pynceni  v.  Pyncent  (1)  Lord  Hardwicke 
adverts  to  the  prior  case  of  Cocks  v.  Worthington  (2)  as  a  case  of 
scandal  as  well  as  impertinence.  This  motion,  which  is  not  of 
course,  and  for  which  no  special  ground  is  laid,  must  be  refused  with 
costs. 

The  Lord  Chancellor  [EldonJ. — ^In  Pyncent  v.  Pyncent  it  is 
stated,  that  the  witness  took  exceptions.  Lord  Hardwicke  having 
reserved  the  question,  until  he  heard  the  cause,  it  would  be  very 
strong  for  me  to  say,  it  is  a  motion  of  course.  The  rule,  if  it  applies 
to  impertinence,  must  apply,  whether  there  is  more  or  less ;  and  with 
reference  both  to  impertinence  and  scandal,  when  all  the 
consequences  are  ''^considered,  the  Court  ought  to  be  very  [*  114] 
tender  .in  striking  any  thing  out  of  the  depositions. 

The  Motion  was  refused ;  but  without  costs :  the  Lord  Chancellor 
observing,  that  it  was  moved  as  of  course. 

With  respect  to  the  distinction  between  references  for  scandal,  and  references 
for  impertinence ;  and  for  a  summary  of  some  of  the  leading  doctrines  on  these 
heads :  see,  anU,  the  notes  to  the  Anonymoaa  cast,  5  V.  656 ;  and  the  note  to 
Coffin  V.  Cooperj  6  V.  514.  Lord  Thurlow  seems  to  have  gone  farther  than  Lord 
Hardwicke,  in  promptly  repressing  the  introduction  of  impertinent  matter  into 
any  of  the  documents  brought  forward  in  any  stage  or  proceeding  in  a  suit,  in 
Price  V.  Shaw^  2  Cox,  184.  A  motion  being  made  on  the  part  of  the  plaintiff,  that 
a  discharge  carried  in  before  the  Master  might  be  referred  for  impertinence,  which 
was  opposed.  Lord  Thurlow  said,  he  should  consider  the  motion  as  much  of  course 

(a)  Any  unnecessary  allegations  bearing  cruelly  upon  the  moral  character  of  an 
individual  is  scandalous ;  1  Barb.  Ch.  Pr.  41.  Notaing  pertinent  to  a  cause  is 
scandalous ;  Story,  £q.  PL  §  269. 

As  to  exceptions  for  impertinence,  see  anki  notes  (a)  and  ih)  PeUew  v.  — 

6  V.  456. 

(1)  3  Atk.  157. 
.     (2)  2  Atk.  235-6. 
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as  a  reference  of  a  bill  or  answer,  and  made  the  order.  It  may  be  a  question, 
whether,  if  this  precedent  had  been  cited,  as  being  an  authority  later  than  the 
case  before  Lord  Hardwicke,  it  might  not  have  influenced  the  decision  in  the  prin- 
cipal case.  It  is  the  duty  of  the  examiner,  or,  when  an  answer  is  taken  by  com- 
mission in  the  country,  of  the  commissioners,  not  to  take  down  any  deposition  that 
is  impertinent;  at  least,  where  the  interrogatories  do  not  lead  thereto:  Anonymous 
cflwe,  2  P.  Wms.  406. 

2.  As  to  the  didum  ascribed  to  Lord  Eldon,  in  the  principal  case,  that  it  is  set- 
tled practice  to  allow  an  examination  as  to  the  competence  of  a  witness,  after  pub- 
lication, see  note  1  to  Purcdl  v.  M'JSTamara,  8  V.  ^. 


WILLIAMSON  V.  GORDON. 

[1812,  Mat  30.] 

Foreclosure  against  an  iniant  The  Decree  absolute  repeats  the  clause  nisi,  as 
in  the  original  Decree ;  giving  six  months  after  age  to  show  cause ;  which  can 
only  be  error  (a). 

The  Bill  prayed  a  foreclosure ;  and  the  usual  Decree  was  made 
for  an  account  of  principal,  interest,  and  costs ;  and  for  a  re-con- 
veyance on  payment,  &c. ;  and  that  in  default  of  such  payment  the 
Defendants  should  be  foreclosed ;  and  that  the  Decree  should  be 
binding  on  the  Defendants,  the  infants,  unless  on  being  respectively 
served  with  a  subpoena  to  show  cause  against  the  same,  they,  any  or 
either  of  them,  should  within  six  months  after  he,  she,  or  they,  should 
have  attained  respectively  the  age  of  twenty-one  years,  show  to  the 
Court  good  cause  to  the  contrary. 

The  Master,  by  his  Report,  stating  what  was  due,  in  the  usual 
manner  appointed  a  time  and  place  for  payment ;  and  upon  affidavit, 
that  no  one  attended  on  behalf  of  the  Defendants,  an  Order  was 
made  to  make  the  Decree  absolute ;  which,  as  drawn  up,  went  no 
farther  than  to  declare,  that  the  Decree  should  be  absolute  as  against 
such  of  the  Defendants  as  were  adult;  but  was  silent  as  to  the  in- 
fant. 
[*  115]  ''^  A  motion  was  made,  that  the  Minutes  of  the  Order 
may  be  varied  by  inserting  after  the  declaration,  that  the 
Defendants,  therein  named,  (who  are  adult),  shall  stand  foreclosed, 
a  similar  declaration  as  against  such  as  are  infants ;  with  the  addition 
of  the  clause  in  the  original  Decree,  giving  six  months  after  their 
respective  ages  of  twenty-one  to  show  cause. 

Sir  Samuel  Romilly  and  Mr.  ShadweU,  in  support  of  the  Motion, 
relied  on  MaUach  v.  Galton  (1)  and  Lyne  v.  Willis  (2),  as  authori- 
ties for  a  decree  of  foreclosure  against  an  infant,  recognised  (3)  in 
The  Bishop  of  Winchester  v.  Beavor. 

(a)  See  antey  note  (h)  Bishop  of  Winchester  v.  Beavor,  3  V.  314. 
'1)  3  P.  Will.  352. 
3)  3  P.  Will.  352,  n. 
(3)  AnUj  vol.  iii.  317;  Spencer  v.  Boyes,  iv.  370.    See  the  note,  vii.  211. 
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Mr.  Leachf  for  the  infant  Defendants. — ^The  question  is,  whether 
the  Decree  absolute,  after  the  account  has  been  taken,  must  contain 
the  same  declaration,  giving  the  infants  a  day  to  show  cause,  as  the 
original  Decree.  It  is  said,  that  it  is  not  usual  to  repeat  that  in  the 
Decree  absolute :  and  that  there  is  no  precedent  to  be  found  of  an 
absolute  Decree  of  Foreclosure  against  an  infant:  yet  upon  principle 
it  cannot  be  disputed,  that  ii  would  be  very  mischievous,  if  an  in- 
fant could  not  be  foreclosed ;  and  the  repetition  of  the  declaration, 
which  is  necessary,  as  against  the  adults,  to  show,  that  the  account 
has  been  taken,  seems  equally  necessary  with  reference  to  the  in- 
fants. 

The  Lord  Chancellor  [Eldon]. — I  have  always  understood,  that 
infancy  does  not  operate  to  prevent  a  Decree  of  Fore- 
closure; and  the  infant  has  "^^only  six  months  to  show  [*  116] 
cause  against  the  Decree :  but  he  cannot  do  that,  if  the 
Decree  would  have  been  right  against  him,  had  he  been  adult.  He 
can  show  nothing  but  error  in  the  Decree  ;  and  a  Decree  of  Foreclo- 
sure is  not  error  according  to  my  notion. 

The  Order  was  made  accordingly  for  varying  the  Minutes  by  add- 
ing the  Clause,  as  prayed.         

Sks  note  5  to  The  "Bishop  of  ffinchuUr  v.  Beavor^  3  V.  314. 


HATCH  V. 


[1S12,  Mat  30.] 

After  Defendant's  examination  on  Inteno^tories,  and  Motion  for  payment  into 
Court  on  that  examination,  Plaintiff  permitted  to  file  farther  Interrogatories. 

Practice  settled  to  move  on  examination,  admitting  money  due,  for  payment  into 
Court,  before  the  cause  is  set  down  for  farther  directions,  [p.  117.] 

In  a  suit  for  tithes,  after  examinations  put  in  by  the  Defendants  to 
interrogatories  filed  by  the  Plaintiff,  upon  which  examinations  he  had 
moved  for  payment  into  Court,  he  farther  moved  for  liberty  to  file 
new  interr<^tories. 

Sir  Samuel  Romitty  and  Mr.  HaU,  in  support  of  the  Motion,  re- 
ferred to  the  Practical  Register  (1). 

Mr.  fVetherellf  for  the  Defendants,  insisted,  that  after  examinations 
regularly  gone  through  against  the  different  Defendants,  and  an  ap- 
plication by  motion  for  the  payment  of  the  sums  which  the  Master 
was  ready  to  report  due,  there  was  no  instance  of  permitting  new 
supplemental  interrogatories  to  be  filed. 

(1)  Prac.  Reg.  256,  Mr.  Wyatt'a  edition. 
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Sir  Samuel  Romilly^  in  reply. — ^It  is  impossible  to  put  in  an 
original  Bill  all  the  questions,  that  may  be  material.  The 
[*  1 17]  answer  frequently  *  suggests  something ;  and  examinations 
are  just  the  same  as  answers.  In  principle  there  can  be 
no  distinction  between  them.  A  Defendant  tnay  answer  literally  ; 
and  yet  so  that  no  justice  can  be  obtained  by  the  first  inquiry.  This 
course  is  therefore  essential  to  the  ends  of  substantifil  justice. 

The  Lord  Chancgi«lor  [Eldon]. — According  to  the  old  practice 
you  did  not  between  the  original  Decree  and  the  Hearing  for  farther 
Directions  apply  for  payment  into  Court :  but  that  application  upon 
an  examination,  admitting  money  to  be  due,  has  been  long  the  settled 
practice ;  and  the  payment  is  made  certainly  without  prejudice  to  a 
farther  demand,  if  more  is  due.  It  comes  to  this  ;  whether  it  may 
not  appear,  upon  an  examination,  admitting  money  to  be  due,  that 
much  more  is  due,  if  the  party  can  by  proper  inquiries  extract  the 
whole  truth. 

This  Order  must  therefore  be  granted  (1). 

f   See,  the  notes  to  Parkinson  v.  Ingram^  3  V.  603. 


WILKINS  V.  STEVENS. 
[1812,  June  3.] 

For  the  purpose  of  Commitment  under  a  short  Order  to  pay  money  the  person, 
serving  the  Order,  must  have  authority  to  receive  the  money. 

The  Master's  Report  ascertaining  a  sum  of  money  to  be  due,  a 
short  Order  was  obtained,  that  the  party  should  pay  the  money  in 
four  days,  or  stand  committed.  Upon  a  motion,  that  the  party 
should  stand  committed  for  non-payment  under  that  Order,  an  ob- 
jection was  taken,  that  it  did  not  appear,  that  the  person,  who  served 

the  Order,  had  authority  to  receive  the  money. 
[♦  1 18]         *  Mr.  Wingfield,  in  support  of  the  Motion,  contended, 

that  it  was  not  necessary :  distinguishing  this  from  the 
case  of  mortgage  money  ordered  to  be  paid  at  a  particular  time  and 
place. 

The  Lord  Chancellor  [Eldon]. — The  question  is,  whether  the 
pc^rty  is  not  entitled  to  have  the  service  made  upon  him  by  a  person, 
having  a  demand  upon  him  by  authority  to  receive  the  money ;  so 
that  he  may,  if  he  thinks  proper,  at  that  moment  deliver  himself  from 
any  farther  obligation  to  the  Court:  and  that  I  take  to  be  the  gen- 
eral rule.  If  the  person,  serving  an  Order  of  this  sort,  has  authority 
to  receive  the  money,  the  other  knows,  to  whom  he  is  to  pay  it :  if 

(1)  Farther  Interrogatories  in  the  Master's  discretion:  Lwrn  v.  Bvck^  3  Madd. 
280 ;  Price  v.  lAfUon,  5  Madd.  465. 
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• 

not,  he  may  be  employed  during  the  four  days  in  hunting  for  the 
person,  who  is  to  receive ;  and  supppose  his  residence  to  be  in  Cum- 
berland. The  person,  who  is  to  pay,  must  be  placed  in  such  circum- 
stances, that  the  instant  he  is  serred  with  the  Order  he  may  know 
how  to  deliver  himself  from  it ;  and  then  his  disobedience  can  be  at- 
tributed only  to  his  not  being  ready  to  pay. 

Set  the  notes  to  CarUUm  v.  Smiihy  1  V.  180. 
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LA.in>-TAX  on  a  lunatic^s  estate  redeemed  by  Order  out  of  the  produce  of  decaying 
timber,  ordered  to  be  cut  for  payment  of  debts  under  the  Master's  Report,  that 
it  was  for  his  benefit    No  equity  for  a  charge  in  favor  of  the  next  of  kin. 

Distinction  between  the  general  jurisdiction  of  the  Court  of  Chancery  in  the  case 
of  an  infant  and  that  of  the  Lord  Chancellor  under  a  special  Commission  in 
lunacy  (a),  [p.  122.]    • 

The  Court  acts  for  an  infant  as  a  trustee ;  chan^ng  property  for  his  benefit ;  but 
so  as  not  to  affect  his  power  over  it  even  dunng  imancy ;  for  instance,  his  tes- 
tamentaiy  power  over  personal  property  (&),  [p.  122.] 

Distinction  in  lunacy.  Tne  Lord  Chancellor,  acting  under  a  special  Commission, 
does  what  is  for  the  lunatic's  benefit ;  taking  the  advice  and  assistance  of  the 
presumptive  representatives  in  managing  the  property ;  thus  cutting  timber,  or 
selling  real  estate,  to  pay  debts,  &c. ;  not  regarding  the  different  forms  of  dis- 
position :  the  power  over  each  species  of  property  upon  a  lucid  interval  being 
the  same,  [p.  123.] 

Timber  on  a  lunatic^s  estate  ex  parte  paiema  cut ;  and  applied  in  discharge  of  a 
mortgage  on  his  estate  ex  parte  maUma :  no  equity  between  the  heirs,  [p.  123.] 

By  an  Order  made  under  a  Conunission  of  Lunacy  against  Henry 
Cranmer,  directing  an  account  of  his  debts,  the  Master  was  ordered 
to  inquire,  whether  any  and  what  timber  was  standing  on  His  estate 
in  a  state  of  decay,  or  that  would  not  improve  by  standing,  or  that 
impeded  the  growth  of  other  timber ;  and  whether  it  would  be  for  the 
benefit  of  the  lunatic  and  his  estate,  that  the  same  or  any 
*part  thereof  should  be  sold  for  the  purpose  of  raising  a  [*  119] 
sufficient  sum  to  liquidate  the  debts. 

[a)  2  Stonr,  £q.  Jur.  « 1329, 1334, 1335, 1363;  TfeUetlev  v.  Duke  of  BeaufoH, 
2  Bligh,  (N.'S.)  129,  13a 

(h)  For  the  purpose  of  preventing  any  such  acts  of  the  guardian,  in  cases  of  the 
deatii  of  the  infant  before  he  arrives  of  age,  from  changing[  improperly  the  rights 
of  the  parties,  who,  as  heirs  or  distributees,  would  otherwise  be  entitled  to  the 
fund,  it  is  the  constant  rule  of  Courts  of  Equity,  to  hold  lands  purchased  by  the 
guardian  with  the  infant's  personal  estate,  or  with  the  rents  and  profits  of  his  real 
estate,  to  be  personalty,  and  distributable  as  such ;  and,  on  the  other  hand,  to 
treat  real  property  (as,  for  example,  timber  cut  down  on  a  fee  simple  estate  of  the 
infant),  turned  into  money,  as  still  for  the  same  purpose  real  estate.  And  when 
the  Court  directs  any  such  change  of  property,  it  directs  the  new  investment  to  be 
in  trust  for  the  benefit  of  those,  who  would  be  entitled  to  it,  if  it  had  remained  in 
its  original  state.    2  Story,  £q.  Jur.  $  1357 ;  1  Madd.  Ch.  Pr.  2C9, 270. 
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The  Master's  Report,  ascertaining  the  debts  and  the  timber  in  a 
state  of  decay,  stated  his  opinion,  that  the  whole  of  the  above-men- 
tioned timber  should  be  sold  for  the  purpose  of  raising  money  to  li- 
quidate the  debts  ;  and  that  it  would  be  for  the  benefit  of  the  lunatic 
and  his  estate,  that  the  money  to  arise  by  sale  of  the  said  timber  and 
of  some  household  effects  should  be  applied  in  discharging  the  debts 
as  far  as  it  would  extend;  which  was  ordered  accordingly.  The 
timber  produced  9455Z. ;  which  was  paid  into  Court. 

Upon  the  Petition  of  Robert  Cranmer,  the  heir  at  law,  and  one  of 
the  next  of  kin,  it  was  ordered  that  the  petitioner  should  be  at  liberty 
to  contract  for  the  redemption  of  the  land-tax  on  the  lunatic's  estates. 
The  land-tax  was  redeemed  accordingly :  the  consideration  being 
stock  transferred  out  of  the  fund  in  Court,  arising  principally  from 
the  sale  of  the  timber,  and  constituting  part  of  the  lunatic's  personal 
estate. 

This  Petition  was  presented  by  some  of  the  next  of  kin  of  the  lu- 
natic ;  stating  his  death  on  the  24th.  of  December,  1810  ;  that  the 
personal  estate  was  diminished  by  the  sum  of  6625/.  ISs.  4d.  trans- 
ferred to  the  Commissioners  ;  and,  as  in  the  Orders,  authorizing  such' 
transfers,  no  direction  was  contained,  that  the  land-tax  so  redeemed 
should  merge^in  the  estates,  on  which  it  was  charged,  the  said  land- 
tax,  having  been  purchased  out  of  the  personal  estate,  ought  to  be 
considered  as  the  lunatic's  personal  estate,  and  as  such 
[*  120]  divisible  among  *the  next  of  kin;  praying  accordingly, 
that  the  land-tax  so  redeemed  may  be  declared  a  charge 
upon  the  said  estate  for  the  benefit  of  the  petitioners  and  the  other 
next  of  kin.  ^ 

Mr.  Richards  and  Mr.  Trower,  in  support  of  the  Petition. — ^The 
reasoning  in  the  case  of  Ware  v.  Polhill  (l)  is  applicable  equally  to 
a  lunatic  and  an  infant.  The  lunatic,  it  he  recovers,  or  his  repre- 
sentative, shall  not  be  prejudiced  by  the  act.  The  effect  of  changing 
the  nature  of  the  property  is  very  material  from  the  different  modes 
of  disposition.  The  Court,  therefore,  directing  personal  properly  to 
be  laid  out  in  the  redemption  of  the  land-tax,  in  an  estate,  or  a 
charge,  would  necessarily,  if  called  upon,  declare,  that  the  right  of 
the  proprietor  to  consider  it  either  as  real  or  personal  property  should 
not  be  prejudiced :  or,  if  there  is  no  such  declaration,  that  must,  ac- 
cording to  your  Lordship's  opinion  in  Ware  v.  PoViill,  be  considered 
as  the  rule  of  the  Court.  'The  consequence  in  this  case  is,  that  all 
the  money,  laid  out  during  the  lunatic's  life  in  redemption  of  the 
land-tax,  must  be  considered,  as  between  the  representatives,  still  his 
personal  property :  or,  at  least,  what  has  been  applied  since  his 
death  ;  if  the  case  of  an  infant  can  be  distinguished.  The  conse- 
quence of  not  reserving  the  option  to  the  luqatic  in  the  event  of  his 
recovery,  or  to  the  representative,  would  be  the  enormous  mischief, 
that  three  fourths  of  the  personal  estate  have  been  thus  exhausted  by 

(1)  ,^ey  voL  xi.  257. 
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the  act  of  the  Court,  at  the  instance  of  the  party  applying  for  the  re- 
demption of  the  land-tax. 

Sir  Samuel  Ramitty,  for  the  Heir  at  Law. — ^This  is  un- 
der *the  circumstances  a  most  unreasonable  application.  [*  121] 
The  Commission  issued  against  this  gentleman  at  a  very 
advanced  age  ;  and  under  his  course  of  management  timber  had  been 
permitted  to  stand  long  after  it  had  been  fit  to  be  cut.  The  Court 
ordered  such  timber  to  be  cut,  and  sold  for  discharge  of  the  debts ; 
and  upon  a  farther  application  thought  it  right,  that  out  of  the  money 
remaining  in  Court  the  land-tax  should  be  redeemed.  There  is  at 
least  as  much  reason  tQ  contend,  that  all  beyond  what  was  required 
for  discharge  of  the  debts  should  be  considered  real  estate,  as  for 
this  application.  The  act  for  redemption  of  the  land-tax  (1)  pre- 
scribes the  mode,  if  it  is  not  intended,  that  the  land-tax  should  be 
merged.  There  is  no  instance  of  this  being  done  by  the  Court ;  and 
the  point  was  settled  upon  most  mature  consideration  in  the  case  Ex 
parte  Grimstone  (2),  referred  to  by  Lord  Loughborough  in  Oxtnien 
V.  Lord  Compton  (3),  Lord  Bathurst,  with  the  assistance  of  Lord 
Chief  Justice  De  Grey  and  Baron  Smythe,  reversing  his  former  de- 
cbion,  and  adopting  that  of  Lord  Northington. 

Mr.  Richards,  in  reply. — Can  the  Court,  who  in  the  case  of  an  in- 
fant always  consider  what  is  for  his  benefit,  adopt  a  different  rule  in 
the  instance  of  a  person,  equally  a  ward,  requiring  protec- 
tion ?  Would  they,  if  the  lunatic  had  been  an  *  infant,  [*  122] 
have  granted  that  protection,  refusing  it  on  account  of  his 
age  ?  It  is  difficult  to  perceive  the  ground  of  Lord  Loughborough's 
distinction.  The  infant  may  dispose  of  his  personal  property  by  Will 
at  the  age  of  seventeen :  the  lunatic,  if  he  recovers,  has  different 
modes  of  disposition  as  to  his  real  and  personal  estates.  Suppose, 
he  made  a  Will,  neglecting  to  execute  it  according  to  the  Statute  of 
Frauds  (4)  :  the  effect  would  be,  that  his  power  of  disposing  of  his 
personal  property  is  annulled.  The  Court,  who  have  in  many  cases 
of  lunacy  declared,  that  its  act  should  not  prejudice  the  right,  that  a 
charge  should  be  kept  alive,  &c.  has  no  legislative  power  upon  the 
subject ;  acting  only  on  the  uniform  principle,  that  it  is  not  to  alter 
the  right,  interest,  or  mode  of  disposition. 

The  Lord  Chancellor  [Eldon]. — The  opinion  I  shall  now  ex- 
press must  be  subject  to  a  Bill,  if  the  party  thinks  proper  to  file  one ; 
as  I  have  no  direct  jurisdiction  :  but  I  am  not  authorized  to  go 
against  what  I  conceive  to  be  the  determination  upon  this  point. 

In  the  case  of  the  infant  the  Lord  Chancellor  is  acting  as  the 
Court  of  Chancery  :  not  so  in  lunacy  ;  but  under  a  special,  separate. 


(1)  Stat  38  Geo.  III.  c.  00;  SUt  39  Geo.  III.  c.  fi,  21,  40,  43, 108 ;  StaL 39  and 
40  Geo.  III.  c.  30;  Stat  41  Geo.  III.  c.  72.  Consolidated  and  amended  by  Stat 
42Gea  III.  c.  116. 

(2)  Amb.  706 ;  4  Bro.  C.  C.  235,  n. 

(3)  4  Bro.  C.  C.  201 ;  ante,  vol.  ii.  60. 

(4)  Sut  29  Ch.  II.  c.  3. 
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Commission  from  the  Crown,  authorizing  him  to  take  care  of  the 
property,  and  for  the  benefit  of  the  lunatic. 

In  the  case  of  the  infant  it  is  settled,  that,  as  a  trustee  out  of 
Court  cannot  change  the  nature  of  the  property,  so  the 
[*  123]  Court,  which  is  only  a  trustee,  must  *  act  as  the  trustee 
out  of  Court ;  and  finding  that  a  change  will  be  for  the 
benefit  of  the  infant,  must  so  deal  with  it  as  not  to  affect  the  powers 
of  the  infant  over  liis  property  even  during  his  infancy;  when  he 
has  powers  over  one  species  of  property,  not  over  the  other.  It  may 
be  for  the  benefit  of  an  infant  in  many  cases  that  money  should  be 
laid  out  in  land  ;  if  he  should  live  to  beconje  adult :  but,  if  not,  it 
is  a  great  prejudice  to  him  ;  taking  away  his  dominion  by  the  power 
of  disposition  he  has  over  personal  property  so  long  before  he  has  it 
over  real  estate.  The  Courti  therefore,  with  reference  to  his  situa- 
ation  even  during  infancy  as  to  his  powers  over  property,  works  the 
change,  not  to  all  intents  and  purposes,  but  with  this  qualification  ; 
that,  if  he  lives,  he  may  take  it  as  real  estate  ;  but  without  prejudice 
to  his  right  over  it  during  infancy  as  personal  property. 

A  lunatic  stands  on  quite  a  different  footing :  as  the  instant  of  a 
lucid  interval  he  has  precisely  the  same  power  of  disposition  over 
one  species  of  property  as  over  the  other,  in  different  modes  and 
forms  I  admit.  The  Lord  Chancellor,  acting  un^er  a  special  Com- 
mission from  the  Crown,  does  what  is  for  his  benefit;  taking  the 
advice  and  assistance  of  the  presumptive  next  of  kin  and  heir  as  to 
the  management  of  the  property,  that  may,  or  may  not,  be  their 
own. 

A  case  has  occurred  of  a  lunatic,  seised  ex  parte  patema  of  estate 
A.  and  ex  parte  matema  of  estate  B. ;  the  latter  being 
[*  124]  *  subject  to  a  mortgage  ;  and,  timber  cut  upon  A.  having 
been  .applied  in  discharge  of  the  mortgage  upon  B.  it  was 
on  a  question  between  the  heirs  held,  that  A.  was  not  to  be  re- 
couped. 

Upon  these  grounds,  had  the  application  been  to  sell  a  part  of  the 
real  estate  for  the  payment  of  debts,  the  Court,  finding,  that  the 
maintenance  of  the  lunatic  would  be  better,  provided  for,  and  his  ad- 
vantage promoted  by  disposing  of  a  real  estate,  inconvenient,  ill-con- 
ditioned, &c.  that  it  would  be  for  his  benefit  so  to  pay  the  debts, 
and  keep  together  the  personal  estate,  would  have  no  difficulty  in 
making  such  an  application ;  and  so  in  cutting  down  timber  upon 
the  estate,  augmenting  the  personal  property,  it  goes  as  personal 
property;  and  the  different  form  of  disposition  is  not  regarded, 
when  a  lucid  interval  arrives.  Upon  these  principles  this  sort  oJF 
distinction,  whether  solid  or  not,  is  settled ;  and  I  think  there  is  suf- 
ficient to  maintain  it :  but,  if  settled,  I  have  no  inclination  to  disturb 
it. 

There  is  another  particular  reason  as  to  this  object  of  redeeming 
the  land-tax.  I  doubt,  whether  the  Lord  Chancellor,  acting  under 
the  Commission,  would,  without  the  express  power,  given  by  the 
Statute  to  the  Committees,  have  thought  himself  authorised  to  pur- 
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chase  the  land»taz.  The  Committee  did  not  venture  to  do  so  under 
that  power  without  an  application  here ;  and  must  have  been  very 
ill  advised,  if  he  had :  but  the  Lord  Chancellor,  seeing,  that  it  is  for 
the  lunatic's  benefit  to  buy  the  land-tax,  does  what  is  authorised, 
perhaps  by  his  special  Commission,  under  the  sanction  of  an  Act  of 
Parliament ;  which  declares,  that,  if  for  the  benefit  of  the  lunatic,  it 
may  be  done ;  and  there  is  no  Equity  that  I  can  see  between  the 
representatives  in  that  case  (I). 

*The  Lord  Chancellor  dismissed  the  Petition;  repeat-     [*  125] 
ing  his  offer  of  a  Bill ;  which  being  declined,  his  Lordship 
added,  for  the  satisfaction  of  the  parties,  that  there  would  be  no 
chance  upon  a' Bill  of  an  alteration  in  his  opinion. 

1.  No.aJteration  in  the  nature  of  a  lunatic's  property  will  be  made,  merely  in 
order  to  favor  any  particular  class  of  his  representatives,  when  his  own  interests 
do  not  call  for  such  alteration :  see,  ante,  notes  3,  4,  to  Ex  parte  Bromptld,  1  V. 
453 :  and  with  respect  to  the  authority  under  which  the  Lord  Chancellor  exercises 
jurisdiction  in  matters  of  lunacy,  see  note  6  to  the  same  just  cited  case; 

2.  As  to  the  precautions  which  the  court  always  takes,  when  it  alters  the  qual- 
ity of  an  infant's  property,  see  note  3  to  Lord  Compion  v.  Oxenden,  2  V.  261. 

3.  .The  consideration  of  the  personal  comfort  of  a  lunatic  being  the  leading  ob- 
ject in  the  administration  of  that  branch  of  the  prerogative,  an  order  for  pajrment, 
even  of  a  luniitic's  just  debts,  out  of  the  funds  in  court,  or  by  sale  of  part  of  his 
estate,  will  not  be  made,  unless  a  sufficient  maintenance  for  the  lunatic  will  re- 
main ;  for,  though  lunacy  does  not  prevent  an  arrest  for  debt,  confinement,  in  such 
a  case,  if  not  absolutely  necessary,  would  probably  be*  a  less  evil  than  the  want  of 
a  liberal  maintenance :  see  note  2  to  Ex  parte  CkumUy,  ]  V.  296. 
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[RoLLs.<-1812,  JuifE  16, 22.] 

Legacy  "to  the  three  children  of  A.  the  sum  of  600Z.  each."    Four  children,  aU 
bom  before  the  d^  of  the  Will,  entitled  to  600/.  each  (a). 

William  Mauduit  by  his  Will,  gave  and  bequeathed  to  the 
"  three  children  of  Deborah  Duval,  wife  of  Dr.  Benjamin  Duval,  the 
sum  of  600Z.  each  of  lawful  money  of  6 real  Britain.'' 

(1)  See  tiie  note,  anUy  vol.  i.  204. 

(a)  A  class  of  cases  falling  under  the  head  of  problematical  errors,  inferred 
from  the  stote  of  tlie  testator^  family  compared  with  the  description  in  the  will, 
and  presumed,  in  order  to  support  the  legacies,  although  probably  #no  mistakes 
were  in  rcadity  committed,  is,  when  bequests  are  made  to  a  part  only  of  a  class  of 
pnersons  answering  the  same  description,  but  the  will  does  not  distinguish  the  par- 
ticular objects  of  the  testator's  bounty.  It  is  settled,  that  if  a  testator  bequeath  to 
part  only  of  a  number  of  individuals  of  the  same  description,  and  none  of  them  are 
named  nor  can  be  identified,  either  by  the  will  or  by  extrinsic  evidence,  it  is  to 
be  presumed  that  he  intended  the  whole  class  of  persons,  and  was  mistaken  in  the 
number  when  confining  his  bounty  to  thrie  or  four  of  the  cIbss  by  the  insertion  of 
those  words.  These  restrictive  expressions  are,  therefore,  rejected,  and  the  entire 
number  of  individuals  answering  the  description  are  admitted  as  legatees.  1  Ro- 
per, Legacies,  by  White,  ch.  2,  §  18,  p.  143, 144. 
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Mrs.  Duval  had  four  children,  all  born  before  the  dale  of  the  Will ; 
and,  the  cause  coming  on  for  farther  directions  upon  the  Master's 
Report,  stating,  that  no  evidence  was  produced  to  show,  which  of 
the  four  children  were  the  objects  of  the  testator's  bounty,  the  ques- 
tion arose  upon  the  right  to  this  legacy. 

Mr.  Leach,  for  the  residuary  legatee,  said,  that  as  it  was  impossi- 
ble to  ascertain  the  three  children,  for  whom  these  legacies  were 
intended,  the  bequest  was  void  for  uncertainty. 

Sir  Samuel  Romitty  and  Mr.  Cooker  for  the  children,  conteAded, 
that  they  were  all  entitled  in  equal  proportions ;  that  it  would  be 
most  unjust  to  permit  the  residuary  legatee  to  avail  himself  of  a  plain 
mistake  of  the  testator  ;  and  take  this  sum  of  1800/.  clearly  intended 
to  be  given  away  from   him.     It  is  in   effect  a  legtfcy  of  18002. 

among  these  children. 
[*  126]  The  Master  of  the  Rolls  [Sit  William  Grant]. — 
The  difficulty  of  that  construction  is,  that  here  is  a  legacy 
of  600/.  to  each  of  the  three  children.  Had  it  been  one  sum  to  be 
divided  among  them,  I  might  perhaps  have  held  that  it  should  go 
among  the  four.  You  must  find  certain  persons  to  take  :  otherwise 
it  is  not  taken  out  of  the  residue.  Where  a  legacy  &ils  from  the  un- 
certainty of  the  person,  the  argument  always  is,  that  it  was  in- 
tended to  be  taken  from  the  residuary  legatee. 

( 1 )  The  cause  having  stood  over,  that  authorities  might  be  searched 
for,  the  following  were  produced  :  Tonikins  v.  Tomkins  (2),  Scott  v. 
Fenhoulet  (S),  and  Stebbingy.  fValkei/(4). 

Mr.  Leach  insisted,  that  it  was  impossible  to  take  from  the  resid- 
uary legatee  600Z.  more  than  was  given. 

The  Master  of  the  Rolls  said,  he  should  follow  the  case  of 
Tomkms  v.  Tomkins ;  which  is  a  decision  expressly  in  point;  and 
was  confirmed  in  Stebbing  v.  Walkey  by  Lord  Kenyon ;  who  con- 
formed to  the  authorities,  disapproving  'the  principle.  The  ground, 
on  which  the  Court  has  proceeded,  is,  that  it  is  a  mere  slip 
[*  127]  in  expression:  the  meaning  is  all  children,  or  all  *  serv- 
ants ?5)  ;  and  the  Court,  conceiving  the  intention  to  be  to 
give  to  each  child  so  much,  strikes  out  the  specified  number. 

(1)  The  remainder  of  the  caae  ex  Relatione. 

(2)  Cited3  Atk.  257;  SVes.  564;  and  from  tlie  Register's  Book,  1743,  fol. 
TTSf  as  follows:  The  testator,  giving  to  his  sister  20/.  gave  ''to  her  three  children 
50/.  each,  to  be  paid  to  their  trustees  in  a  month,  till  they  arrive  at  their  age  of 
twenty-one  years." 

The  Lord  Chancellor  declared,  that  by  tlie  construction  of  tlie  Will  the  Plain- 
tiffs, Martha,  Elizabeth,  Sarah,  and  Benjamin,  the  children  of  the  testator's  brother 
Benjamin  Thomas,  were  entitled  to  50/.  a-piece. 

(3)  Stated  2  Bro.  C.  C.  86 ;  sec  Mr.  Belt's  note,  to  the  5th  edit. 

(4)  2  Bro.  C.  C.  85  ;  1  Cox,  250. 

(5)  Sieech  v.  T^nrig^on,  2  Ves.  560.  It  certainly  seems  more  easy  ^o  infer  an 
error  in  the  description  of  a  class  of  legatees,  either  from  an  imperfect  knowledge 
of  them,  if  not  connected  with  the  testator,  or  from  mere  inadvertence,  than  to 
conceive,  that,  adopting  this  form  of  legacy,  he  intended  to  exclude  a  particular 
individual.  See  other  cases  of  mistaken  description^  ante,  vol.  i.  267,  the  note  to 
Parsons  v.  Parsons. 
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The  Decree  was  accordingly  pronounced ;  declaring,  each  of  the 
four  children  of  Deborah  Duval  entitled  to  600/. 


If  one  entire  bequest  be  made  in  favor  of  a  class  of  persons  collectively,  some 
of  the  individuals  of  which  class  cannot  legally  take,  the  whole  bequest  roust  fail ; 
for  it  would  be  making  a  new  will  for  the  testator,  if  a  court  were  to  split  into  por- 
tions his  general  bequest  to  the  class  ;  and  to  say  that,  since  his  intention  cannot 
operate  in  favor  of  the  whole  clajas,  his  bequest  shall  be  converted  into  (what  the 
testator  never  intended  it  to  be,  namely]  a  series  of  particular  legacies  to  particu- 
lar individuals ;  or  if  the  class  itself  were  to  be  subdivided  by  tlie  court,  when  no 
such  distinction  was  in  the  contemplation  of  the  testator :  lAoke  v.  Bohinson,  2 
Meriv.  390.  And,  though  the  principal  case,  and  the  authorities  therein  cited, 
have  established,  that  a  mere  mistake,  as  to  the  number  of  a  class,  will  not  vitiate 
a  bequest  to  the  class,  generally,  but  that,  if  the  legacy  be  of  a  certain  sum,  to  be 
divided  amon^t  the  described  class,  all  answering  uiat  description  will  take  equal- 
ly ;  or,  if  the  liequest  be  of  a  fixed  sum  to  each,  though  the  number  of  legatees 
may  have  been  incorrectly  stated,  every  individual  of  Uie  class  will  be  entiSed  to 
that  sum ;  and  the  numerical  specification  may  be  rejected  as  repugnant :  (see, 
aritt,  note  2  to  Stanley  v.  StcmUy^  16  Ves.  491,)  still,  if  a  testator,  after  a  bequest 
in  favor  even  of  "  all  and  every  one "  of  a  particular  class  should  proceed  to 
enumerate,  and  fmm«,  the  individuals  composing  that  class,  although  such  enumer- 
ation should  be  defective,  it  will  be  considered  as  sufficiently  ascertaining  whom 
the  testator  meant  to  include,  when  he  spoke  of  "all;  "  and  no  unnamed  mdivid- 
ual  of  the  class  will  be  entitled  to  a  share :  Eccard  v.  Brooke,  2  Cox,  2\7.  The 
cases  of  Scoti  v.  Fenotdkdty  and  of  Stehhiiig  v.  Wdkey^  which  were  cited  in  the 
principal  case,  have  since  been  resfiectively' published,  in  1  Cox,  79,  and  in  1  Cox, 
250:  the  case  of  Tomkma  v.  Tomkina  is  stated  at  length  in  the  note  to  SUmley  v. 
SUmUy,  before  referred  to. 


WHITE  V.  FUSSELL. 
[1812,  July  6.] 

After  publication  order  for  examination  by  general  Interrogatories  as  to  the 
credit  of  a  Witness  in  the  Cause  (a),  and  as  to  such  particular  facts  only  as  are 
not  material  to  the  issue  (b) :  but,  publication  having  passed  five  months,  not  to 
delay  the  Hearing.  The  Court  does  not  previously  consider,  whether  the  sub- 
ject of  the  examination  is  material  to  the  issue :  but  in  that  case  will  suppress 
the  depositions. 

Examination  to  credit  after  publication,  where  the  Witnesses  are  in  the  country, 
by  commission,  on  articles  exhibit^ed  with  one  of  the  Six  Clerks,  [p.  128.] 

After  publication  passed  a  Motion  was  made  by  the  Defendants 
for  a  Commission  to  examine  witnesses  upon  articles,  exhibited  with 
one  of  the  Six  Clerks,  to  the  credit  of  W.  C.  a  witness,  examined  in 
the  cause  for  the  Plaintiff. 

Mr.  Owen,  in  support  of  the  Motion,  stated,  that  in  the  case  of 
Pur  cell  V.  STNamara  (I)  the  application  was  for  leave  to 
exhibit  interrogatories  in  support  of  *  articles  filed  with  the     [*  128] 

(a)  As  to  the  practice  now  adopted  in  reference  to  the  mode  of  discrediting 
witnesses,  see  1  Barbour,  Ch.  Pr.  307,  308. 
{b)  See  2  Madd.  Ch.  Pr.  421-424 ;  1  Smith,  Ch.  Pr.  ch.  36,  p.  398,  et  aeq. 
(1)  AnJU^  vol.  viii.  ;^4 ;  see  the  note,  327. 
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Examiner:  the  witnesses  being  in  town:  but,  if  they  are  in  the 
country,  the  articles  are  exhibited  with  one  of  the  Six  Clerks; 
and  then  the  application  is  for  a  Commission.  One  of  the  articles  is, 
that  W.  C.  is  not  to  be  believed  upon  his  oath  :  another  goes  to  invali- 
date his  testimony  to  particular  facts,  not  applying  directly  to  the 
point  in  issue. 

Mr.  Hall,  for  the  Plaintiff. — This  Motion  is  contrary  to  the  prac- 
tice, attended  with  danger,  and  for  the  purpose  of  delay.  The  ap- 
plication ought  to  have  been  earlier ;  publication  having  passed  in 
February ;  and  the  cause  will  be  heard  at  the  Rolls  this  week. 
Formerly  this  examination  was  confined  to  general  credit,  and  was 
permitted  only  before  publication  ;  and  the  deviation  from  that  prac- 
tice is  much  to  be  lamented.  The  witness  to  be  examined  is  always 
known ;  a  note  being  handed  in ;  and  at  that  instant  the  measure 
ought  to  be  taken.  It  has  been  held,  however,  that  it  is  of  right  to 
examine  generally  to  credit,  if  no  delay  or  mischief  will  result  from 
it ;  Russell  v.  Atkinson  (1)  ;  but  it  was  refused  after  publication,  and 
the  cause  in  the  paper:  Gill  v.  Watson  (2),  The  late  unsuc- 
cessful application  (3)  to  refer  the  depositions  of  this  witness  for  im- 
pertinence has  waived  the  right  to  impeach  his  credit ;  which  ought 
to  have  been  the  first  step.  It  is  said,  that  the  examination  may  go, 
not  only  to  general  credit,  but  to  particular  facts,  not  applying 
directly  to  the  point  in  issue.  The  ancient  practice  of  the  Court  has 
no  instance  of  that :  but  these  particular  facts  are,  not  only  in  issue, 
but  most  important  to  the  merits  :  viz.  that  various 
[*  129]  *  applications  were  made  to  the  Defendants  for  their  ac- 
counts :  which  they  refused  to  produce :  the  object  of  the 
Bill  being  to  compel  them  to  execute  a  trust  to  sell  an  estate.  In 
Carlos  V.  Brooke  (4)  your  Lordship  suppressed  the  depositions,  as 
being  material  to  what  was  in  issue. 

Mr.  Owen,  in  reply. — ^The  decision  in  PurceU  v.  MNamara  was, 
that  after  publication  you  may  examine  generally  as  to  credit,  and  to 
such  facts  as  go  to  credit,  and  are  not  material  to  the  issue  in  the 
cause.  In  the  case  of  a  person,  indicted  some  years  ago  by  a  woman, 
named  Jane  Gibbs,  for  robbing  her  in  Kensington  Gardens,  the  pros- 
ecutrix, having  given  her  evidence,  was  asked,  whether  she  had- ever 
made  a  similar  charge  against  any  other  person :  she  denied  it ;  and 
two  persons  proved  similar  charges  made  by  her  against  them :  upon 
which  the  prisoner  was  acquitted. 

This  Order  must  certainly  be  qualified,  so  as  not  to  delay  the 
cause. 

The  Lord  Chancellor  [Eldon]. — ^This  application  ought  cer- 
tainly to  have  been  earlier;  but,  with  the  qualification,  that  it  shall 
not  delay  the  hearing  of  the  cause  an  hour,  the  practice  is  settled, 
that  after  publication  you  may  examine  generally  as  to  the  compe- 

(1)2  Dick.  532. 

(2)  3  Atk.  522. 

(3)  ^tiUy  iia 

(4)  AnU,  vo).  X.  49. 
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tence  of  the  witness  ;  but  not  to  contradict  him  as  to  any  thing  ma- 
terial to  the  issue.  The  interrogatories  in  Purcell  v.  SFNamara, 
whether  the  witness  had  not  been  a  woollennlraper,  and 
become  insolvent,  *  were  in  no  degree  material  to  what  [*  130] 
was  in  issue ;  and  upon  authorities  the  examination,  wheth- 
er his  denial  of  those  facts  on  his  cross-examination  was  false,  was 
permitted,  to  shake  his  credit ;  but  no  farther,  upon  these  grounds  ; 
that  there  would  be  no  end  of  it  as  to  the  matters  in  issue ;  of  which 
also  the  party  has  some  information  from  the  pleadings  ;  but  it  is  im- 
possible that  he  can  have  any  previous  notice  of  a  fact,  stated  by  the 
witness,  not  relating  to  what  is  in  issue  ;  as  in  the  case  in  the  Ex- 
chequer (1)  ;  where  the  interrogatory  was,  whether  the  witness  had 
been  a  milk-maid  with  the  Defendant,  and  at  what  time.  The  Court 
will  not  at  this  moment  take  into  consideration,  whether  these  mat-' 
ters  are  in  issue,  or  not.  If  under  this  liberty  to  examine,  you  go  to 
any  fact,  that  is  in  issue,  the  depositions  must  be  suppressed. 

You  may  therefore  take  the  Order,  but  with  this  qualification ; 
that  it  shall  not  delay  the  hearing  of  the  cause,  whether  you  shall  have 
got  through  your  examination,  or  not. 

Costs,  being  prayed  on  account  of  the  delay,  were  reserved  (2) . 
The  Order  was,  that  the  Defendants  be  at  liberty  to  examine  wit- 
nesses by  general  interrogatories  as  to  the  credit  of  C.  and  as  to  such 
particular  facts  only  as  are  not  material  to  what  is  in  issue  in  this 
cause,  and  to  take  out  a  Commission  for  that  purpose,  &c.  (3). 

See,  oiiie,  the  notes  to  &  C,  19  V.  113. 


HOLBROOK   V.  SHARPEY.  [♦  131] 

[RoLLS.-*-]812,  July  1,  8.] 

Decree  on  setting  aside  an  Annuity,  for  want  of  a  Memorial  registered,  an 
account  of  the  consideration,  with  interest  and  Costs,  and  of  all  the  annual  pay- 
ments :  the  balance  on  either  side  to  be  paid ;  the  securities  delivered  up;  and 
a  re-conveyance  (a). 

By  Indentures,  dated  the  18th  of  February,  1789,  Richard  Hol- 
brook  in  consideration  of  500Z.  granted  an  annuity  of  40/.  to  Jane 
and  Mary  Sharpey  for  their  lives  and  the  life  of  the  survivor ;  se- 
cured by  bond  and  warrant  of  attorney  and  by  the  assignment  of 
leasehold  premises  for  the  residue  of  two  terms  of  ninety-nine  years. 

(1)  Chiven  v.  Box,  Exch.  26th  of  May,  1789.    Cited,  ante,  vol.  viii.  325. 

(2)  The  costs  were  afterwards  given  on  the  crround,  that  the  Commission  was 
executed  after  the  Decree:  While  v.  Funell,  1  Ves.  &  Bea.  151. 

(3)  Watmore  v.  Dtdttruon,  2  Yes.  &  Bea.  267 ;  Anon.  3  Ves.  &  Bea.  93. 
(a)  See  1  Story,  Eq.  Jur.  §  302,  note. 
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No  memorial  having  been  registered  of  this  annuity,  the  Bill,  filed 
by  the  executrix  of  Holbrook  against  Mary  Sharpey,  who  survived 
Jane,  and  was  her  executrix,  and  against  the  trustees,  prayed  an  ac- 
count of  what  is  due  in  respect  of  the  500/.  and  interest  from  Feb- 
ruary 1788,  and  of  all  sums,  received  on  account  of  the  annuity, 
and  of  the  interest  upon  all  such  sums ;  and,  in  case  it  shall  appear, 
that  the  said  consideration  and  interest  has  been  overpaid,  then  that 
the  Defendant  Mary  Sharpey  may  refund :  the  Plaintiilf  offering  to 
repay  what,  if  any  thing,  shall  remain  due  to  her  in  respect  of  the 
said  500/.  and  interest ;  and  that  the  deed,  and  bond,  <&c.  may  be 
delivered  up  to  be  cancelled ;  and  the  leases  re-assigned. 

The  Answer  submitted,  that  the  accounts  ought  not  to  be  so  di- 
rected as  to  set  aside  the  voluntary  payments  of  the  annuity  by  Hol- 
brook in  his  life. 

Mr.  Leach  and  Mr.  Wyatiy  for  the  Plaintiff,  prayed  a  Decree  in 
the  same  terms  as  in  the  case  of  Byna  v.  Vivian  (1). 
[*  132]  *  Sir  Samuel  RomiUy  and  Mr.  Gardener,  for  the  De- 
fendant, admitting,  that  the  account  was  properly  directed 
in  that  case,  as  the  Defendant  had  been  in  possession,  resisted  the 
Decree  to  the  extent  of  making  the  Defendant,  if  she  should  appear 
to  have  been  overpaid,  refund  ;  which  must  produce  great  injustice : 
the  party  lying  by,  until  the  account  turns  in  his  favor:  and  then 
bringing  forward  the  objection.  They  referred  to  Byne  v.  Pot- 
ter (2),  and  the  present  Lord  Chancellor's  observations  upon  both 
those,  cases  in  Bromley  v.  Holland  (3). 

Mr.  Leachy  in  reply,  said,  that  Byne  v.  Potter  must  have  termi- 
nated in  a  sort  of  compromise,  by  giving  the  costs  as  a  substitute  for 
the  account ;  and  that  the  course  in  the  Master's  office  now  is  to 
take  the  account  upon  the  principle  of  mortgagor  and  mortgagee ; 
making  rests  at  each  payment ;  and  calculating  interest  at  5/.  per 
cent. 

July  8th.  The  Mastek  op  the  Rolls  [Sir  William  Grant]. — 
In  the  case  of  Bromley  v.  Holland  Lord  Alvanley's  opinion  was, 
that  the  Defendant  ought  not  to  be  charged  with  any  payments, 
made  before  the  time  of  filing  the  Bill.  In  a  late  case,  Bardon  v. 
Browning  (4),  Sir  James  Mansfield  expresses  very  considerable  sur- 
prise, at  the  decision,  that  payments  of  the  annuity  were  to  be  con- 
sidered as  part  of  the  consideration  returned.  Lord  Kenyon  was  at 
first  of  opinion,  that  they  ought  not  to  be  so  considered  ;  and  the 
present  Lord  Chancellor,  even  when  reversing  Lord  Alvanley's  De- 
cree, approves  Lord  Kenyon's  first  opinion  (5). 
[*  133]  *  It  is  however  now  perfectly  settled,  that  the  payments 
are  from  the  beginning  to  be  brought  into  the  account^ 
which  arises  between  the  grantor  and  grantee  in  consequence  of  set. 

(1)  ^nfe,  vol.  V.  604. 

(2)  5  Ves.  609. 

(8)  ^nU,  vol.  vii.  a 

(4)  1  Taunt.  520. 

(5)  wSh/e,  vol.  vii.  23. 
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ting  aside  the  annuity.  Then  upon  the  farther  question,  whether, 
if  the  payments  exceed  the  principal  and  interest,  the  grantee  is  to 
account  for  the  surplus,  I  am  at  a  loss  how  to  distinguish  between 
the  first  payment  and  the  last.  Either  all  the  payments,  made  un- 
der a  void  annuity  deed,  must  be  considered  as  purely  voluntary,  in 
which  case  none  of  them  could  be  recovered  back  :  or  they  are  all 
money  had  and  received  to  the  use  of  the  grantor,  and  therefore  to 
be  all  returned  or  accounted  for. 

Lord  EUenborough  in  Hicki  v.  Hicki  (1)  upon  a  question  of  set- 
ting oflf  payments  made  in  respect  of  an  annuity,  set  aside  for  a  de- 
fective registry,  in  an  action  to  recover  the  consideration  says, 
"This  was  either  an  annuity,  or  not  an  annuity  :  if  not  an  annuity, 
the  sums,  paid  on  either  side,  were  money- had  and  received  by  the 
one  party  to  the  other's  use." 

That  is  as  true  of  the  last  payment  as  of  the  first. 

In  the  case  of  Byne.v.  Vivian  the  Defendant  insisted, 'that  none 
of  the  payments  were  to  be  brought  to  account.  Lord  Rosslyn  de- 
termined, that  the  account  must  be  taken ;  and  seems  to  have 
thought,  that  the  necessary  consequence  of  taking  an  account,  into 
which  annuity  payments  were  at  all  to  enter,  was,  that  the  balance^ 
whichever  way  it  turned,  should  be  paid  by  the  party  indebted ; 
and  the  Decree  was  expressly  to  that  efiect.  In  Byne 
V.  Potter  I  *  do  not  apprehend,  that  upon  any  reconsider-  [*  134] 
ation  the  Court  held  the  former  Decree  to  be  wrong. 
The  Defendant  admitting  himself  to  be  overpaid,  the  Plaintiff*,  in  all 
probability,  did  not  think  it  worth  while  to  press  for  an  account ; 
but  was  contented  to  take  his  costs,  as  a  set-ofi*  against  what  had 
been  overpaid.  In  the  other  case  the  costs  were  to  be  paid  by  the 
Plaintiff*.  I  shall  therefore  follow  the  precedent  in  Byne  v.  Vivian; 
and  direct  the  account  in  the  same  terms  (2). 

See  the  notes  to  Byne  v.  Fttmm,  5  V.  604. 

(1)  3  East,  1& 

(3)  See  the  note,  anU^  vol.  IL  26. 
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REYNOLDS  t;.  PITT. 

[181?,  July  9.] 

I5JU5CTI0N  against  an  Ejectment  for  breach  of  covenant  to  insure  against  fire 
refused. 

Practice,  after  a  decision  by  one  Court,  instead  of  re-bearing  or  appealing,  to  in- 
stitute a  Suit  in  another  Court  for  the  same  object,  disapproved. 

Relief  against  forfeiture  by  breach  of  covenant,  with  reference  to  non-payment  of 
money  at  the  specified  timie,  on  the  erroneous  notion,  that  by  pigment  of  inter- 
est the  party  is  re-instated  (a),  [p.  140.1 

The  ground  in  Hatk  v.  Leonard  (9  Mod.  91)  for  relief  against  breach  of  covenant 
to  repair,  if  not  such  as  to  make  repair  before  the  end  of  the  Term  impractica- 
ble, disapproved  (b\  [p.  141.] 

Elizabeth  Sherwin  was  the  tenant  of  a  coffee-house  under  a 
lease  by  the  Defendant  for  twenty-one  years,  containing  a  covenant 
by  the  lessee  to  insure  and  keep  the  premises  insured  from  fire  dur- 
ing the  term  to  the  amount  of  800Z.,  with  a  proviso  for  re-entry  on 

(a)  Doubts  have  been  sometimes  expressed  as  to  the  solidity  of  tihe  foundation, 
on  which  the  doctrine  of  affording  relief  in  such  cases  rests ;  but  this  doctrine  is 
now  firmly  established,  and  has  been  extended  to  embrace  a  varictv  of  cases,  not 
only  where  money  is  to  be  paid,  but  where  other  things  are  to  be  done,  and  other 
objects  are  contracted  for.  2  Story,  £q.  Jur.  §  1313,  1314 ;  Skinner  v.  DayUnty 
2  Johns.  Ch.  535. 

It  is  supposed  by  Lord  Eldon  that  interest  for  the  delay  of  payment  of  monc^  is 
not,  or  may  not  be,  an  adequate  compensation  for  the  omission  to  pay  at  the  time 
appointed.  That  objection  equally  applies  to  the  aUowance  of  interest  at  law,  as 
a  compensation.  It  may,  in  a  given  case,  be  inadequate  to  the  particalar  loss  sus- 
tained by  the  creditor.  Yet  it  is  uniformly  acted  upon,  without  hesitation ;  and 
the  creditor  will  not  be  pennitted  to  recover  a  greater  compensation.  The  reason 
is,  that  interest  is  a  certain  and  general  rule  adapted  to  ordinary  circumstances ; 
and  it  would  be  inconvenient  to  go  into  a  particular  examination  of  all  the  cir- 
cumstances of  each  case,  in  order  to  ascertain  the  loss  or  injury.  The  general 
rule  of  interest  is  adopted,  because  it  meets  the  ordinary  grievance,  and  compen- 
sates for  it  All  general  rules  must  work  occasional  miscmefe.  2  Story,  £q.  Jur. 
§  1316,  note. 

(h)  It  is  admitted,  that  where  the  condition  or  forfeiture  is  merely  a  security  for 
the  non-payment  of  money,  (such  as  a  ri^ht  of  re-entry,  upon  non-payment  of  rent), 
there,  it  is  to  be  treated  as  a  mere  secunty,  and  in  the  nature  of  a  penalty,  and  is 
accordingly  relievable.  But,  if  the  forfeiture  arises  from  the  breach  of  any  other 
covenants  of  a  collateral  nature ;  as,  for  example,  of  a  covenant  to  repair;  there, 
although  compensation  might  be  ascertained,  and  made  upon  an  issue  quantum 
ddmnwatus;  yet  it  has  been  held,  that  Courts  of  Equity  ought  not  to  relieve,  but 
should  leave  tiie  parties  to  their  remedy  at  law.  2  Story,  Eq.  Jur.  §  1321.  Mr. 
Justice  Story  remarks,  that  it  is  not  very  easy  to  see  the  ground  of  this  distinction 
between  these  two  classes  of  cases.  It  is  rather  stating  the  distinction,  than  the 
reason  of  it,  to  assert,  that,  in  the  on(f  case,  'the  amount  of  damages  by  the  non- 
payment of  the  rent  is  certain  and  fixed ;  in  the  other  case,  the  damages  are  un- 
certain and  unliquidated.  But,  in  the  case  of  a  penalty,  such  a  distinction  is 
wholly  repudiated ;  because  the  penalty  is  treated  as  a  security.    Ibid,  §  1322. 

Mr.  Baron  Wood's  opinion  in  Braceiridge  v.  Buckley^  2  Price,  200,  contains  the 
reasons  for  the  opposite  doctrine,  which  are  said'by  Mr.  Justice  Story  to  be  well 
worthy  of  consideration.  Mr.  Chancellor  Kent,  in  Skinner  v.  Dayton^  2  Johns. 
Ch.  5d5,  seems  to  have  held*  the  same  doctrine  as  Mr.  Baron  Wood.  See  also 
Livingston  v.  TompkinSj  4  Johns.  Ch.  431;  1  Fonbl.  £q.  b.  1,  ch.  4,  §  1,  note  (c); 
ib.  ch.  6,  §  4,  notes  (g)  and  (h) ;  ib.  $  5,  note  (&). 

The  doctrine  se^ms  now  established  in  England,  that,  in  all  cases  of  forfeiture 
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breach  of  covenant.  A  policy,  which  she  had  eifected  for  seven 
years,  expiring  at  Lady-d&y  1808,  she  neglected  to  renew  that  in- 
surance for  two  years ;  during  which  she  kept  her  goods  insured  at 
another  office.  That  omission  being  waived,  she  renewed  the  in- 
,  surance  for  one  year,  expiring  at  Lady-day  1811.  On  the  25th  or 
26th  of  April  1811  Pitt  having  inquired  about  the  insurance,  she  on 
the  26th  or  27th  paid  one  year's  premium  on  the  policy  ;  and  took 
a  receipt.  On  the  27th  Pitt  brought  an  ejectment ;  upon  which 
she  filed  a  bill  in  the  Court  of  Exchequer  for  an  injunction  ;  and  ob- 
tained an  injunction  upon  the  answer  on  payment  of  costs. 

On  the  27th  of  May  a  Commission  of  Bankruptcy  issued  against 
Elizabeth  Sherwin.  The  costs,  which  were  taxed  on  the 
*30th  of  June,  not  being  tendered  until  the  9th  of  No-  [*  135] 
vember,  were  then  refused  ;  and  notice  of  trial  was  given : 
on  which  the  assignees  filed  a  supplemental  Bill ;  and  moved  for  an 
injunction,  offering  to  pay  the  .costs;  which  motion  was  refused 
with  costs. 

The  assignees  then  dismissed  the  Bill  in  that  cause  ;  filed  a  Bill  in 
the  Court  of  Chancery  ;  and  moved  for  an  injunction  to  stay  execu- 
tion. That  motion,  having  been  refused  by  the  Master  of  the 
Rolls  [Sir  William  Grant],  with  costs,  was  renewed  before  the  Lord 
Chancellor. 

Mr.  Hart,  Mr.  Leach,  and  Mr.  Wingfield,  in  support  of  the  mo* 
tion. — ^The  cases  of  equitable  relief  against  a  forfeiture  by  breach  of 
covenant  have  not  gone  beyond  breaches,  admitting  a  compensation 
merely  pecuniary,  as  by  non-payment  of  rent :  the  dodbt  upon  the 
case  of  Hill  v.  Barclay  (1)  as  to  repairs,  being,  whether  that  could 
be  so  considered ;  and  in  that  instance  the  Court  with  reluctance  ad- 
mitted the  forfeiture  ;  though  from  a  breach  wilful  and  contumacious, 
producing  gross  damage.  It  ended  in  a  compromise :  the  landlord 
giving  up  the  forfeiture  on  the  tenant's  undertaking  to  repair  to  his 
satisfaction.  The  case  now  presented  is  untouched  by  decision.  The 
landlord  has  not  suffered,  and  cannot  suffer,  any  damage  :  the  insur- 
ance being  renewed  on  the  very  day  the  forfeiture  was  claimed  ;  and 
the  lessor,  thus  reinstated,  has  no  demand  for  compensa- 
tion. Though  there  is  no  decision,  an  injunction  *was  [*  136] 
granted  in  a  much  stronger  case,  Rolft  v.  Harris  (2)  ; 
where  the  tenant,  having  his  attention  called  to  it  by  the  landlord's 
express  direction,  had  effected  the  insurance ;  and  afterwards  suf- 
fered it  to  expire.     The  lapse  in  this  instance  was  the  effect  of  mere 

for  the  breach  of  any  covenant  other  than  a  covenant  to  pay  rent,  no  relief  ought 
to  be  granted,  in  Equity,  unless  upon  the  ground  of  accident,  mistake,  fraud  or 
durprise,  although  the  breach  is  capable  of  a  just  compensation.  2  Story,  £q.  Jur. 
§  1333 ;  ^muby  v.  Woodward,  6  B.  &  C.  519;  Rndt  v.  Farr,  6  M.  &  S.  121 ; 
BwBttr  V.  Colby,  1  Hare,  Ch.  109.  Perhaps  this  doctrine  would  be  received  in 
the  United  States  with  more  hesitation.  Harris  v.  Trovp,  8  Paige,  425.  See, 
antt,  note  (o)  Eaton  v.  Lyon,  3  V.  690. 

(1)  Anie,  vol.  xvi.  402 ;  xviiL  56 ;  Braetbridge  v.  Buckley,  2  Price,  200.  See 
the  note,  ante,  vol.  x.  70. 

(2)  2  Pri.  212,  n.    Upon  heating  the  cause ;  when  the  Bill  was  dismissed. 
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inadvertence,  or  the  distraction  arising  from  the  bankruptcy.  The 
right  of  the  assignees  is  the  same  as  that  of  the  bankrupt ;  entitled 
to,  and  bound  by,  all  equities  affecting  her. 

Sir  Samuel  Romilly  and  Mr.  ShadweU^  for  the  Defendant. — ^The 
answer  discloses  the  material  fact,  that  the  bankrupt  kept  the  house 
two  years  uninsured ;  though  she  insured  her  own  goods  ;  omitting 
to  renew  the  policy,  not  from  inadvertence,  but  with  the  design  of 
evading  the  covenant.  There  is  not  at  Ihis  moment  any  legal  pol- 
icy ;  though  the  office,  having  accepted  the  premium,  would  prob- 
ably in  case  of  a  loss  be  compelled  to  pay.  Upon  what  principle  of 
Equity  can  this  relief  stand  ?  The  effect  of  the  Statute  (1),  as  it 
has  been  understood,  though  not  expressed,  is,  that  relief  cannot  be 
given  in  any  case  except  for  non-payment  of  rent ;  as  there  is  no 
other  case,  which  admits  such  a  clear  indemnity  by  pecuniary  com- 
pensation ;  and  even  in  that  case  the  act  confines  the  application  for 
relief  to  six  months.  Is  a  tenant  tp  whom  the  Legislature  has  thus 
expressly  given  relief,  to  be  in  a  worse  situation  in  this  respect,  than 
the  tenant  not  insuring ;  who  is  not  limited  to  any.  partic- 
[*  137]  ular  period  ?  Indemnity  against  the  breach  of  this  ♦cov- 
enant is  from  its  nature  impossible.  The  risk  has  been 
already  incurredby  the  landlord.  The  covenant  to  repair  would  ex- 
tend to  the  case  of  fire :  but  the  reason  against  forfeiture,  that  no 
damage  has  been  suffered,  amounts  to  this,  that  these  covenants  shall 
not  be  performed  ;  the  tenant  keeping  in  his  pocket  the  additional 
rent,  stipulated  for  in  the  shape  of  premium  to  the  office.  The  in- 
jury to  the  landlord  is  the  risk,  that  has  been  incurred.  His  property 
has  been  by  the  tenant's  default  put  in  hazard  without  the  security 
for  reimbursement,  for  which  he  had  contracted ;  and  the  absence  of 
damage  is  mere  accident.  The  case  of  Rolfe  v.  Harris  has  no  ap- 
plication :  the  question  being  only,  whether  the  lessor  was  entitled 
to  a  covenant  for  insurance  under  an  agreement  for  a  lease  with 
usual  covenants.  In  this  case  the  Court  of  Exchequer  admitted  the 
distinction  between  the  lessee  and  her  assignees  upon  the  injustice  of 
forcing  a  stranger,  as  a  tenant,  upon  the  lessor. 

Mr.  Harty  in  reply. — ^The  lessor  might  have  provided  against  that 
consequence.  The  Statute  does  not  interfere  with  the  jurisdiction 
of  relief  against  forfeiture,  except  in  the  precise  case  of  an  unten- 
anted house,  where  no  sufficient  distress  is  left  upon  the  premises. 
The  tenant  made  the  insurance  the  instant  she  was  called  upon.  If 
there  can  be  no  compensation,  the  reason  is,  that  there  has  been  no 
damage :  but  risk  may  be  compensated  as  well  as  damage ;  and  the 
compensation  will  be  by  placing  the  landlord  in  a  state  of  security 
against  future  risk,  and  reimbursing  him  the  expense  of  putting  him- 
self in  that  state. 

The  Lord  Chancellor  [Eldon]. — ^This  application  for 

[*  138]     *  an  Injunction  appears  under  circumstances  perfectly  new ; 

and,  whatever  might  have  been  my  opinion,  had  the  appli- 

(1)  Stat.  4  Geo.  11.  c.  28,  s.  2,  3,  4. 
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cation  been  originally  made  here,  it  seems  to  me,  that  I  could  not  in- 
troduce a  practice  more  pregnant  with  mischief  than  this  ;  which  must 
proceed  upon  the  notion,  that,  the  Court  of  Exchequer  having  erred 
in  their  judgment,  the  party,  instead  of  resorting  to  the  regular  mode 
of  setting  them  right,  may  file  another  BiR  in  this  Court  for  the  same 
object ;  and  all,  that  has  passed  upon  it  in  that  Court,  is  to  go  for 
nothing.  That  course  would  lead  to  this :  that  in  every  instance, 
where  the  Court  of  Exchequer  refused  an  Injunction,  the  instant  the 
party  is  by  that  judgment  permitted  to  have  recourse  to  his  legal 
remedy,  the  same  course  must  be  pursued  in  the  Court  of  Chancery  : 
and  so,  vice  versa^  a  party,  failing  here,  would  try  another  suit  in  the 
Exchequer.  In  such  a  case,  therefore,  unless  some  precedent  can 
be  produced,  whether  the  forms  of  pleading  would,  or  would  not, 
admit  the  proceeding  in  another  suit  as  a  bar,  the  party  cannot  com- 
plain, that  the  Court  will  not  interfere  until  the  hearing.  I  must  take 
the  decision  of  the  Court  of  Exchequer  to  be  right.  If  the  Plaintifls 
are  entitled  to  an  Injunction  they  ought  again  to  have  submitted 
these  points  to  the  consideration  of  that  Court ;  and  if  they  adhered 
to  their  former  judgment,  I  ought  not  upon  this  summary  application 
to  presume,  that  they  are  wrong ;  or  to  permit  that  question  to  be 
tried  in  this  form;  and  therefore  I  cannot  interfere  until  the 
hearing. 

The  case  of  Rolfe  v.  Harris  is  distinguished  in  that  respect ;  nor 
can  I  conceive  that  case  in  any  degree  a  precedent,  for  this.  The 
Bill  charged,  that  the  covenant  was  not  authorized  by  the 
agreement  or  Act  of  *  Parliament ;  but  was  introduced  by  [*  139] 
mistake  and  inadvertence  ;  and  there  was  no  consideration 
to  the  lessee  for  permitting  it ;  that  he  had  called  upon  the  landlord 
to  release  the  covenant ;  which  was  refused :  and  the  Plaintiilf  being  ig- 
norant, that  he  could  be  relieved  against  such  a  covenant,  the  covenant 
itself,  not  a  breach  of  it,  caused  an  insurance  to  be  made  for  a  year 
from  Christmas,  1809;  professing  his  intention  to  insure  again  from 
Christmas,  1810 :  but,  having  suffered  two  days  to  elapse,  the  action 
was  commenced  ;  that  in  the  communication  upon  the  subject  they 
both  understood,  that  the  lessee  was  not  under  any  obligation  to  in- 
sure ;  and  the  lessor  had  therefore  actually  insured :  Uie  Plaintiff 
praying  a  Decree  in  the  alternative ;  either  to  be  relieved  from  the 
covenant ;  or,  if  not  entitled  to  that,  to  be  relieved  against  the  for- 
feiture on  payment  of  the  damages  incurred.  The  answer  stated  a 
case,  leaving  in  great  uncertainty  the  question,  whether  the  covenant 
was  to  be  considered  binding  or  not.  It  is  obvious,  that  upon  the 
heads  of  mistake  and  surprise,  though  few  cases  are  attended  with 
more  difficulty,  the  Court  would  relieve  against  the  fact,  that  the 
obligation  was  thus  introduced  into  the  lease  ;  and  under  these  cir- 
cumstances, the  Plaintiff  calling  for  that  alternative  relief,  the  Order 
was  made  for  an  Injunction,  without  prejudice  to  the  questions ;  re- 
serving them  until  the  hearing ;  and  regulating  the  possession  in  the 
interval. 

That  case  has  therefore  no  application  to  this ;  which  must  be  con- 
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Bidered  as  a  case,  in  which  the  lessee,  having  entered  into  a  covenant 
to  insure  for  800/.,  wilfully  neglected  to  fulfil  that  obligation,  under 
which  she  unquestionably  knew  she  had  placed  herself.  I  should  be 
unwilling  to  decide  such  a  question  without  much  more  con- 
[*  140]  sideration  than  c4ii  be  given  to  it  upon  this  sprt  of  *  Mo- 
tion ;  not  being  able  to  collect,  what  is  the  principle  result- 
ing from  all  the  cases ;  all  of  which  I  considered  in  Hill  v.  Barclay ; 
and,  attending  to  the  effect  of  those  before  and  since  the  Statute,  it 
ahvay  occurred  to  me  as  very  extraordinary,  that,  if  relief' was  usually 
given  here  against  the  breach  of  general  covenants,  not  relating  to 
the  non-payment  of  rnoney,  the  Legislature,  adopting  that  measure 
as  to  non-payment  of  rent,  and  giving  so  much  attention  to  the  case 
of  landlord  and  tenant,  did  not  recollect,  that  against  every  breach  of 
covenant,  for  which  an  action  could  be  maintained,  relief  might  have 
been  had. 

The  origin  of  this  doctrine  is  to  be  attributed  to  those  cases,  in 
which  relief  was  given  originally  with  reference  to  non-payment  of 
money  at  the  specified  time ;  this  Court  holding,  that  by  the  pay- 
ment of  interest  the  party  was  put  in  just  the  same  state,  as  if  the 
principal  had  been  paid  at  the  time  stipulated ;  though  the  failure  of 
payment  at  the  time  may  be  attended  with  mischievous  consequences, 
that  never  can  be  cured  in  a  rational  sense  by  subsequent  payment 
with  the  addition  of  interest. 

In  the  first  of  those  cases,  Cage  v.  Russel  (1),  the  son  was  in  no 
fault  whatsoever.  It  was  not  like  the  case  of  a  person  breaking  a 
covenant.  The  Lord  Chancellor,  relieving  against  the  forfeiture  by 
the  refusal  of  the  father  to  give  the  release,  said,  that  it  was  the 
standing  rule  of  the  Court,  that  a  fwfeiture  should  not  bind,  where  a 
thing  may  be  done  afterwards,  or  any  compensation  made  for  it;  as 
where  the  condition  was  to  pay  money,  &c.  De  Scar- 
[*  141]  lett  V.  Dennett  (2)  is  a  case  of  *  considerable  importance 
with  reference  to  this  question.  There  is  no  doubt,  that, 
had  there  not  been  a  right  of  entry  for  non-performance  of  coven- 
ants, there  might  upon  an  action  of  covenant  be  compensation  in 
damages  ;  which  that  action  necessarily  supposes :  the  Court  there- 
fore, stating,  that  there  can  be  no  relief  against  a  breach,  which  can- 
not be  estimated  by  damages,  must  have  meant  compensation  esti- 
mated by  some  rule  as  certain  as  that  of  principal  and  interest ;  and 
Sir  Joseph  Jekyll  proceeds  to  state  that  very  idea  in  distinguishing 
the  case  of  non-payment  of  rent ;  "  for  there  the  loss  is  certain  ;  and 
may  be  recompensed  with  damages ;  "  and,  being  pressed  with  the 
hardship,  when  the  Plaintiff  was  willing  to  make  recompense,  adds, 
that  it  is  <<  owing  to  his  own  covenant,  and  to  a  wilful  voluntary 
breach  thereof,  against  which  this  Court  cannot  relieve." 
*  In  Hack  v  Leonard  (3)  the  Bill  was  filed  after  a  verdict  for  the 
Plaintiff  in  ejectment  for  breach  of  covenant  to  repair  against  his  ad- 

(1)  2  Ventr.  352. 

(2)  9  Mod.  22. 

(3)  9  Mod.  91. 
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roinistrator  to  have  a  new  leaae  for  the  residue  of  the  term,  granted 
by  the  intestate :  knd  upon  that  it  is  material  to  observe,  that  the 
Statute  (1)  which  is  very  remedial  for  landlords,  provides  expressly, 
tteit  there  shall  be  no  necessity  for  a  new  lease.  I  differ  from  the 
Lord  Chancellor ;  who  states,  that  he  could  not  comprehend,  what 
damage  the  administrator  could  sustain,  if  the  lessee  suffered 
the  buildings  to  be  out  repair,  so  as  he  kept  the  main  timber  from 
being  rotten,  and  left  all  in  good  repair  before  the  end  of  the  term  ; 
and  therefore  referred  it  to  the  Master  to  see,  what  damage  was 
done,  if  any,  by  non-performance  of  the  covenants,  and  at 
what  time,  &c.  If  that  is  to  be  the  principle,  we  *may  [*  142] 
as  well  say,  there  must  be  from  the  beginning  of  the  term 
to  the  end  relief  in  equity,  however  wilful  or  obstinate  the  non- 
performance may  be.  The  answer  is,  how  does  the  Court  know, 
that  he  will  repair  at  the  end  of  the  term  ;  or  whether  he  or  his  assets 
will  be  then  forthcoming,  if  the  landlord  cannot  act  upon  it  during 
the  term.     I  cannot  therefore  agree  to  the  principle  of  that  case. 

Gunston  v.  Lard  Bruce  (2)  may  be 'mentioned  rather  on  account 
of  some  doctrine  contained  in  the  Judgment  than  as  having  any  di- 
rect application.  According  to  Salkeld  it  was  resolved  by  Lord  Cow- 
per,  that  the  entry  of  the  heir  was  only  to  enforce  the  payment  of 
bis  principal;  as  where  a, mortgagee  enters  ;  and  that  the  Court  can 
give  him  interest  for  the  same  from  the  time  it  became  payable ;  and 
that  whereyer  the  Court  can  give  satisfaction  or  compensation  for  a 
breach  of  condition,  they  can  relieve.  fVqfer  v.  Mocaito  (3)  was  the 
case  of  an  assignment  without  license  ;  if  to  a  beggar,  I  do  not  know 
what  damages  the  landlord  is  to  get :  but,  if  the  lessee,  a  beggar,  as- 
signs to  a  wealthy  man,  and  it  is  to  be  put  upon  damage,  the  land- 
lord derives  an  advantage  from  it.  The  Court  however  refused  to  re- 
Ueve ;  saying,  <<  this  is  Si,  forfeiture,  and  such  a  forfeiture  against 
which  this  Court  cannot  relieve  ;  because  it  is  unknown  what  shall  be 
the  measure  of  the  damages.''  That  is  known  in  a  sense ;  as,  if  the 
remedy  was  sought  in  an  action  of  covenant,  the  law  supposes  the 
damage  in  compensation :  but  the  Court  means,  that  relieving  against 
the  forfeiture  they  are  to  have,  not  the  casual  opinion  of  a  Jury,  but, 
as  it  is  expressed  in  some  cases,  some  certain  rule  to  go  by. 

*  Rose  V.  Rose  (4),  Northcote  v.  DtAe  (5),  and  the  mod-  [*  143] 
ern  cases,  Eaton  v.  Lyon  (6),  Wadman  v.  Calcraft  (l)y 
and  Sanders  v.  Poj^e  (8),  and  the  case  of  Relief  with  reference  to 
Copyhold  Estate  as  between  Landlord  and  Tenant,  are  the  only 
other  cases  to  which  it  is  necessary,  to  advert.  It  is  admitted,  that 
there  is  no  case  of  relief  against  the  breach,  wilful  and  obstinate,  or 

(1)  Stat  4  Geo.  IT.  c.  28,  s.  4. 

(2)  1  Salk.  156;  2  Vem.  594 ;  1  Eq.  Ca.  Ab.  108. 

(3)  9  Mod.  112. 

(4)  Amb.  331. 

(5)  Amb.  511. 

(6)  ^Uf  vol.  iii.  690 ;  see  page  693,  and  the  note. 

(7)  Ante,  vol.  x.  67. 

(8)  JInU,  vol.  xii.  282 ;  Lovat  v.  Lord  Ranelaghj  3  Ves.  &  Bea.  24. 
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not,  of  a  covenant  to  insure ;  and,  when  HiU  v.  Barclay  occurred,  I 
searched  very  anxiously,  but  in  vain,  for  such  a  case  (1).  I  will  not 
upon  an  interlocutory  motion  say,  what  the  doctrine  ought  to  be : 
and  I  should  hesitate  long  to  m&ike  the  first  determination  of  this 
kind ;  to  say,  that  it  is  agreeable  to  my  notion  of  artificial  equity. 
Where  a  man  has  covenanted  to  keep  premises,  demised  to  him,  in- 
sured from  fire,  that  the  lessor  may  not  be  exposed  to  that  evil,  as 
the  tenant  cannot  himself  reimburse  him,  and  the  efiect  of  that  con- 
tract is  secured  by  reserving  a  right  of  entry,  if  the  tenant  has  wil- 
fully and  obstinately  prevented  that  insurance,  and  it  has  so  subsist- 
ed for  one,  two,  or  three  years  (for  where  is  it  to  stop  ?),  upon  what 
principle  is  a  Court  of  Equity  to  say,  that  a  tenant,  who  has  so  neg- 
lected to  fulfil  his  contract,  shall  insist,  that  the  landlord  shall  keep 
all  the  terms  with  him,  as  if  he  had  duly  performed  it  ? 

It  is  not  necessary  to  decide  that  question  for  the  purpose  of  this 
remedy  by  Injunction,  until  the  right  shall  be  established 
[*  144]  at  the  hearing :  the  Plaintiffs,  not  having  *  complied  with 
the  terms  imposed  by  the  Court,  in  which  they  sought 
the  Injunction  ;  nor  applied  to  them  to  rectify  their  judgment  if  er- 
roneous. I  therefore  think  the  Master  of  the  Rolls  right  in  refusing 
this  Injunction.  


With  respect  to  forfeiture  of  leases,  by  breaches  of  covcDant;  and  the 
in  which  equity  will  relieve  against  such  forfeiture :  see,  cmU^  the  notes  to  WU" 
liams  V.  Cheney,  3  V.  59 ;  note  2  to  EaUm  v.  lAfan,  3  V.  690 ;  and  the  note  to 
Sparks  V.  7^  Liverpool  ffater-ioorks  Company,  l3  V.  428.  No  ifrnorance  of  his 
ooligation  can  be  presumed  in  favor  of  a  lessee,  who  has  bound  himself  by  his 
own  covenants ;  and,  if  a  man  covenant  to  do  an  act  within  a  certain  time,  no  de- 
mand is  necessary,  but  neglect  of  nerformance  is  tantamount  to  refusal  in  law : 
Bracehridge  v.  Buckley,  2  Price,  213 :  where  no  one  is  bound  to  give  notice,  the 

r,rties  must  take  notice  of  the  duties  they  have  to  perform :  Chauncy  v.  Grayibm, 
Atk.  619  ;^BretP8  case,  Owen  7 :  this  rule  must  hold,  a  fortiori,  where  the  terms 
of  a  covenant  expressly  declare  that  no  demand  of  peifozmance  shall  be  necessa- 
ry :  Doe  v^  Matters,  4  DowL  dt  Ryl.  49. 

(1)  That  case  has  since  occurred ;  and  the  Lord  Chancellor  refused  an  Injunc- 
tion:  WhUe  v.  Warner,  2  Mer.  459 ;  Rolfe  v.  Harris,  2  Price,  206,  n. 
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ArriDATiTs  not  admitted  od  Motion  agrainst  the  Answer  except  upon  waste;  and 
in  a  case  of  partnership  those  filed  originally  with  the  Bill  for  an  Injunction, 
merely  as  to  mismanagement  or  exclusion,  not  in  support  of  the  title  (a). 

Motion  for  a  Receiver  on  a  mining  concern  refused  upon  a  claim  of  partnership  in 
the  equitable  interest,  not  raised,  until  the  concern  at  a  great  expense  became 
prosperous,  and  denied  by  the  Answer. 

Injunction  extended  to  Trespass  {b\  [p.  147.] 

Injunction  against  Waste :  Defendant  insisting  on  his  own  title ;  but  admitting 
possession  received  from  Plaintiff's  tenant  without  his  knowledge  («),  fp.  154.J 

No  presumption  of  a  grant  of  mines  against  an  express  reservation  on  a  sale  many 
years  ago,  merely  from  permitting  expenditure  without  claim,  [p.  156.] 

The  Bill  stated  indentures  of  lease  dated  the  Ist  of  March,  1806 ; 
by  which  Thomas  Carlyon  granted  to  John  Amber  Hanley,  his  part- 
ners, fellov^  adventurers,  executors,  administrators  and  assigns,  full 
and  free  liberty,  license,  power  and  authority,  to  dig,  work,  &c.  for 
tin,  copper,  lead,  &c.  in  the  mines  called  Crinnis  in  the  county  of 
Cornwall ;  to  hold  for  twenty-one  years ;  reserving  the  eighth  share 
to  Carlyon  and  his  heirs.  There  was  a  similar  lease  by  Lord  Mount 
Edgecombe  of  a  mine,  called  Campdown.  Hanley,  having  divided 
his  interest  in  these  mines  into  sixty-four  shares,  which  he  sold  to 
the  Defendant  Rowe  and  other  persons,  continued  to  work  the 
mines  on  the  joint  account  until  his  d^ath  intestate  in  1808.  The 
Plaintiff  Norway  was  his.  administrator.  The  Bill  farther  stated, 
that  the  Defendant  Rowe,  who  was  one  of  the  share-holders,  after 
Hanly's  death  assumed  the  management ;  taking  possession  of  the 
materials  and  machinery  ;  and  continued  to  work  them ;  and,  hav- 
ing formed  a  plan  to  procure  the  whole  or  chief  interest  in  the 
mines,  applied  for  fresh  leases  or  sets ;  which  application  was  re- 
fused by  the  agents  on  the  ground  of  the  subsisting 
*  grants  ;  and  that  he  then  obtained  by  misrepresentation  [*  145] 
or  for  some  small  sum  of  money  those  grants  from  per- 

(a)  It  is  said  that  no  nfEdavits  can  be  received  for  the  purpose  of  contradicting 
the  answer.  1  Barb.  Ch.  Pr.  642.  See  also  Easibum  v.  Kirk,  J  Johns.  Ch.  444 ; 
Hoffman  v.  Livingston,  1  Johns.  Ch.  211 ;  Roberts  v.  Anderson,  2  Johns.  Ch.  202. 
Mr.  Eden  says,  in  bis  Treatise  on  Injunctions,  (p.  136,)  "The  case  of  baac  v. 
Humpagt,{\  V.  427,)  in  which  Mr.  J.  Buller  permitted  affidavits  to  be  read  in 
contradiction  to  the  answer,  has  been  since  repeatedly  over-ruled ;  and  it  has  been 
established,  that,  except  in  the  case  of  waste,  to  which  the  facts  in  Isaac  v.  Hum- 
page  wereierroneously  assimilated,  affidavits  will  not  be  received  in  contradiction 
to  assertions  positively  made  by  tlie  answer."  See,  ante,  note  (a)  Isaac'  v.  Hum- 
pasce,  1  V.  427;  and  for  a  full  collection  of  the  cases,  note  (a)  Hanson  v.  Gardiner, 
7V.305. 

{b)  See,  ante,  note  (a)  J^fUckeU  v.  Dors,  6  V.  147 ;  2  Story,  Eq.  Jur.  §  928,  929. 
For  authorities  in  illustration  of  ^ntin^  an  injunction  a^nst  trespassers,  see, 
ante,  notes  lb)  and  (c)  Hanson  v.  Gardiner,  7  V.  305;  note  (a)  Smith  v.  Collycr, 
8V.89. 

(c)  As  to  injunctions  against  waste,  where  the  title  is  in  dispute,  see,  a:nJte^  note 
(a)  Smiih  v.  CoUyer,  8  V.  89. 
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sons,  with  whom  they  had  been  deposited  by  Hanley ;,  and  proposed 
to  surrender  them  in  consideration  of  new  leases  or  sets  to  him  in 
his  sole  name ;  that  new  leases  were  granted  accordingly  for  twenty- 
one  years ;  expressed  to  be  in  consideration  of  the  surrender  of  the 
original  leases,  to  Rowe,  his  partners,  fellow  adventurers,  executors, 
administrators  and  assigns.  The  Bill  farther  charging,  that  the 
Defendant  worked  the  mines  in  an  unfair  and  prejudicial  manner, 
tending  to  exhaust  them,  that  the  money,  for  which  he  had  mort^ 
jg[aged  to  the  other  Defendants  was  due  by  him  before  the  mortgages 
were  made,  and  no  part,  or  very  little  was  applied  to  the  working, 
prayed,  that  the  Defendant  Rowe  may  be  declared  a  trustee  of  the 
new  leases  for  the  PlaintiiTs  and  the  other  joint  proprietors  or  adven- 
turers with  Hanley  in  the  original  leases ;  and  may  be  decreed  to 
assign  and  account  accordingly,  and  deliver  up  possession,  &c. ;  an 
injunction  to  restrain  him  from  working ;  and  that  some  person  may 
be  appointed  to  work,  &c. 

The  Defendant  Rowe  by  his  answer,  admitting  tHe  sale  to  him 
by  Hanley  of  one  sixty-fourth  share  of  the  Mine,  called  Great  Crin- 
nis,  eight  shares  of  Little  Crinnis,  and  one  share  of  Campdpwn, 
stated,  that  in  1808  Hanley  abandoned  the  Mii\e,  called  Great  Crin- 
nis ;  which  remained  waste  above  fifteen  months;  and  he  assigned 

his  interest  in  Little  Crinnis  to Hoare ;  who  relinquished  in  the 

Defendant's  favor;  that  after  Hanley's  death  the  Defendant,  being 
arrested  by  joint  creditors,  and  obliged  to  pay,  and  having  applied  to 
other  part  owners,  who  declined  to  consider  themselves  as  such,  or 

to  contribute  to  the  debts  ;  and,  no  person  claiming  any 
[*  146J     *  interest,  bought  the  implements  and  materials;  joined 

with  other  persons ;  and  Great  and  Little  Crinnis  having 
been  abandoned,  more  than  a  year  and  a  day  having  passed  without 
working,  after  which  by  the  laws  and  usage  of  the  Stannaries  leases 
are  considered  void,  and  virtually  abandoned,  and  that  the  landlord 
has  a  right  to  re-enter,  in  consequence  of  that  abandonment  and 
breach  of  covenants  the  landlord  entered ;  and  granted  to  the  De- 
fendant ;  that,  having  worked  at  great  expense  Under  the  promise 
of  leases,  he  applied  for,  and  obtained,  them  in  1811 ;  no  person 
claiming  in  all  that  time ;  that  Hoare,  having  obtained  possession  of 
the  original  leases  by  agreement  with  Hanley,  as  his  own  property, 
delivered  them  up  to  the  Defendant  on  his  application  ;  that  the 
words  '<  in  consideration  of  the  surrender  of  the  original  leases  of 
1806  "  were  introduced  in  the  new  leases  without  the  Defendant's 
knowledge,  as  a  fraud  upon  him ;  and  that  he  borrowed  50,0007. 
from  the  other  Defendants  upon  the  new  leases,  to  enable  him  to 
work  ;  denying,  that  he  worked  under  the  old  grants,  or  for  the 
benefit  of  the  original  proprietors,  and  all  the  charges  of  fraud,  &c. 
A  Motion  was  made  for  an  Injanction  to  restrain  the  working, 
&c.  and  for  a  reference  to  the  Master  to  appoint  a  Manager  and 
Receiver  (1) ;  and  affidavits  were  offered  in  support  of  the  allega- 
tions in  the  Bill  as  to  the  Plaintiff's  tide,  &c.  and  contradicting  the 
answer. 

(1)  Jefferys  v.  SmUh,  1  Jac.  &  Walk.  298. 
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An  objection  was  made  to  reading  affidavits  of  title  in  support  of 
the  Motion  against  the  answer,  denying  the  title. 

The  Lord  Chancellor  [EldonJ. — ^The  application  in  the  case 
of  waste  depends  upon  privity  of  title,  acknowledged  by 
the  answer.  The  *  Court  has  certainly  proceeded  to  ex-  [*  147] 
tend  Injqnction  to  trespass  (1)  :  but  I  do  not  recollect  it 
ever  granted  on  that  head,  where  the  fact  of  the  Plaintiff's  title  to 
the  property,  on  which  waste  was  committed,  was  disputed  by  the 
answer. 

Mr.  Leach,  Mr.  Hall  and  Mr.  Bell,  for  the  Plaintiffs ;  Mr.  Rich- 
ards  and  Mr.  Pepys  for  some  Defendants  in  support  of  the  Motion. 
— ^In  the  case  of  Peacock  v.  Peacock  (2)  affidavits  of  partnership 
were  admitted  against  the  answer.  The  ground  of  the  titles  assert- 
ed by  the  Plaintiffs  and  the  other  share-holders  under  the  original 
leases  is,  that  the  Defendant,  holding  a  share  under  the  original 
leases,  has  by  contrivance  made  the  surrender  of  those  the  consider- 
ation for  the  new  leases  he  obtained  ;  which  must  be  taken  upon  the 
same  trusts.  His  answer  is,  that  his  intention  was  to  take  the  new 
leases  upon,  not  that,  but  a  distinct  consideration  ;  and  this  asser- 
tion was  introduced  into  the  Deed  by  the  fraud  of  his  Solicitor.  To 
that  the  Plaintiff  is  entitled  to  reply,  that  these  circumstances  are 
not  truTy  stated  by  the  answer ;  that  the  allegation  of  fraud  is  per- 
fectly unfounded  ;  and  by  affidavit  thus  to  establish,  that  the  Defen- 
dant's interference  was  improper.  The  answer  introduces'  circum- 
stances as  to  the  time,  when  the  new  leases  were  granted,  and  the 
abandonment,  not  upon  his  own  knowledge,  but  upon  information 
and  belief;  and  the  Court,  rejecting  these  affidavits,  would  refuse 
to  hear  the  only  persons  capable  of  speaking  positively  to  the  facts  ; 
viz.  the  landlord  or  his  agent.  The  mischief  would-be  in- 
finite, if  in  these  *  cases,  analogous  to  waste,  the  Defend-  [*  148] 
ant  can  by  an  answer,  merely  denying  the  title,  prevent'the 
Court  from  looking  into  it  by  other  means,  though  resting  on  docu- 
ments in  writing.  In  Peacock  v.  Peacock  the  total  denial  of  part- 
nership by  the  answer  did  not  prevent  an  injunction  and  the  ap- 
pointment of  a  Receiver.  This  Defendant  has  precluded  the  Plain- 
tiffs from  asserting  any  legal  title ;  admitting  that  title,  as  appearing 
upon  the  leases ;  but  asserting,  that  the  words,  which  constitute  it, 
were  introduced  by  fraud  :  an  assertion,  not  to  be  admitted  in  such 
a  case  without  contradiction.  The  case  of  Isaac  v.  Humpage  (3) 
has  certainly  been  much  doubted  (4) :  but  in  Charlton  v.  Pouf- 
ier  (5)  also  affidavits  were  read  against  the  answer.    > 

(1)  Anit,  Grey  v.  The  Duke  of  JVbrthumherland,  vol.  xvii.  281 ;  Mitchell  v.  Dors, 
vi.  147,  and  the  notes. 

(2)  JnU,  vol.  xvi.  49. 

(3)  Ante,  vol.  i.  427;  see  the  note,  431. 

(4)  See,  antey  Lane  v.  fFiUiams,  vol.  vi.  798 ;  vii.  308,  in  Hanson  v.  Gardiner  ; 
Berkeley  v.  Brymerj  ix.  355. 

(5)  The  case  of  The  Bretcers,  cited,  aiUey  vol.  i.  429 ;   Register's  Book,  1752 ; 
A.  fol.  r36,  13th  June,  1753: 

The  Bill,  filed  by  Richard  Charhon,  senior  and  junior,  partners  in  a  brewery. 
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These  cases  of  injunctioa  to  stay  waste  are  std  generis^  upon  the 
principle,  that  the  mischief  cannot  be  repaired  ;  that  there  can  be 
no  adequate  remuneration  by  damages:  the  preventive  remedy  is 
therefore  obtained  upon  affidavit  and  a  Bill  filed,  without  svipcma^ 
contrary  to  the  usual  course ;  and  the  question  always  is,  whether 
the  mischief  is  such  as  ought  to  be  prevented.  These  Affidavits  are 
offered,  not  in  support  of  the  original  title,  which  is  admitted,  but 
to  give  positive  evidence  of  facts,  merely  insinuated  by  the  Answer, 
many  of  them  upon  information  and  belief.  If  this  Court  can  be 
thus  prevented  from  interfering  in  these  cases  of  necessity,  the  effect 
will  be  most  detrimental  to' justice. 

Sir  Samuel  Romillyf  Mr.  Hart  and  Mr.  Perkinsy  for  the  De- 
fendant Rowe:  Sir  Arthur  Piggott  and  Mr.  Roupellf 
[f  150]  for  the  Mortgagees. — ^*If  this  question,  as  to  the  right 
to  read  affidavits,  controverting  the  Defendant's  title,  was 
decided  in  Peacock  v.  Peacock,  it  certainly  was  not  observed 
by  the  Counsel;  and  no  instance  can  be  produced  ej[cept  Laac 
V.  Humpage,  a  decision  never  mentioned  without  reprobation. 
The  inconvenience  of  such  a  practice  is,  that  the  Court  on  Mo- 
tion tries  the  title  upon  evidence,  that  could  not  be  admitted  at 
the  hearing  of  the  cause.  The  single  object  of  this  Motion  is  to 
try  that  question.  Instead  of  waste  committed,  the  ground  t)f  this 
application  for  a  manager  is,  that  the  Defendant  has  by  a  great 
expenditure,  brought  these  mines,  which  had  been  abandoned,  to 
a  prosperous  state.  The  allegation,  that  the  consideration  for  the 
new  lease  was  the  surrender  of  the  old  one,  being  met  by  the  state- 
ment, that  it  was  inserted  without  the  Defendant's  knowledge  by 
the  fraud  or  negligence  of  his  attorney,  the  result  is,  that  he  took 
the  new  lease  on  his  own  account,  having  long  considered  himself 
as  the  proprietor.  Had  they  even  established  their  title,  there  is  no 
pretence  of  mismanagement,  giving  a  right  to  a  Receiver.     Suppos- 

charging  great  misconduct  by  the  Defendant,  the  tliird  partner,  in  disobliging  and 
turning  away  the  customers,  prevailing  on  the  servants  to  leave  the  brewhouse, 
assaulting  and  obstructing  them,  causingr  them  to  quit  their  service,  locking  up 
the  books,  retaining  as  servants  without  the  Plaintiff's  consent  bruisers  and  box- 
ers, who  obstruct  the  trade,  tlireatenin^  to  ruin  the  trade,  and  refusing  to  account, 
prayed,  that  at  the  end  of  the  partnership  the  stock  and  utensils  may  be  valued ; 
and  that  the  Defendant  may  be  compelled  to  receive  one  third  part  of  the  value ; 
and  an  Injunction,  restraining  tlie  Defendant  from  any  act  to  the  obstruction  or 
damage  of  the  trade.  The  answer  admitted  the  partnership,  and  that  the  defend- 
ant had  brought  into  the  brewhouse  some  bruisers,  &c.  alleging, 
[•149]  ♦  that  they  are  of  service  in  the  trade,  and  do  not  obstruct  any  of  the 
servants  but  such  whom  the  Plaintiff  employs  without  tlie  Defendant's 
consent,  denied,  that  he  had  refused  or  neglected  to  carry  on  the  business,  &c. 

On  the  Motion  for  an  Injunction,  on  hearing  Affidavits  of  the  Plaintiff,  and  oth- 
ers, the  Answer,  and  an  Affidavit  of  the  Defendant,  read,  it  was  ordered,  that  the 
Defendant  be  restrained  from  using  force  either  by  himself  or  any  otlier  person  or 
persons  to  tlie  obstruction  or  interruption  of  the  brewing  trade  in  question,  and 
from  removing  or  displacing  any  of  tlie  servants,  hired  or  employed  by  the  part- 
ners or  the  major  part  of  uiem  in  carrying  on  the  trade,  without  leave  of  the 
Court ;  and  from  carrying  away  or  removing  out  of  the  compting-housc  belonging 
to  the  partnership,  any  partnership  books  or  papers  relating  to  the  said  trade ;  and 
upon  the  Plaintiff's  submission  it  was  farther  ordered,  that  the  Plaintiff  be 
restrained  in  like  manner. 
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iDg  them  to  be  partners  in  Equity,  the  ^flTect  of  an  Injunction  would 
be  the  greatest  injustice.  Having  totally  abandoned  the  property, 
mines,  always  a  subject  of  uncertain  and  hazardous  speculation,  they 
lie  by,  until  the  produce  of  the  Defendant's  expenditure  as  acting 
partner,  to  the  amount  of  50,000/.,  begins  to  come  in  ;  endeavoring 
now  to  keep  him  out  of  the  whole  of  his  advances,  until  by  the  slow 
process  of  an  account  he  can  obtain,  first,  his  reimbursement,  and 
then  his  proportion  with  them  of  the  profits.  In  no  instance  has  a 
sleeping  partner,  who  had  embarked  neither  property  nor  responsibil- 
ity, prevailed  to  that  extent. 

♦In  the  case  of  w&ste,  where  there  is  privity  of  title  [*  151] 
and  of  contract,  the  title  therefore  not  in  dispute.  Affida- 
vits are  admitted  to  prevent  the  total  destruction  of  the  property 
in  the  mean  time :  but  even  in  that  instance  the  practice  has  been 
introduced  but  lately,  and  with  great  caution  against  extending  it. 
Its  extension  to  the  case  of  disputed  title,  which  is  quite  new,  must 
produce  the  utmost  inconvenience  and  danger  to  property  ;  and  the 
Court  will  be  embarrassed  b]^  the  difficulty  of  determining  in  each 
case,  whether  the  title  asserted  and  denied  is  such  as  to  induce  them 
to  permit  Affidavits  to  be  read.  Though  the  objection  goes  gener- 
ally to  any  Affidavits,  it  is  remarkable,  that  these  are,  with  the  excep- 
tion of  one  by  the  agent  of  the  lord,  the  affidavits  of  the  PlaintiflTs 
themselves,  asserting  their  title  ;  who  could  not  give  evidence  in  the 
regular  course. 

If,  however,  any  Equity  can  be  established  against  the  Defendant 
Rowey  it  cannot  possibly  be  maintained  against  the  mortgagees, 
claiming  as  purchasers  for  valuable  consideration  without  notice  of 
all  these  facts,  and  taking  a  legal  security. 

The  Lord  Chancellor  [Eldon]. — Where  a  purchaser  has  filed  a 
Bill  for  a  specific  performance  of  his  contract,  suggesting,  that  the 
Defendant  was  proceeding  to  cut  timber,  the  Court  has  familiarly 
interfered,  if  the  contract  was  admitted.  Suppose  circumstances 
stated  as  suggestion  of  abandonment  of  the  contract :  may  not  that 
be  called  in  question  by  Affidavit  on  the  ground,  that  it  is  disputed, 
whether  the  admitted  equitable  title  was  ousted  by  subsequent  cir- 
cumstances? The  Court  will  not  permit  the  Act  in  the  interval 
until  the  hearing ;  as  the  consequence,  though  on  the  one  hand  it 
may  be  gome  prejudice  to  the  right  of  property,  would  on 
the  other  be  irretrievable  destruction.  *That  is  the  way  [*  152] 
in  which  this  case  must  be  argued  for  the  Plaintiffs :  that 
they  are  equitable  owners  of  the  interest  in  the  new  leases;  and  the 
Defendant  must  show  equitable  circumstances  to  oust  them.  I>do 
not  think  they  can  carry  it  farther. 

Mr.  Leach,  in  reply,  (giving  up  the  Question  as  against  the  Mort- 
gagees).— If  the  title  consisted  of  a  pure  fact,  in  the  knowledge  of  the 
Defendant,  and  denied  by  the  Answer,  Affidavits  could  not  be  read  : 
but,  where  it  is  a  subject  of  general  evidence,'this  summary  jurisdic- 
tion is  not  precluded.  The  PlainlifTs  title  is,  that  the  equitable 
rights  under  the  former  lease  attach  upon  the  new  lease.     The  De- 
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fendant  admits  the  equitable  title,  not  it  is  said,  in- the  Plaintiffs,  but 
in  those  who  were  interested  in  the  former  lease,  not  admitting  the 
Plaintiff's  interest  in  that:  but  he  admits,  that  he  dealt  with  them  as 
persons  interested  under  the  former  lease ;  making  particular  appli- 
cation to  them  in  that  character ;  and  calling  upon  them  to  contrib- 
ute to  the  undertaking :  an  admission  of  their  interest  to  some  extent, 
and  sufficient  for  the  purpose  of  this  Motion.  Such  an  admission  of 
a  prima  facie  title,  though  repelled  by  equitable  circumstances,  would 
be  sufficient  for  the  mere  purpose  of  an  Injunction,  to  maintain  pos- 
session ;  and,  though  it  docs  not  necessarily  follow,  that  the  Court 
will  interfere  for  the  farther  object  of  removing  the  Defendant  by  the 
appointment  of  a  manager,  it  would  be  inconsistent  to  give  so  much 
credit  to  the  Answer  as  to  permit  the  Defendant  to  convert  to  his 
own  use  that  property,  as  to  which  a  prima  facie  title  in  the  Plaintiff 
is  admitted.     Such  is  the  case,  peculiarly  calling  for  Affidsivits,  to 

explain  the  circumstances,  set  up  in  the  Answer  to  repel 
[*  1^3]     the  equitable  title  admitted  ;  and  such  an  object  is  not 

correctly  represented  as  a  trial  of  title. 
The  Lord  Chancellor  [Eldon]. — ^This  application  is  made  by 
the  Plaintiff  Norway,  the  representative  of  the  original  lessee,  and 
the  other  Plaintiffs,  as  co-adventurers,  entitled  to  shares  in  these 
mines,  demised  by  leases,  not  surrendered  in  a  strict  sense,  but 
which  I  will  suppose  cancelled  without  entering  into  the  circum- 
stances, that  induced  the  Defendant  Rowe  to  deliver  them  back ; 
and  one  question  would  be,  whether  that  fact  precludes  in  some 
form  setting  upon  those  leases  as  subsisting  leases  against  the  mort- 
gagees. My  opinion  is,  that,  taking  care,  that  the  Plaintiffs  shall  not 
set  up  in  any  way  the  original  leases  against  the  mortgagees,  they 
have  nothing  to  do  with  this  motion.  They  may  enter  as  mortga- 
gees :  the  appointment  of  a  receiver  would  not  prejudice  that  right ; 
and  the  constant  habit  of  the  Court  upon  such  a  motion  is  not  to 
look  at  mortgagees  farther  than  to  take  care  that  they  are  not  pre- 
judiced. 

The  mortgagees  being  laid  out  of  the  case,'  the  next  consideration 
is,  what  protection  is  due  to  the  Defendant  Rowe.  This  is  not  an 
application  on  the  foot  of  waste ;  upon  which  my  impression  has 
constantly  been,  that  affidavits  may  be  read  by  the  Plaintiff  to  con- 
tradict the  assertion  of  the  answer,  that  acts  of  waste  were  not  done, 
or  threatened.  In  the  case  of  Lady  Straihmore  v.  Bowes  (1)  the" 
practice  even  to  that  extent  was  not  considered  very  well  settled  at 
that  time  ;   and  Mr.  Dickens,  who  from  his    long  experience  in 

this  Court  had  a  great  knowledge  of  the  practice,  expresses 
[*  154]     surprise  *  that  the  Plaintiff  should  have  consented  to  the 

Defendant's  reading  affidavits  in  support  of  the.  answer ; 
yet  it  seems  singular,  that  the  Plaintiff  is  to  be  at  liberty  to  support 
his  Bill,  not  only  by  the  original,  but  even  by  additional  affidavits ; 
and  that  case  affords  a  strong  illustration  of  this  ;  for  that  injunction 

(1)  2  Dick.  673. 
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was  afterwards  dissolved  on  the  ground,  that  the  trees,  cut  by  the 
Defendant,  had  been  marked  by  Lord  Strathmore,  the  Flaintifi^s 
first  husband  ;  and  it  was  a  considerable  hardship  on  a  man,  having 
title,  if  the  Court  should  permit  that  fact  to  be  denied  on  the  one 
hand  by  affidavit,  and  not  asserted  by  affidavit  on  the  other. 

Mr.  Dickens,  however,  did  not  mean,  that,  if  there  is  by  the 
answer  a  total  denial  of  the  Plaintiff's  title  to  stay  waste,  the  Plain* 
tiff  could  not  by  affidavit  assert  his  title,  contradicting  the  answer 
in  that  respect.  I  recollect  hearing  from  either  Lord  Thurlow  or 
Lord  Bathurst,  that  if  the  Bill  contained  a  passage,  which  is  fre- 
quently inserted  now,  that  the  Defendant  pretends  the  Plaintiff  is 
not  entitled  to  the  estate,  he  stated  himself  out  of  Court.  There 
was  another  case,  where  the  Defendant  to  a  Bill  to  restrain  waste 
stated,  that  he  was  in  possession  of  the  estate  by  a  title  of  his  own ; 
admitting  that  he  was  let  into  possession  by  the  Plaintiff's  tenant 
without  his  knowledge :  the  Court  said,  that  being  a  breach  of  the 
tenant's  duty  to  his  landlord, .the  Defendant's  title  was  for  this  pur- 
pose to  be  taken  as  no  better  than  the  tenant's ;  and,  though  if  the 
Defendant  had  obtained  possession  without  participating  in  that 
breach  of  the  tenant's  duty,  the  Court  would  not  have  interfered, 
they  would  not  permit  him  to  avail  himself  of  a  possession  so  ob- 
tained ;  and  upon  that  ground  he  was  restrained. 

*In  another  case  the  heir  got  into  possession  of  an  [*  155] 
equitable  estate ;  and  therefore  an  ejectment  could  not  be 
maintained.  A  Bill  was  filed  by  a  person  alleging  himself  to  be 
devisee,  in  order  to  be  enabled  to  try  his  title,  and  to  restrain  waste. 
The  heir  positively  denied  the  Will ;  insisting  upon  his  own  title  ; 
and  the  Injunction  was  refused  (I).  So  to  a  Bill  by  the  heir  against 
a  devisee  in  possession,  to  stay  waste,  the  answer  stating,  that  the 
Will  was  executed  with  three  witnesses,  the  Injunction  was  dis- 
solved. 

This,  however,  is  very  different  from  the  case  of  waste ;  and  is 
also  distinguished  from  those  of  vendor  and  purchaser,  and  persons 
contracting  for  leases,  and  in  possession  only  by  virtue  of  the  con- 
tract. If  the  Plaintiff  has  no  legal  title,  but  a  contract,  authorizing 
him  to  call  upon  the  Court  to  clothe  his  possession  with  the  legal 
title,  and  the  Answer  admits  such  contract,  an  injunction  will  be 
granted ;  and  the  question  there  is,  not  whether  affidavits  are  to  be 
read  to  support  the  answer,  but  whether  upon  the  admission  of  the 
equitable  title  the  Court  will,  notwithstanding  what  is  stated  in  the 
answer  as  ousting  the  right  under  it,  continue  the  subject,  as  it 
was,  until  the  truth  of  that,  by  which  the  Defendant  attempts  to  get 
rid  of  the  contract  he  admits,  shall  be  tried. 

In  this  case,  not  of  waste,  but  of  persons  alleging  themselves  to 
be  partners  in  this  mining  concern,  the  question  is,  whether  upon 
this  answer  their  title  is  so  denied,  that  the  Court,  taking  the  answer 
alone,  can  give  no  relief  upon  the  motion  ;  and  that  no  affidavit 
i 

(1)  Smith  V.  Colhftr^  ante,  vol.  viii.  89. 
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can  be  admitted ;  and  it  must  be  recollected,  that  these  affidavits 
arc,  with  a  single  exception,  the  affidavits  of  the  Plaintiffs  them- 
selves. The  strong  inclination  of  my  opinion  is,  that  it  must  de- 
pend upon  the  answer  alone,  and  not  upon  the  affidavits. 
[*  156]  I  think,  "*  farther,  that  in  disturbing  possession  with  refer- 
ence to  such  a  subject  as  mines,  the  Court  is  taking  an 
extremely  strong  step ;  especially  if  great  expenditure  has  been  ap- 
plied without  the  interposition  of  other  claimants,  until  it  was  excit- 
ed by  the  profitable  result  of  that  expenditure,  in  which  they  would 
take  no  share. 

I  remember  that  carried  to  a  great  extent  at  law  in  a  case  of 
Adair  v.  Shaftoe.  An  estate  had  been  sold  two  centuries  ago  with 
a  reservation  of  coal  mines,  reserved,  as  no  one  would  give  any  thing 
for  them.  The  application  of  machinery  at  length  brought  them 
forward :  the  person  in  possession  of  the  surface,  having  forgot  the 
reservation,  brought  the  coals  to  bank  at  an  enormous  expense;  and 
then  the  other  party  came  forward.  Upon  the  trial  of  the  issue  Mr. 
Justice  Buller  labored  with  the  Jury  to  the  utmost  upon  this  ground ; 
that,  the  proprietor  having  stood  by  during  the  whole  of  the  expendi- 
ture, the  Jury  ought  from  that  alone  to  infer  some  grant ;  though  it 
could  not  be  produced :  but,  admitting,  that  he  stated  many  circum- 
stances very  material  upon  such  a  subject  with  reference  to  mining 
concerns,  with  which  he  was  well  acquainted,  I  finally  established, 
that  his  direction  was  wrong  (1). 

Jidy  8th.  The  Lord  Chancellor  refused  to  admit  the  affidavits; 
and  directed  the  Motion  for  a  Receiver  to  proceed  upon  the  An- 
swer. 

In  support  of  the  motion  it  was  proposed  to  read  the  affidavits, 
upon  which  the  injunction  was  originally  obtained :  but  bu  objection 
was  made  to  reading  any  thing  in  those  affidavits  as  to  title. 

*The  Lord  Chancellor  [Eldon]. — I  had  not  consider- 
[*  157]  ed  the  point  *with  reference  to  the  affidavits  filed  before 
the  Answer :  but  my  opinion  is,  that  I  cannot  attend  to 
affidavits,  as  far  as  they  affect  matter  of  title ;  that  even  those  filed 
in  support  of  the  Bill  cannot  bb  read,  except  as  to. exclusion  and 
mismanagement  (2).  The  title  must  be  taken  upon  the  Answer. 
My  intention  was,  that  the  Motion  should  now  proceed  upon  what 
is  admitted  in  the  Answer  as  to  title,  and  the  circumstances  of  ex- 
clusion and  mismanagement,  as  stated  both  in  the  Answer  and  the 
original  affidavits.  There  is,  I  think,  admission  enough  in  the  An- 
swer of  something  like  title  to  authorize  the  Motion  to  proceed,  if 
mismanagement  and  exclusion  can  be  shown. 

On  its  being  urged,  that  there  could  be  no  distinction  between  the  • 
original  and  subsequent  affidavits  the  notice  of  Motion  being  given 

0 

(1)  Seaman  v.  Vatodrey,  anh,  vol.  xvi.  390. 

(2)  PlaU  v.  Button,  post,  447. 
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aAer  the  Answer  came  io,  the  Lord  Chancellor  said,  he  would  take 
the  Motion  on  a  subsequent  day :  and  would  read  the  affidavits 
filed  in  support  of  the  Bill. 

Juhf  12M,  I3th.  The  Motion  was  renewed  upon  the  Answer  for  a 
Receiver  ;  and  issues  were  pressed,  whether  the  Plaintiffs  were  part- 
ners in  the  old  licenses ;  and  whether  they  have  now  a  right  to  en- 
ter and  dig^  or  have  abandoned  their  right.  For  the  Defendant 
the  case  of  Senhouse  v.  Christian^  before  Lord  Rosslyn,  was  cited. 
The  Plaintiff  and  Defendant  had  been  partners  in  a  coal  mine  under 
a  lease  from  Lord  Egremont  with  a  right  of  renewal ;  which  was 
obtained  by  the  Defendant:  the  Bill  was  dismissed  with 
costs  on  the  ground,  that  the  Plaintiff,  "*  having  waited,  [*  158] 
until  the  concern  appeared  by  the  property  embarked  in  it 
by  the  Defendant  to  be  profitable,  keeping  aloof  while  it  was  haz- 
ardous, had  lost  the  equity  he  had  by  the  renewal  of  his  partner. 

The  Lord  Chancellor  [Eldon]. — I  teke  this  Motion  to  be  sim- 
ply for  a  Receiver :  and  this  appears  to  be  a  case  of  great  conse- 
quence, not  only  to  the  parties  interested,  but  to  all,  who  may  be 
engaged  in  similar  concerns ;  and  I  have  not  at  present  the  infor- 
mation, that  is  necessary.  For  the  purpose  of  directing  issues  I 
ought  to  know  what  are  the  circumstances  with  regard  to  the  estates  or 
liberties  or  authorities,  which  have  been  held  or  exercised  under  the 
equitable  operation  of  the  last  grants  or  leases.  This  is  nothing  like 
a  demise  of  mines  :  I  do  not  say,  that  similar  principles  will  not  ap- 
ply to  it.  These  leases,  as  they  are  called,  are,  not  demises  of  the 
mines,  but  simple  grants  of  liberties  and  Jicenses  to  work  to  some 
persons  named,  and  others,  not  named,  but  described  under  the 
character  of  fellow-adventurers,  &c.  It  is  necessary  to  see,  not  only 
one  of  the  original  leases,  but  also  one  of  the  titles,  under  which  the 
shares  became  interested,  and  the  form  of  the  mortgages  ;  for,  if  there 
is  nothing  more  th^n  a  license  to  work,  there  is  no  estate  whatever. 

The  Bill  prays  nothing  on  the  ground,  that  the  surrender  of  the 
old  leases  was  not  an  effectual  surrender :  nor  does  it  bring  into  ques- 
tion the  right  of  the  person,  who  held  those  leases,  to  deliver  them 
up  to  be  cancelled  ;  assuming,  that  the  old  leases  are  gone :  and  in- 
sisting upon  a  trust  as  to  the  new  leases  for  the  persons  interested 
in  the  old.  The  question,  whether  an  equity  attaches  from  the  cir- 
cumstance, that  the  original  adventurers  are  to  be  consider- 
ed as  interested  in  the  new  leases,  must  be  ^  determined  [*  159] 
in  equity.  What  is  there  to  be  tried  at  law,  unless  some 
question  of  fact  should  arise,  before  that  decision  can  be  had  in 
equity  ? 

In  the  case  of  Senhouse  v.  Christiariy  which  I  remember,  Lord 
Rosslyn  [Loughborough]  advanced  a  doctrine  with  regard  to 
mining  concerns,  upon  which  at  least  the  Court  would  not  refuse  to 
act  without  great  consideration ;  holding,  that,  if  the  Plaintiff,  not 
having  the  legal  interest,  stands  by,  suffering  the  Defendant  to  incur 
great  expense  and  risk,  that  is  a  case  not  to  be  admitted  in  a  Court 
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of  Equity.  Considier  the  nature  of  such  a  concern.  It  frequently 
remains  for  years  in  the  mobt  hopeless  state ;  and  liiay  at  last  be 
rendered  profitable  by  an  adventurous  speculator,  embarking  prop- 
erty of  his  own  and  others  in  the  pursuit.  The  speculation  is  very 
hazardous :  perhaps  when  you  have  a  golden  prospect,  the  whole 
may  fail.  I  have  known  a  copper-mine  producing  20,0002.  a-year  ; 
and  the  next  week  worth  nothing ;  and  that  is  as  true  of  coal-mines. 
There  are  persons,  who  will  stand  by  ;  see  the  expenditure  incurred  ; 
if  it  turns  out  profitable,  set  up  their  claim  ;  if  otherwise  have  noth- 
ing to  do  with  it.  It  deserves  great  consideration,  whether  the  Court 
would  interpose  even  by  Decree,  much  less  on  Motion  (1). 

This  is  a  case,  in  which  it  must  be  established  upon  the  state  of  this 
record  and  the  prayer  of  the  BiU,  that  the  Defendant  is  a  trustee  of  all 
the  benefits  of  the  liberty  and  license,  granted  by  the  last  leases,  for 
himself  and  his  fellow-adventurers,  who  have  not  abandoned  the 
concern.  In  that  way  of  considering  it  he  has  just  as  good  a  right 
to  the  possession  as  they  have.  He  is  a  tenant  in  -common  :  and 
then  the  only  ground  for  a  receiver  is,  that  he  is  wasting  the 
[*  160]  property,  or  excluding  *  from  the  fair  opportunity  of  inter- 
fering in  the  concern  those,  who  are  entitled  with  him, ' 
to  the  benefit  of  the  license.  Of  mismanagement  there  is  no  ap- 
pearance ;  though  there  is  of  exclusion. 

The  mortgagees  have  nothing  to  do  with  it.  I  must  consider  the 
Defendant,  admitting  him  to  be  the  only  debtor  in  law,  as  having  a 
charge  for  all  the  expenditure  he  has  incurred  ;  and  it  is  impossible 
to  remove  him  from  the  possession  without  reimburmng  him  all  he 
has  laid  out,  and  is  liable  to,  with  reference  to  both  the  present  and 
the  old  concerns. 

The  Motion  for  a  Receiver  was  accordingly  refused. 

1.  As  to  the  extension  of  the  juriffdiction  by  injunction  in  cases  of  waste,  to 
cases  of  trespass  under  the  color  of  right,  where  such  prompt  interference  appears 
necessary  to  prevent  irremediable  mischief,  and  the  title  of  the^aintiff  is  not  de- 
nied, see,  ante,  note  3  to  The  Ma^r  of  London  v.  BoU,  5  V.  1^ ;  notes  1,  2,  to 
Hanson  v.  Gardiner,  7  V.  305 ;  with  the  note  to  Smith  v.  Cb%cr,  8  V.  89.  And, 
as  to  the  circumstances  under  which,  and  the  only  purposes  for  which,  affidavits 
not  iiled  till  after  the  defendant  has  put  in  his  answer,  may  be  read  m  support  of 
an  application  for  an  injunction,  see  note  2  to  Isaac  v.  Humpage,  1  V.  427 ;  *  and 
note  1,  4,  to  Peacock  v.  Peacock,  16  V.  49.  That  a  party  who  asks  an  injunction 
against  waste,  or  acts  in  the  nature  of  waste,  must  set  forth  and  verify  an  express 
and  positive  title,  legal  or  eqaitable,  to  the  estate  on  wliich  the  waste  is  threaten- 
ed, see  the  notes  to  Pfice  v.  WiUiamsj  1  V.  401. 

2.  Where  an  opportunity  of  committing  waste  has  been  obtained  by  collusion 
with  the  tenant  of  the  estate,  this  will  be  considered  a  strong  additional  reason 
for  mutiny  a  writ  of  injunction :  Courthope  v.  Maplesden,  10  Yes.  291 ;  Hamilton 
v.  nonfold,  Ibid,  (stated  from  Reg.  Lib.)  And,  even  as  between  tenants  in  com- 
mon, the  Court  of  Chancery  will,  in  proper  cases,  interfere  to  prevent  an  inequita- 
ble exercise  of  the  legal  rights  which  every  tenant  in  common,  -as  such,  possesses: 
see  the  note  to  Hole  v.  Thomas,  7  V.  589.  So,  one  partner,  upon  a  case  of  gross 
abuse  clearly  made  out  against  his  co-partner,  n>ay  <>btaiD  an  injunction  td  restrain 

(1)  Seaman  v.  Vawdrey,  ante,  vd.  xvi.  890. 
VOL.  XIX.  7* 
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the  party-  so  misconducting  himself,  from  receiving  the  partnership  funds,  even 
whilst  the  partnership  is  goin^  on :  see  the  note  to  Hcaix  v.  Schroder^  8  V.  317. 

3.  Where  a  person  has  cinbarked  in  a  concern,  calling  for  heavy  expenditure, 
upon  the  faith  of  a  supposed  title,  and  hiis  been  encouraged  in  the  undertaking  by 
another  who  stands  by  and  sees  the  expense  incurred,  without  setting  up,  at  the 
time,  any  conflicting  claim  of  his  own ;  the  party  who  has  shown  such  disingen- 
uous conduct  may  find,  that  he  has  thereby  only  postponed ^or  perhaps  destroyed) 
the  equitable,  or  even  the  legal,  claims  which  he  might  otherwise  have  made  cf- 
fcctnaJ :  see  note  3  to  Tcnflor  v.  SUbbeii^  2  V.  437. 

4.  Where  a  mortgagee  is  in  possession,  of  course  a  receiver  cannot  be  appoint* 
ed  without  bringing  such  mor^fagee  before  the  court,  and  establishing  a  strong 
case  against  the  legal  title ;  and  it  has  been  even  held,  that  a  receiver  of  a  mort- 
gaged estate  can  never  be  appointed  without  bringing  the  mortgagee  before  the 
court,  although  he  may  not  be  in  possession :  Priet  v.  H^UliamSj  Coop.  31.  The 
case  just  cited  was  that  of  an  infant  mortgagee ;  but  Lord  Kenyon,  in  Dalmar  v. 
Dashwoodj  2  Cox,  382,  observed,  nothing  is  more  notorious  than  that  it  is  every 
day's  practice  to  put  receivers  upon  infants'  estates  which  are  in  mortgage,  with- 
out having  the  mortgagees  before  the  court 

5.  As  to  the  legal  presumptions  which  may  be  grounded  on  length  of  time,  .or 
rather,  as  to  the  species  of  evidence  which  length  of  time  may,  in  many  cases, 
afford,  see,  anie^  notes  2,  3,  to  Hillary  v,  WaUtr,  12  V.  239:  but  the  inference  of 
abandonment  of  a  right  from  non-xutr  thereof  is  not  applicable  to  the  case  of 
mines ;  for  it  is  not  generally  true,  that  the  owner  of  mines  does  work  ievery  mine 
which  he  has  a  right  to  work,  and,  therefore,  the  relinquishment  of  the  right  can- 
not be  presumed  from  the  non-exercise  of  it.  Mines  often  remain  unwrought  for 
generations,  and  are  frequently^  bought  or  reserved  when  the  surface  soil  is  sold, 
not  only  without  any  view  to  immediate  working,  but  for  the  express  purpose  of 
keeping  them  unwrought,  until  other  mines  shall  be  exhausted,  which  mav  not  be 
the  case  for  a  long  period  of  time.  Upon  these  ^unds  it  has  been  decided,  that 
when  (he  property  in  mines  has  been  reserved,  with  a  right  of  entry,  it  is  impossi- 
ble to  infer  the  extinguishment  of  the  right,  merely  because  there  is  no  evidence 
of  its  exercise  for  upwards  of  a  century :  Seaman  v.  Vatodry,  16  Ves.  392.  And 
even  the  reservation  of  a  right  of  entry,  though  essential  in  the  case  of  an  indi- 
vidual, do.es  not  seem  necessary  to  entitle  the  crown  to  grant  a  license  to  search 
for  rbyal  mines,  under  an  estate  previously  granted  out,  with  a  mere  reservation  of 
such  mines:  see  note  l,to  Grey  v.  TTit  Dvke  of  Northumberland,  13  V.  236. 


SANDERSON,  Ex  parte.  [*  161] 

[1812,  June  13.] 

No  lien  on  the  proceedings  under  a  Commission  of  Bankruptcy  for  the  fees  of 
enrolment. 

An  Order  was  obtained  by  a  bankrupt  under  the  Statute  (I)  for 
enrolling  the  proceedings  ;  which  were  delivered  by  the  Assignees 
for  that  purpose  to  the  officer  ;  who  clainjed  a  lien  upon  them  for 
the  fees  of  enrolment. 

This  Petition  was  presented  by  the  assignees ;  praying  that  the 
proceedings  may  be  delivered  up  to  them.  The  Petition  was  not 
opposed:  the  officer  authorising  the  Counsel  in  support  of  the  Peti- 

(1)  Stat  5  Geo.  II.  c.  30,  s.  41.  Repealed  and  re-enacted,  6  Geo.  IV.  c.  16, 
8.95. 


,  161  WARBEIf}  EX    PARTE.  [1812. 

tion  to  state,  th^t  he  was  ready  to  do  what  the  Lord  Chancellor 
should  think  right. 

Mr.  Montagtte^  for  the  Assignees,  said,  there  coiild  be'  on  Iten 
upon  any  legal  proceeding.  The  application  for  the  enrolment  of 
these  proceedings  was  not  by  the  assignees,  but  by  the  bankrupt 
himself  under  the  Statute ;  which  declares  in  the  most  general 
terms,  thai  any  person  may  apply  for  that  purpose,  and  the  assignees, 
having  delivered  them  under  the  Order,  made  upon  that  application, 

desire  to  have  them  restored. 
[♦  162]         *  The  Lord  Chancellor  [Eldon]  said,  he  did  n6t  ap- 
prehend there  could  be  any  lien  upon  the  proceedings ; 
and  made  the  Order  upon  the  Officer  to  deliver  them  up. 

1.  This  case  is  likewise  reported  in  1  Rose,  275. 

2.  The  95tb  and  96th  sections  of  the  statute  of  6  Geo.  IV.  c.  16,  now  regnlate 
the  office  for  registering  proceedings  in  bankruptcy,  and  the  payment  of  the 
officers'  fees.  It  has  been  often  decided,  that  there  was  no  lien  on  the  proceed- 
ings in  bankruptcy :  Ex  parte  Hardy,  1  Rose,  396;  Ex  parte  BuUen^  1  Rose,  135; 
bi^t  see  ExpmU  Shawy  Jacob's  Rep.  272. 


WARREN,  Ex  parte  (1). 
[1812,  July  14.] 

Commission  of  Bankruptcy  superseded,  and  an  Action  brought;  the  Lord  Chan- 
cellor ordered  the  Commission  and  proceedings  to  be  delivered  by  the  Solic- 
itor to  the  Secretary,  and  by  him  to  the  Associate,  to  be  produced  on  the 
Trial ;  with  liberty  to  inspect  and  copy. 

Such  an  Order  properly  refbsed  by  a  Judge. 

Proceedings  in  Bankruptcy  ordered  to  be  deposited  in  the  Office,  sometimes  with 
a  view  to  a  criminal  prosecution,  as  for  a  Conspiracy;  so,  if  the  bond  is 
assigned ;  which  remedy,  as  beinff  limited  to  the  penalty,  is  less  beneficial 
than  an  Action  on  the  case,  [p.  163.] 

A  COMMISSION  of  Bankruptcy  against  the  Petitioner  having  been 
superseded  with  costs  against  the  petitioning  creditor,  an  action  was 
brought  by  the  Petitioner ;  who  prayed  by  his  Petition  an  Order 
upon  the  Solicitor  to  the  Commission  to  deliver  to  the  Secretary  of 
Bankrupts  the  Commission  and  proceedings ;  and  that  they  may  be 
delivered  by  the  Secretary  to  the  Associate,  to  be  produced  on  the 
trial ;  and  that  the  Petitioner  or  his  Solicitors  may  be  at  liberty  to 
inspect  and  take  copies:  the  affidavit  in  support  of  the  Petition 
stating,  that  the  Petitioner  is  advised,  that  it  is  material  to  have  the 
Commission  and  proceedings  set  forth  with  accuracy  in  his  declara- 
tion, in  order  to  prevent  his  being  nonsuited ;  and  that  the  SoKcitor 
refused  an  inspection. 

The  Attorney  had  been  summoned  before  a  Judge  to  show  causp, 

(1)  lRoee,27& 
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why  the  Petitioner  should  not  have  an  inspection :  but  the  Judge 
(Cbambre,  Justice),  having  looked  into  the  authorities,  refused  to 
make  the  Order,  observing,  that  he  could  find  do  precedent  fur  it. 

Mr.  Bell,  in  support  of  the  Petition :  Mr.  Culkn  opposed  it. 

The  LfOrd  Chancellor  [Eldon]. — ^Tbe  learned  Judge  was  per- 
fectly right  in  refusing  to  interfere  upon  his  application  ; 
though  upon  a  difl'erent  ground  *  I  must  grant  it.  This  [*  163] 
is  the  Commission  of  the  Great  Seal.  There  are  different 
modes  of  proceeding  in  these  cases.  In  several  instances  the  Lord 
Chancellor  has  ordered  the  Commi3siott  and  all  the  proceedings  to 
be  deposited  in  the  Secretary's  Office,  sometimes  with  a  view  to  a 
criminal  prosecution,  as  for  a  conspiracy  :  so,  if  the  bond  is  assigned, 
the  proceedings  are  deposited.  Another  course  is  not  to  assign  the 
bond ;  which  is  frequently  not  beneficial ;  as,  though  to  a  certain 
extent  it  secures  so  much,  the  party  can  obtain  no  more  than  the 
penalty :  but,  if  he  brings  an  action  on  the  case,  superseding  the 
Commission,  I  must  give  him  the  means  of  supporting  that  action. 

The  Order  was  made  with  costs  (1).  « 

I.  This  case  is  likewise  reported  in  1  Rose,  276. 

2l  An  application  to  have  proceedings  in  bankruptcy  produced  as  evidence  at 
the  hearing  of  the  cause  in  another  court,  is  by  no  means  a  motion  of  course :  Ex 
parU  Btrmd,  11  Vee.  558.  And  it  seems  not  to  be  proper  to  send  down  the  orig- 
inal record  to  be  used  as  evidence  on  a  trial  at  law,  when  an  office  copy  would 
answer  the  purposes :  see,  anU,  the  note  to  Tht  Anonymoua  cage,  1  V.  J5S& 

3.  Where  a  commission  of  bankruptcy  has  been  sued  out  fraudulently  and  ma- 
liciously, tiie  aggrieved  party  may  possibly  have  a  more  adequate  remedy  by  an 
action  on  the  case,  than  by  an  assignment  of  the  petitioning  creditor's  bond ;  the 
latter  remedy,  moreover,  is  entirely  within  fhe  discretion  of  the  Lord  Chancellor: 
see  the  note  to  Ex  parte  Lant,  11  V.  415. 


RUSSELL,  Ex  parte  (2). 
[1813,  JuLT  24.] 

Proteotion  of  a  bankrupt  from  Arrest  under  an  Extent,  while  attending  the 
Commissioners  on  the  day  appointed  for  his  examination  and  remaining  in 
another  room  in  the  same  house  during  an  interval  of  adjournment  on  that  day, 
on  the  general  principle  of  law,  protecting  a  Witness.  The  Order  to  discharge 
made  on  the  gaoler,  not,  as  in  the  case  of  a  private  creditor,  on  the  party. 

Commiasioneis  of  Bankruptcy  considered  a  Court  of  Justice  for  the  purpose  of 
protecting  Witnesses  before  them,  [p.  165.] 

The  Bankrupt  Statutes  do  not  bind  the  Crown,  [p.  165.] 

The  Petitioner  under  a  Commission  of  Bankruptcy  against  him, 
executed  at  Ipswich,  attended  there,  and  surrendered,  on  the  day, 

(1)  Anie^  Ex  parte  Bemal,  vol.  xi.  557.  As  to  the  Solicitor's  lien,  Qtucre.  £r 
parte  Shawj  1  Jac.  270.  As  to  the  productioa  of  Records,  Depositions,  dLc.  see, 
ante,  vol.  i.  152,  and  the  note. 

(2)  1  Rose,  278. 
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appointed  for  his  examination ;  which  was  adjourned  to  the  next 
day  :  when  the  Commissioners,  finding  that  the  presence  of  a  per- 
son, who  was  not  then  in  the  way,  would  be  necessary, 
[*  164]  farther  *  adjourned  the  examination  from  two  o'clock  to 
seven  in  the  evening.  The  bankrupt  left  the  room  :  but 
did  not  quit  the  house  ;  and,  while  he  was  sitting  in  another  room 
during  the  interval,  was  arrested  upon  an  extent,  sued  out  by  the 
Commissioners  of  Excise  for  a  debt  due  by  him  to  the  Crown.  He  ' 
was  brought  in  the  custody  of  the  oflScer  before  the  Commissioners ; 
who,  conceiving  the  arrest  to  be  illegal,  refused  to  proceed  in  the 
examination ;  and  he  was  conveyed  to  prison.  He  presented  this 
Petition,  praying  to  be  discharged. 

Sir  Samuel  Romitty,  in  support  of  the  Petition,  insisted,  that  the 
arrest  was  illegal ;  and  the  bankrupt  was  entitled  to  be  discharged 
upon  the  principle  of  the  common  law,  as  a  witness  attending  under 
a  regular  process  to  be  examined ;  that  he  was  still  iu  attendance 
on  the  Commissioners  notwithstanding  their  adjournment ;  and  in 
this  respect  the  Crown  stood  in  the  same  situation  as  a  subject. 

Mr.  Cooke,  for  the  Commissioners  of  Excise. — The  Commissioners 
submit,  but  do  not  press,  this  question.  The  case  of  the  Crown  is 
very  different  from  that  of  any  common  creditor.  The  protection 
of  a  bankrupt  is  not  that  of  a  witness:  nor  does  it  depend  on  any 
general  jurisdiction.  It  is  a  special  protection  from  his  creditors, 
and  confined  to  debts,  given  to  him  by  the  Act  of  Parliament  (1) : 
but  the  Crown  is  not  bound  by  the  Bankrupt  Laws.  Had  the  pro- 
tection existed  by  the  common  law,  it  would  have  been  unnecessary 
to  give  it  by  Statute.  This  arrest  is  upon  an  extent  in  chief,  for  a 
debt  directly  to  the  Crown  ;  not  an  extent  in  aid  ;  which  might 
raise  the  argument,  that  the  creditor  was  bound  by  the  Act  of  Par- 
liament. An  extent  proceeds  at  the  same  time  against 
[*  165]  "^both  the  person  and  the  goods;  and  issued  in  this  in- 
stance on  the  affidavit  of  the  officer,  th^t  the  goods  of  the 
debtor  were  not  sufficient.  If  this  protection  prevails,  a  Commis- 
sion might  be  taken  out  with  the  very  object  of  enabling  a  debtor  to 
the  Crown  to  escape  its  process.  A  difficulty  occurs  how  the  Order 
to  discharge  can  be  made  upon  the  Crown  ;  as  it  is  made  upon  an 
individual  party,  not  upon  the  officer ;  that  he  may  not  be  left  ex- 
posed to  any  consequence  in  case  of  an  error. 

The  Lord  Chancellor  [Eldon]. — In  the  case  of  a  private  cred- 
itor the  Order  is  made  id  that  form  merely  for  convenience  with  ref- 
erence to  any  question,  that  might  arise  between  the  goaler  and 
the  Plaintiff  in  the  action.  It  is  perhaps  difficult  to  make  that  Or- 
der directly  upon  the  Crown ;  but  there  is  no  doubt  of  my  authority 
to  make  it  upon  the  gaoler,  if  he  holds  this  person  in  custody  with- 
out right;  and  we  may  have  confidence  in  the  Crown,  that,  if  he 
ought  not  to  have  been  arrested,  the  gaoler  will  suffer  no  incon- 
venience from  discharging  him. 

(1)  Stat  5  Geo.  n.  c.  09,  i.  5. 
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The  Courts  of  Common  Law  have  by  some  of  their  decisions 
fully  authorized  me  to  say,  that,  if  a  bankrupt  is  necessarily  and  by 
compulsion  attending  the  Commissioners,  who  have  been  considered 
as  a  Court  of  Justice  for  the  purpose  of  protecting  witnesses  before 
them,  he  is  entitled  to  protection  against  any  one,  attempting  to  ar- 
rest him  during  that  attendance  (1).  If  that  can  be  maintained,  it 
is  not  necessary  to  consider,  whether  this  Statutes  affects  the  Crown. 
My  opinion  is,  that  it  does  not  (2)  :  butthie  general  principle  of  law 
extends  to  the  Crown  as  well  as  a  subject.  As  the  law 
therefore  compels  ^  the  Bankrupt  to  attend  the  Commis-  [*  166] 
sioners,  while  acting  under  that  compulsion  he  cannot  be 
arrested  by  the  Crown  any  more  than  by  a  subject.  He  must  there- 
fore be  discharged.  

1.  This  case  is  likewiap  reported  in  1  Rose,  278. 

2.  As  to  the  greneral  doctrines  and  authorities  upon  which  the  principal  case 
was  determined,  see,  anie^  the  notes  to  Ex  parte  Hawkins^  4  V.  691. 


BALDWIN  V.  CAWTHORNE. 
[1812,  July  25.] 

Assignment  of  furniture,  &c.  by  a  debtor  to  his  creditors  in  satisfaction  of  their 
debts,  retaining  possession  under  a  demise  at  a  rent,  and  afterwards  taking  a 
re-assiornment  from  some  on  payment  of  their  debts,  with  interest,  though  it 
would  be  void  as  against  creditors,  established  between  the  parties  against  the 
Answer,  insisting,  that  the  Deed,  though  absolute  upon  the  face  of  it  with  a 
fraudulent  purpose,  was  intended  only  as  a  security :  and  the  circumstances 
precluding  any  legal  remedy  (a). 

The  Bill  stated,  that  the  Defendant,  being  indebted  to  the  Plain* 
tiffs  Baldwin  and  James  Barrow,  and  several  other  persons,  and  much 
embarrassed,  an  agreement  was  entered  into,  by  which  they  agreed 
to  accept  an  assignment  of  all  his  furniture,  plate,  &c.,  at  his  house 

(1)  See  the  note,  atiie,  vol.  iii.  351. 

(2)  The  Lord  Chancellor  distinctly  so  held,  referring  to  this  ca^e,  in  Ex  parle 
Tenfle,  2  Ves.  &  Bea.  391 ;  2  Rose,  22. 

(a)  Twtfn^s  case,  which  arose  in  the  star  chamber  in  the  44th  Eliz.  is  the  basis 
of  the  decisions  on  the  question  of  fraud  arising  from  possession  being  retained  by 
the  vendor.  There  is  no  doubt  of  its  being  evidence  of  fraud  ;  but  the  great 
point  hafl  been,  whether  the  fraud,  which  was  to  be  inferred  in  such  a  case,  was  an 
inference  of  l&w  to  be  drawn  by  the  Court,  and  resulting  inevitably  from  the  fact, 
or  whether  the  fact  was  only  evidence  of  fraud  to  be  drawn  by  the  jury,  and  sus- 
ceptible of  explanation.  The  history  and  diversity  of  decisions  on  this  question, 
Licularly  in  the  different  States,  will  be  found  in  2  Kent,  Com.  (5th  ed.)  515- 


According  to  the  Supreme  Court  of  the  United  States,  an  absolute  bill  of  sale  is 
itself  a  fraud  in  law,  unless  possession  accompanies  and  follows  the  deed.  Ham- 
tUon  v.  RusseUj  1  Crancfa,  309;  U.  Slates  v.  Cunynghanij  4  Dall.  358 ;  Meeker  v. 
Wihon,  1  Gall.  419;  Mair  v.  Glennie,  4  Maule  &  S.  240. 
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at  Wyers  according  to  an  appraisement,  id  satisfaction  of  their  res- 
pective demands :  that  a  receipt  was  accordingly  signed  by  him  on 
the  29th  of  October^  1796,  acknowledging  to  have  received  1214/. 
38.  3d.  for  the  purchase  of  the  several  goods,  &c.,  mentioned  in  a 
schedule;  they  agreeing  to  let  him  have  the  enjoyment  of  the  said 
effects,  paying  a  yearly  rent.  Accordingly  by  indentures,  dated  the 
29th  of  October,  1796,  reciting,  that  the  Plaintiffs  and  the  other 
creditors  were  the  absolute  owners  of  the  said  goods  enumerated  in 
a  schedule,  it  was  declared,  that  they  should  be  used  and  occupied 
by  the  Defendant  in  his  house  at  the  annual  rent  of  91Z. :  he  coveq^ 
anting  to  keep  them  in  repair,  insured  from  fire,  &c. ;  to  restore 
them  in  good  condition,  and  to  give  notice  of  any  process  by  any 
creditor  with  a  view  to  take  possession  of  them. 

The  Bill  charged,  that  the  Defendant,  having  obtained  possession, 
formed  the  design  of  defeating  Barr«w/who  died  in  1798, 
(•  167]  before  the  institution  of  the  suit,  by  procuring  •an  assign- 
ment from  Gillow  and  some  of  the  other  creditors,  who 
had  entered  into  the  contract,  of  their  several  proportions  of  the 
scheduled  effects ;  thereby  making  him  tenant  in  common  with  Bar- 
row and  the  Plaintiff  Baldwin.  .        \ 

The  Bill  prayed  a  specific  performance  of  the  covenants  in  the 
said  indenture,  an  account  of  the  rent  due  under  it  from  the  Defendant, 
and  a  division  or  a  sale  of  the  goods;  and,  if  the  receipt  and  inden- 
ture should  not  be  considered  as  a  settled  account,  then  an  account 
of  what  was  due  to  the  Plaintiffs  Baldwin  and  Thomas  Barrow,  the 
representative  of  James,  &c. 

The  Defendant  by  his  answer  represented,  that  he  did  not  sign 
the  receipt,  and  execute  the  indenture,  with  any  intention  of  making 
an  absolute  sale  of  the  goods ;  but  the  object  of  the  transaction  un- 
der the  advice  of  Barrow  was  merely  to  secure  to  him,  the  Plain- 
tiff, and  the  Gillows,  what  should  be  due  to  them  respectively  ;  pre- 
serving to  the  Defendant  the  enjoyment  of  his  goods. 

The  Decree,  pronounced  at  the  RoHs,  declared  the  right  of  the 
creditors  under  the  Deed  of  1796  to  the  furniture,  &c.,'as  tenants 
in  common  in  proportion'  to  the  amount  of  the  debts  due  to  them 
respectively  at  the  execution  of  that  Deed,  and  thereby  secured : 
and  the  Defendant,  to  stand  in  the  place  of  Gillow,  &c.,  an  account 
of  the  debts,  due  from  the  Defendant,  and  of  the  arrear  of  rent  un- 
der the  Deed,  and  an  account  and  sale  of  the  furniture,  &c. 

The  Defendant  appealed  from  the  whole  Decree ;  insisting,  that 
the  Bill  should  be  dismissed ;  and  the  assignment  treated  as  a  secu- 
rity only. 

Mr.  Hart  and  Mr.  Bell,  for  the  Appellant :  Sir  Samuel  Romilly 
and  Mr.  HaUy  in  support  of  the  Decree. 
[.*  168]         *The  Lord  Chancellor  [Eldon]. — It  was  contended 
by  the  Defendant  in  this  cause,  and,  had  this  been  a  ques- 
tion with  creditors,  would  be  contended  effectually,  that  all  this  was 
color  and  contrivance  to  leave  him  in  possession  of  tliis  furniture 
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for  the  express  purpose  of  defeating  other  creditors ;.  and  it  is  ob- 
jected, 1st,  that  all  the  parties  must  be  held  to  have  been  acting 
fraudulently  with  regard  to  third  persons :  but  the  question  is,  not  as 
to  third  persons,  but  whether  against  a  legal  title  it  is  competent  to 
the  Defendant  to  say,  his  solemn  instruments  should  have  no  effect, 
as  between  him  and  those,  to  whom  he  assigned  this  property,  be- 
cause he  and  others  were  engaged  in  a  common  fraud  upon  all  man- 
kind. The  demise  to  him,  if  no  acts  were  done  to  vary  it,  would  be 
conclusive  evidence  against  him,  that  the  property  was  in  those,  from 
whom  he  took  by  demise ;  and  after  that  transaction,  if  they  had 
brought  an  action  for  the  money  previously  due  to  them,  they  could 
not  be  heard  to  say,  that  the  debt  was  not  satisfied,  and  they  had 
not  become  the  purchasers  of  this  furniture,  on  the  ground  that  the 
whole  was  colorable,  and  calculated  to  defraud  third  peraons,  in  a 
contest,  not  with  third  persons,  but  between  themselves^ 

It -is  said,  however,  that  this  is  a  question,  not  at  law,  but  what  a 
Court  of  Equity  will  do ',  and  I  admit,  if  it  stood  a^  at  the  time  of  the 
demise,  there  would  be  good  reason  for  not  giving  relief  here  ;  pro- 
vided the  persons,  taking  under  .the  effect  of  these  transactions, 
could  be  shown  to  have  had  the  means  of  suing  at  law,  and  not  to 
have  been  deprived  of  them  by  the  act  of  the  Defendant.  In  law 
this  was  the  property  of  the  Gillows,  and  others,  including  one  of 
the  Plaintiffs  and  the  person,  whom  the  other  represents.  Had  he 
been  living,  he  could  not  have  sued  at  law  without  the  other  joint- 
owners  :  nor  could  his  administrator  sue  at  law  at  all,  if  no 
act*  was  done  by  Cawthorne;  as  the  joint  legal  title  [•  169] 
would  have  survived ;  and  was  not  transmissible  to  the 
representatives  of  one  dying. 

It  does  not  rest  there ;  for  the  Gillows  and  others  have  settled  with 
Cawthorne;  finally  taking  from  him  in  discharge  of  the  whole  the 
sum  really  due,  with  5/.  per  cent.,  as  if  their  debt  continued  to  that 
moment.  That  is,  I  agree,  considerable  evidence,  that  this  was 
merely  a  colorable  transaction  :  but  Cawthorne  having  so  settled 
with  them,  has  either  taken  an  assignment  of  their  apparent  shares 
of  this  furniture ;  or  if  he  has  not,  they  still  remain  owners  of  their 
respective  shares  at  law,  and  of  greater  shares  in  equity  by  survivor 
ship ;  and  in  either  way  it  is  impossible  to  sue  at  Law. 

The  Plaintiffs  then  being  compelled  to  come  inlo  Equity,  the 
Record  on  the  part  of  the  Defendant  contends  faintly  that  the  whole 
transaction  is  void ;  and  more  strongly,  that  it  ought  to  be  considered 
a  transaction  of  mortgage.  The  question  with  reference  to  that  is, 
whether,  all  the  parties  having  agreed  with  a  fraudulent  purpose, 
that  this  instrument  shall  on  the  face  of  it  be  an  absolute  deed,  meaning 
therefore,  that  it  never  shall  be  producible  as  a  mere  mortgage,  a 
Court  of  Equity  will  at  the  instance  of  those,  who  with  a  fraudulent 
view  made  it  an  absolute  instrument,  correct  it;  and  make  it  a  mere 
mortgage  security.  That,  I  do  not  conceive,  was  ever  done  upon 
such  grounds ;  and  therefore  I  think  this  Decree  right.     The  same 
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principle  governs  the  case  in  another  view ;  as  it  stops  the  Defendant 
from  saying  there  is  no  debt.     

Ant  man  assigniiig  mY)perty,  but  keeping  the  possession  thereof  himself,  is, 
vithin  the  doctrine  of  Tuynt^a  cas^,  3  Rep.  82,  and  Pauncefoot  v.  Bluntf  there 
cited,  guilty  of  a  fraud,  as  against  all  persons  not  parties  to  the  assignment,  and 
who  are  prejudiced  tliereby ;  but  as  between  the  parties  themselves  the  transac- 
tion is  binding :  see  DuUon  v.  Morrifon,  17  Ves.  197 :  for,  though  there  are  cases 
in  which  relief  may  be  given  at  the  suit  of  Kpartictps  crimifda,  that  is  only  done 
when  public  interest  requires  that  relief  should  be  ^ven,  and  it  is  given  io  the 
publiCy  though  ^  through  the  party :  Lord  St.  John  v.  lUtdy  Si,  John,  II  Ves.  536 ; 
VaurhaU  Bridge  Company  v.  Earl  Spencer^  1  Jacob's  Rep.  67. 


[*  170] 

BENNETT  v.  THE  EARL  OF  TANKERVILLE. 

[R0LLS.--I8I2,  Feb.  5,  7.] 

Devise  to.  the  use  of  the  devisor's  second  son,  A.  for  life  without  impeachment  of 
waste,  and  from  and.  after  his  decease  to  the  heirs  of  his  body,  to  take  as  ten- 
ants in  common  and  not  as  joint  tenants;  and  in  case  of  his  decease  without 
issue  to  the  devisor's  eldest  son  B.,  his  heirs,  &c. ;  and  in  case  both  sons 
should  die  before  twenty-one,  over :  an  estate  tail  in  the  land,  and  absolute 
interest  in  personalty,  bequeathed  with  it. 

Revocation  of  devise  by  a  contract  for  sale,  though  rescinded  afler  the  devisor's 
death(a),[p.  171.] 

Necessary  construction  of  a  Devise  over  upon  death  without  issue  an  indefinite 
failure  of  issue ;  and  the  intention  of  preferring  all  the  issue  to  the  remainder-, 
man  cannot  be  effectuated  in  any  other  way  than  by  an  estate  tail,  [p.  178.] 

A  binding  and  valid  contract  for  the  sale  of  lands  devised  is  in  equity  as  much  a 
revocation  as  a  conveyance  would  be  at  law,  [p.  178.] 

Whether  the  abandonment  of  a. contract  for  sale  of  devised  estates  in  the  devisor's 
life  would  set  up  the  Will  again  without  republication.  Quaere,  [p.  179.] 

Charles,  Earl  of  Tankerville,  by  his  Will,  dated  the  I3th  of 
August,  1762,  reciting  his  title  to  certain  plantations,  stock,  &c., 
and  two  ninth  shares  bf  copper-mines,  with  two  hundred  acres  of 
land  thereto  belonging  and  contiguous,  all  situated  in  Virginia  or 
Maryland  in  America ;  gave,  devised  and  bequeathed,  all  his  said 
shares  in  the  copper-mines,  and  two  hundred  acres  of  land  thereunto 
belonging,  and  all  his  said  estate,  right,  &c.,  unto  his  eldest  son 
Charles,  Lord  Ossulston,  and  his  heirs  and  assigns  for  ever ;  and  he 
gave  and  bequeathed  all  other  the  plantations,  lands,  stock,  &c.,  in 
Virginia  and  Maryland,  to  the  Plaintift*  Henry  Astley  Bennett,  his 
younger  son  :  to  hold  to  the  use  of  the  Plaintiff  and  his  assigns  for 
and  during  the  term  of  his  natural  life,  without  impeachment  of 
waste;  and  from  and  afler  his  decease  to  the  heirs  of  his  body,  to 

(a)  As  to  implied  revocations  of  wills,  see  the  authorities  collected,  ante,  note  (b) 
Bnjdges  v.  C%afu2o«,  2  V.  417 ;  note  (6)  KnoUys  v.  Jllcock,  5  V.  G48;  note  (a) 
Harmood  v.  Oglander,  8  V.  128 ;  and  notes  (6)  and  (c)  ExparU  llchtster,  7  V.  348. 

By  the  Act  of  Parliament,  1  Vict  cap.  2G,  ^  19,  it  is  enacted  that  no  wills  made 
on  or  ailcr  Jan.  1st,  1838,  '*  shall  be  revoked  by  any  presumption  of  any  intention 
on  the  ground  of  an  alteration  in  circumstances."    See  1  Williams,  Exec.  112. 
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take  as  tenants  in  common,  and  not  as  joint  tenants ;  'and  in  case  of 
his  decease  without  i^sue  of  his  body,  to  Lord  Ossulston,  his  heirs 
and  assigns  for  ever ;  subject  to  the  charge  of  5000/.  to  his  daughter 
Frances  Alicia  Bennett,  if  he  should  live  to  attain  the  age  of  21,  or 
be  married  with  consent  of  her  mother,  as  an  addition  to  the  portion^ 
already  provided  for  her,  with  interest  at  3/.  per  cent,  from  the  Plain- 
tiff's age  of  21,  and  in  case  of  his  death  before  that  time  from  the 
time  he  would  have  arrived  at  that  age,  if  he  had  lived : 
*the  testator  declaring  his  intention  to  be,  that,  if  the  [*  171] 
Plaintiff  should  happen  to  die  under  that  age  or  without 
is^ue,  and  the  ^id  plantation,  &c.,  should  thereby  go  to  Lord  Os- 
sulston, he  should  pay  the  said  5000/.  and  interest:  and  in  case  both 
his  said  sons  should  happen  to  die  before  they  arrived  at  their  res- 
pective ages  of  21  years,  then  he  gave,  devised  and  bequeathed,  the 
said  mines,  lands,  plantations  and  hereditaments,  in  Virginia  and 
Maryland,  with  all  the  stock,  &c.,  thereunto  respectively  belonging, 
unto  his  said  daughter  Frances  Ahcia,  her  heirs  and  assigns  forever ; 
and  he  thereby  directed  and  appointed,  that,  in  case  his  said  sons 
should  agree  to  sell,  and  actually  should  sell  the  said  estates,  then  the 
money  to  arise  by  such  sales  should  be  laid  out  in  the  purchase  of 
lands  of  inheritance,  in  England,  and  settled  as  and  to  such  uses  as 
he  had  thereby  given  the  said  estates  in  Virginia  and  Maryland  ; 
find  that  such  lands  so  to  be  purchased  in  England  should  be  made 
liable  to  the  raising  and  paying  the  said  5000/.  and  interest  to  his 
said  daughter  Frances  Alicia  in  the  same  manner,  and  subject  to 
the  same  terms  and  conditions  as  before  mentioned  in  respect  to  his 
said  daughter. 

The  testator  died  on  the  27th  of  October,  1767  ;  leaving  issue 
Charles,  Lord  Ossulston,  his  eldest  son,  heir  at  law  and  residuary 
legatee,  Henry  Astley  Bennett,  the  Plaintiff,  and  Frances  Alicia 
Bennett. 

The  Bill  su^;esting,  that  the  Plaintiff  was  tenant  in  tail,  or  at  least 
tenant  for  life  of  the  devised  estates,  stated,  that,  being  an  infant  at 
the  death  of  his  father,  the  Defendant,  who  was  heir  at  law  and  ad- 
ministrator, took  possession  of  the  estate  and  deeds ;  and  continued 
in  receipt  of  the  rents  until  the  year  1797  or  8 ;  when  he 
*  sold  the  estate  with  the  stock,  &c.  and  procured  the  [*  172] 
Plaintiff  to  join  in  the  conveyance :  the  Plaintiff  claiming 
the  money  absolutely,  as  being  tenant  in  tail ;  or  if  not,  to  have  it 
laid  out,  and  the  interest  paid  him  for  his  life  ;  the  Bill  accordingly 
praying  an  account  of  the  rents,  and  the  produce  of  the  sale  ;  and  a 
declaration,  that  a  deed  of  release,  executed  upon  a  settlement  of 
accounts  between  them  in  1792,  ought  not  to  be  any  bar  to  such  ac- 
count ;  charging  with  reference  to  an  alleged  partial  revocation  of 
the  devise  by  a  contract  of  sale,  entered  into  by  the  devisor  with 
John  Semple,  that  the  sale  was  not  completed,  and  the  contract  was 
afterwards  declared  void,  or  otherwise  rescinded  by  some  proper 
Court  in  America ;  and  that  the  sum  of  2600/.,  the  first  instalment 
paid  by  Semple,  was  directed  to  be,  and  was,  repaid. 
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The  Defendant  by  his  Answer  denying,  that  he  prociired  the 
Plaintiff  to  join  in  the  conveyance,  &c.  except  that  for  faciUtating  the 
sale,  the  Plaintiff,  his  sister  and  her  husband^  conveyed  to  the  Defend- 
ant in  trust  to  sell,  stated,  that  in  1767,  after  his  father's  death,  he 
received  2600/.,  as  payment  of  the  first  instalment  from  Semple  ;  and 
through  ignorance  of  his  own  right  to  the  money,  being  residuary 
legatee,  and  the  contract  for  sale  in  his  father's  life-time,  he  on  the 
dOth  of  December,  1767,  gave  a  bond  for  securing  that  sum  to  the 
Plaintiff,  and  it  was  included  in  the  account  of  1792 ;  but,  before  the 
release  was  executed,  it  was  discovered  that  this  sum  of  2600Z.  ought 
not  to  have  been  included  ;  and  upon  the  Plaintiff.'s  proposal,  that 
the  Defendant  should  deduct  it,  the  release  was  executed  ;  submit- 
ting, that,  though  the  contract  with  Semple  was  not  completed,  and 
his  assignees  or  representatives  obtained  a  Decree  for  re- 
[*  173]  payment  of  the  2600/.  and  interest,  *  yet,  as  the  contract 
was  subsisting  at  the  testator's  death,  the  estate  was  thereby 
converted  into  personalty  as  between  the  Plaintiff  and  Defendant ; 
and  passed  by  the  Will  to  the  Defendaxxt,  as  residuary  legatee ;  or 
descended  to  him,  as  heir  at  law. 

Sir  Arthur  Piggott  and  Mr.  Belly  for  the  Plaintiff. — ^The  intention 
is  clear,  that  these  estates  should  not  go  over  to  the  devisor's  eldest 
son,  then  Lord  Ossulston,  except  on  the  event  of  a  general  failure  of 
issue  of  General  Bennett,  the  second  son ;  and  the  only  difficulty 
arises  from  the  words  <^  to  take  as  tenants  in  common,  and  not  as 
joint  tenants."  Those  words,  if  they  are  to  have  the  effect  of  con- 
fining the  devise  to  an  estate  for  life,  must  defeat  the  general  para- 
mount intention,  that  no  part  should,  go  over  except  upon  a  general, 
ihdefioite,  failure  of  issue.  There  are  no  cross-remainders  among 
these  tenants  in  common.  According  to  the  limited  construction, 
therefore,  if  General  Bennett,  the  Plaintiff,  had  ten  children,  each 
would  take  a  tenth  part;  and  as  each  dies,  his  portion  would  go 
over;  against  the  clear  intention,  that  Lord  Tankerville  should  not 
take,  while  any  issue  of  his  brother  remained. 

The  authorities  upon  this  subject  are  uniform  :  Doe  on  the  demise 
of  Cock  V.  Cooper  (I).  Doe  on  the  demise  of  Bland  ford  v.  Ap- 
plin  (2).  Doe  on  the  demise  of  Candler  v.  Smith  (3),  Pierson  v. 
Vickers  (4),  notwithstanding  the  addition  of  the  words, 
[*  174]  "whether  *  sons  or  daughters."  In  Doe  on  the  demise 
of  Strong  V.  Goff  (5)  there  are  no  words  pointing  to  an 
indefinite  failure  of  issue;  the  word  "issue"  being  considered 
equivalent  to  children ;  and  the  limitation  over  upon  the  specific 
event  of  the  death  of  those  children  under  the  age  of  twenty-one. 
The  clear  Result  is,  that,  as  the  Plaintiff  would  have  been  tenant 

(1)  1  East,  229. 

(2)  4  Term  Rep.  82. 

(3)  7  Term  Rep.  531. 

(4)  5  East,  548. 

(5)  11  East,  668. 
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in  tail  of  ifae  land,  he  la  absolutely  entitled  to  it  in  the  shape  of 
money. 

With  r^rd  to  the  other  question,  in  Browne  v.  Monck  (1),  the 
Lord  Chancellor  held  clearly,  that,  the  contract  being  at  an  end,  the 
parties  remained  in  statu  quo.     The  contract  is  rescinded  by  the  di-  . 
rection,  that  it  shall  not  be  carried  into  execution.     It  cannot  there- 
fore have  effect  as  a  revocation,  or  for  any  other  purpose. 

Sir  Samuel  RomiUy^  Mr.  Harty  and  Mr.  Winthropy  for  the  De- 
fendants.— ^Tbe  authority  of  Doe  v.  Croff  bears  strongly  against  the 
former  decisions  by  Lord  Kenyon  :  the  cases  having  a  close  resem- 
blajice ;  and  Lord  Ellenborough  recapitulates^  and  answers.  Lord 
Kenyon's  reasoning,  which  is  now  adopted  for  the  Plaintiff,  as  to 
cross-remainders,  &c.  A  principal  circumstance,  on  which  the  judg* 
ment  proceeds,  the  necessity  of  striking  6ut  the  words  "as  tenants 
in  common,  and  not  as  joint  tenants,"  occurs  in  this  instance.  The 
estate  is  devised  expressly  for  life,  and  without  impeach- 
ment of  waste ;  showing,  that  the  devisor  knew  ♦  the  in-  [*  175] 
cidents  to  that  estate ;  and  clearly  intended  to  give  no 
greater  interest. 

Supposing  the  Plcdntiff  would  have  taken  an  estate  tail,  the  effect  of 
the  contract  was  an  equitable  revocation ;  as  in  the  late  case  of 
Vawser  v.  Jeffrey  (2).  It  is  not  material  even,  that  the  act  should 
be  done  with  the  intention  to  revoke :  nor  whether  he  had  a  title,  or 
not ;  which  was  not  in  his  contemplation.  The  contract  to  sell 
therefore  being  clearly  in  Equity  a  revocation  of  the  devise,  what  is 
there  to  republish  it?  Broome  v.  Monck  has  no  application.  It 
turned  out,  that  there  was  no  title.  The  devisor  therefore  had  not 
in  Equity  the  estate  he  supposed  himself  to  have ;  and,  though  the 
devisee  was  desirous  of  taking  it,  such  as  it  was,  the  Lord  Chancel- 
lor considered  the  devisor  as  meaning  to  devise  that  estate,  only  if  a 
good  title  could  be  made.  The  contract  could 'not  at  the  devisor's 
death  be  carried  into  execution.  In  this  case,  on  the  contrary,  the 
contract,  being  valid  at  the  devisor's  death,  could  not  by  any  subset 
quent  act  of  any  person  be  annulled. 

Sir  Arthur  Piggoii,  in  reply. — ^I'he  Court  of  King's  Bench  dis- 
tinguish the  case  of  Doe  v.  Goff  from  those,  which  preceded  it ;  the 
last  of  which,  Pierson  v.  Viekers,  was  also  decided  by  Lord  Ellen- 
borough  ;  and,  attending  to  the  terms  of  the  devise,  they  are  clear- 
ly distinguished :  the  limitation  over  being,  not  upon  a  general 
failure  of  issue,  but  upon  the  failure  of  children  by  death  under  the 
age  of  twenty-one.  Had  the  limitation  been  upon  the  former 
event,  the  whole  of  the  judgment  shows,  that  the  rule  of 
*  construction,  which  prevailed  in  the  former  cases,  would  [*  176] 
have  been  adopted. 

The  other  question  is  entirely  new.     There  is  no  instance  of  rais- 
ing such  an  Equity  as  that  claimed  by  Lord  Tankerville ;  and.  as  no 


(1)  Ante,  vol.  X.  597. 

(2)  ^nie,  vol.  xvi.  519. 

VOL.  XIX.  8 
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precedent  can  be  produced,  neither  can  any  foundation  be  alleged, 
for  it.  «  As  there  is  no  specific  legatee  of  the  money  to  be  paid  for 
this  purchase,  for  whom  is  this  claim  to  be  maintained,  the  heir  at 
law,  or  the  general  residuary  legatee  and  personal  representative, 
I  mere  volunteers,  between  whom  there  is  no  Equity  ?  Can  such  a 
general  legatee  insist,  that  there  is  a  revocation  for  his  benefit  oT 
the  legal  devise  ;  and  that  he  Js  entitled  either  to  the  land,  or  the 
money,  for  which  Lord  Tankerville  had  contracted  to  sell  that  land  ? 
What  constitutes  the  revocation  ?  Not  the  mere  intention  to  dis- 
pose of  the  land.  That  is  equally  apparent,  where  by  a  failure  of 
title  the  contract  cannot  have  effect.  The  principle  of  this  sort  of 
revocation  is,  that  the  title  is  altered :  the  land  is  alienated  ;  and  in 
Equity  disposed  of  to  another  person,  for  whom  the  devisee  is  con- 
verted into  a  trustee.  Until  the  consideration  has  been  paid,  no 
right,  that  can  have  effect  in  this  Court,  is  acquired  by  the  contract. 
Suppose  the  contract  to  be.  with  a  beggar,  who  cannot  pay,  that  the 
attempt  to  enforce  it  would  merely  waste  other  property,  could  the 
person,  who  would  have  taken  the  money,  say,  though  no  fruit  was 
produced  from  the  contract,  or  he  had  been  compelled  to  restore  it,  he 
has  a  right  to  the  estate,  remaining  thus  unaffected  ?  It  is  singular, 
that  such  an  Equity  should  never  before  have  occurred.     In  Broome 

v.  Monck  (1)  it  was  held,. that,  the  title  proving  defective, 
[*  177]     the  devisee  *  could  have  neither  that  estate,  such  as  it  was, 

nor  any  other  land,  to  be  purchased,  nor  the  money,  thus 
accidentally  saved  to  the  personal  estate ;  and  the  effect  of  the  ex- 
trajudicial dicta,  thrown  out  in  the  case  of  Whittdker  v.  Whittakerj 
is  most  carefully  guarded  against  by  the  Lord  Chancellor. 

Feb.  1th.  The  Master  of  the  Rolls  [Eldon]. — With  regard 
to  the  question,  what  interest  General  Bennett  took  in  the  estates, 
devised  by  the  Will  of  Lord  Tankerville,  upoa  the  authority  of  the 
cases  cited,  from  some  of  which  it  is  impossible  to  distinguish  this, 
my  opinion  is,  that  General  Bennett  took  an  estate  tail.  The  Court 
of  King's  Bench  declared,  that  none  of  the  former  cases  were 
broken  in  upon  by  their  decision  in  the  case  of  Doe  on  the  demise 
of  Strong  V.  Goff  (2).  It  is  indeed  evidently  distinguishable  from 
them  and  from  the  present  case.  There  was  not  in  that  instance 
any  indication  of  an  intention,  that  the  estate  should  not  go  over 
until  after  an  indefinite  failure  of  issue.  It  was  to  go  over,  if  the 
children  should  not  attain  the  age  of  twenty-one.  Lord  Ellen- 
borough  says  (3)  "Whom  does  he  mean  by  *such  issue,'  but  the 
persons  to  whom  he  had  before  referred  by  the  description  of  <  the 
heirs  of  his  daughter's  body ; '  and  when  he  is  contemplating  the 
possibility  that  he,  she,  or  they,  may  depart  this  life  before  twenty- 
one,  to  whom  can  he  be  referring  but  the  immediate  children  of  his 

(1)  .^ti/e,  vol.  X.  597. 
(Q)  11  East,  668. 
(3)  11  East,  672. 
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daughter  ? "  In  the  present  case  the  words  are,  in  one.  clause,  ''  in 
case  of  his  decease  without  issue  of  his  body : "  in  another,  <<  if 
he  shall  happen  to  die  under  that  age  or  without  issue."  This 
cannot  possibly  mean  any  thing  but  an  indefinite  feilure  of  issue ; 
and  the  intention  of  preferring  all  the  issue  of  the  first  taker  to  the 
remainder-man  cannot  be  effectuated  in  any  other  way  than  by  giv- 
ing an  estate  tail  (1). 

As  to  the  question,  whether  General  Bennett  is  entitled  to  an  ac« 
count  of  the  produce  of  such  of  the  estates  devised  as  were  included 
in  the  contract  with  Semple,  it  depends  upon  the  point,  whether  the 
Will  was  revoked  as  to  the  land,  comprised  in  that  contract.  It  is 
perfectly  settled,  that  a  binding  and  valid  contract  for  the  sale  of 
lands  devised,  is  in  £quity  as  much  a  revocation  as  a  conveyance  of 
the  land  would  be  at  law.  There  does  not  seem  to  be  the  least  rea- 
son to  doubt,  that  this  was  at  the  beginning  a  binding  and  valid  con- 
tract. The  authority  of  the  agent  is  not  disputed.  The  contract 
appears  in  writing  ;  if  that  is  required  by  the  American  law :  a  copy 
of  it  being  referred  to,  as  inclosed  in  one  of  the  letters.  It  is  not 
alleged,  that  Lord  Tankerville  had  not  a  title.  The  contract  is 
therefore  one,  that  might  have  been  enforced  by  or  against  him ;  and 
there  is  not  the  least  intimation  in  the  correspondence,  that  the  de- 
fence, or  the  decision,  of  the  cause,  instituted  by  Semple,  pro- 
ceeded upon  any  doubt  as  to  the  validity  of  the  contract.  It  seems, 
or  is  stated  by  How,  the  agent,  that  Semple's  representatives 
would  have  been  glad  to  have  obtained  the  land  :  but  he 
♦thinks,  they  could  not  succeed  for  two  reasons:  First,  [*  179] 
that  Semple  had  never  complied  with  the  terms,  except  by 
paying  the  first  instalment :  Secondly,  that  his  representatives  were 
not  even  then  able  to  make  a  tender  of  the  remaining  part  of  the 
purchase-money.  Of  course  they  could  not  have  a  conveyance,  but 
were  entitled  to  have  returned  that  part  of  the  money,  which  had 
been  paid  ;  and  that  is  all,  that  was  decreed. 

The  quesition  must  now  be  decided,  as  if  it  had  arisen  the  day 
after  Lord  Tankerville's  death.  If  at  that  period  the  Will  stood  re- 
voked with  regard  to  these  lands  by  his  death,  how  by  any  subse- 
quent event  can  that  devise  again  become  operative  and  effectual  ? 
Even  if  the  contract  had  been  abandoned  in  the  testator^s  life,  I 
very  much  doubt,  whether  that  would  have  set  up  the  Will  again 
without  a  republication :  but,  being  revoked,  at  the  time  of  his 
death,  by  a  valid,  subsisting  contract,  it  is  immaterial  to  the  devisee, 
what  becomes  of  the  land,  his  only  title  being  gone  by  the  revoca- 
tion of  the  devise.  The  subsequent  transaction  might  raise  a  ques- 
tion between  the  heir  and  the  personal  representative  of  Lord 
Tankerville :  but  the  devisee  has  no  concern  whatever  with  that 
question. 

The  present  Lord  Tankerville  therefore  is  not  bound  to  account 


(1)  See  the  notes,  arUfy  vol.  i.  286. 
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for  the  produce  of  any  part  of  the  estate,  comprehended  in  the  con- 
tract with  Semple.  

1.  The  case  of  Doe  ▼•  Qaugh,  11  Eiurt,  668,  which  was  noticed  in  the  principal 
case,  has  since  been  declared,  by  the  hifhest  tribunal  of  the  realm,  not  to  be  law : 
Jesson  V.  ff  right,  2  Bligh,  58.  And  at  the  same  time,  it  was  laid  down,  that  where 
a  limitation  by  will  has  been  made  by  certain  words  of  settled  meaning,  which,  in 
their  ordinary  legal  acceptation^  would  give  an  estate  tail,  other  wonu,  by  which 
^e  testator  has  uiown  a  wish  to  modify  that  disposition  in  a  way  which  the  law 
does  not  allow,  may  be  rejected ;  and  the  secondary  object  of  the  testator  must 

give  way  to  his  paramount  intention,  although  the  first  taker  may  thereby  be  ena- 
led  to  destroy  both  the  flreneral  and  the  particular  intent  of  the  wilL 

2.  The  rights  and  the  liabilities  both  of  the  heir  and  the  personal  representa- 
tives of  a  person  deceased,  in  respect  of  any  contract  entered  into  by  him  for  the 

{purchase  or  sale  of  real  estates,  are  to  be  determined  solely  by  the  rights  and  the 
labilities  of  the  contracting  party,  as  those  questions  stood  at  the  time  of  his  de- 
cease :  see,  anU^  note  5  to  iSaon  v.  Sladtf  7  V.  265.  And  a  devise  is,  in  equity, 
revoked  by  a  valid  contract  entered  into  by  the  executor  for  the  sale  of  the  de- 
vised lands :  see  note  I  to  Brydget  v.  The  Duchea  qf  Chandos^  2  V.  417 :  as,  on 
the  other  hand,  lands  for  the  purchase  of  which  a  testator  has  entered  into  a  bind- 
ing contract,  though  they  have  not  been  actually  conveyed  to  him,  may  pass  under 
»  duly  attested  will,  made  or  republished  subsequently  to  the  contract:  see  notes 
1, 3,  to  P^ott  V. /fatter,  7  V.  da 
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Dehurrea  upon  the  Statute  of  Limitations  to  a  Bill  for  an  account,  stating  that 
no  demand  was  made  for  twelve  years  (a). 

Whether  the  allegmtion^that  the  parties  dealt  as  merchants,  implies,  that  the  ac- 
countBare  merchants'  accounts  within  the  Statute  of  Limitations,  Qtuere. 

Limit  of  the  Equity  of  Redemption  either  upon  the  Statute,  or  by  analogy  to  it  (&), 
[p.  184.] 

Cases  of  exception,  infancy,  &c.  as  in  Ejectment,  to  be  stated  in  Ihe  Bill,  [p.  184.] 

The  Statate  of  Limitations  not  given  in  evidence  at  law;  whether  a  good  defence 
by  demurrer,  Qiuere  (c),  Jp.  185.] 

t^onfiicting  opinions  formerly  on  the  exception  in  the  Statute  of  Limitations  as  to 
merchuits'  accounts,  whether  barred,  if  no  item  within  six  years  (as  now  decid- 
ed ;  Ekxrhar  v.  Barber^  anUj  voL  xviii.  286,)  or  excqited  generally  (d),  [p.  185.] 

The  Bill  stated,  that  John  Foster,  late  of  Salby,  ia  Yorkshire, 
formerly  carried  on  the  business  of  a  merchant  at  Salby,  in  partner- 
ship with  Richard  Isles ;  which  partnership  was  dissolved  in  1800. 
In  Itfay,  1800,  Foster  took  the  Plaintiffs,  his  two  sons,  into  partner- 
ship as  merchants ;  which  partnership  continued  until  the  death  of 
the  fiitherin  1806 ;  and,  before  that  partnership  was  formed,  Foster, 
the  father,  had  various  dealings  with  Perfect,  Sealon,  and  Co.,  bank- 
ers ;  in  the  courae  of  which  large  sums  were  paid  and  received ; 
w(iereby  an  open  and  running  account  arose  and  subsisted  be- 
tween them  ;  and  which  was  never  settled  by  the  Plaintiffs  or  their 
lather. 

The  Bill  farther  stated,*  that  upon  the  Plaintiff's  going  into  the 
business,  they  assumed  all  the  debts  and  credits  of  the  business,  pre- 
viously carried  on  by  their  father ;  and  thereby  became  entitled,  to  an 
account  of  all  his  dealings  with  Perfect  and  Co. :  but  it  being  con- 
sidered by  the  Plaintifis  and  their  father,  that  the  said  accounts  were 


(a)  If  it  should  appear  on  tiie  face  of  a  Bill,  that  the  cause  of  action,  arising 
upon  a  simple  contract,  -accrued  more  than  six  years  before  the  filing  of  the  Bill, 
a  demurrer  would  lie.  Story,  Eq.  PI.  §  484, 503, 635 ;  Hoare  v.  Peek,  6  Sim.  51 ; 
fTitner  v.  Bamd,  4  Wash.  Cir.  631 ;  Cotter  v.  Murray^  5  Johns.  Ch.  6^1 ;  Van 
Hook  V.  fVkUlock,  7  Paige,  373.  Lord  Redesdale  seems  to  have  held,  that  the 
defence  could  only  betaken  by  plea  or  answer;  but  this  is  certainly  not  the 
present  doctrine.  Mitf.  Eq*  PL  by  Jeremy,  272, 278.  But  see  ibid,  212, 213,  and 
notes.  If  the  objection  does  not  appear  on  the  face  of  the  bill,  it  may  be  taken  by 
way  of  plea,  or  by  way  of  answer.    Stoxy,  Eq.  PI.  §  503,  751,  813. 

(6)  St9ry,  Eq.  PI.  §  503 ;  see,  ante,  note  (a)  EdadL  v.  BwJuman,  2  V.  83 ;  note 
(a)  JontB  v.  TurhervUle,  2  V.  13 :  4  Kent,  Com.  (5th  ed.)  190, 

(e)  The  Statute  must  be  specially  pleaded  at  law.  It  forms  no  defence  under 
the  general  issue.  Ghitty,  Contr.  (5th  Amer.  ed.)  839 ;  PeanaU  v.  DwigM,  2 
Mass.  87.  The  jury,,  however,  from  lapse  of  time  and  other  circumstances,  may 
presume  that  the  debt  has  been  satisfied.  Chitty,  Contr.  748,  749,839;  2  Phil. 
Ev.  (Cowen  &  Hill's  ed.)  316,  et  seq.  notes. 

It  has  been  held  that  a  defendant  cannot  avail  himself  of  the  Statute,  merely 
because  the  proceedings  of  the  plaintiff  show  a  case  to  which  it  might  be  applied. 
Ckamben  v.  Chalmers^  4  Gill  &.  Johns.  420. 

(d)  The  great  weight  of  authority  constrains  its  application  to  accounts  running 
within  the  space  of  six  years.    See,  ante,  note  (c)  Jones  v.  Pengree,  6  V.  580. 
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nearly  balanced,  the  same  were  not  investigated ;  and  they  never  did 
for  such  reason  call  on  Perfect  and  Co.  to  settle  them.  The  Bill  then 
alleged,  that  the  PlaintiiTs  have  lately  discovered,  and  the  fact  is^that 
the  balance  of  the  said  account  between  the  said  John  Foster  and 
the  late  partnership  house  of  Perfect  and  Co.  was  greatly  in  favor  of 
the  said  John  Foster ;  and  which  Plaintiffs  are  entitled  to  as  the 

surviving  partners  of  the  said  John  Foster ;  and,  Perfect 
[*  181]     having  died  in  *  1800,  and  his  surviving  partners  having 

become  bankrupt  in  1810,  prayed  a  production  pf  the 
books  of  Perfect  and  Co.,  and  an  account. 

To  this  Bill  a  general  demurrer  was  put  in  by  the  executors  of 
Perfect. 

Sir  Samuel  RomiUy,  Mr.  Hart^  and  Mr.  Barber,  in  support  of  the 
demurrer. — ^A  notion  has  prevailed,  that  by  the  effect  of  the  excep- 
tion in  the  Statute  of  Limitations,  there  is  no  limitation  to  a  suit 
upon  merchants'  accounts :  but  the  meaning  of  that  exception  is  only 
that,  if  the  last  item  of  the  account  is  within  six  years,  that  preserves 
all  the  preceding  items  of  debt  and  credit  from  the  operation  of  the 
Statute ;  not  that  an  account,  which  has  been  closed  above  six  years 
without  any  demand  upon  it,  cat>  be  made  the  subject  of  suit.  That 
is  the  result  of  the  authorities  cited  in  Jones  v.  Pengree  (I).  Why, 
if  that  fact  appears  upon  the  Bill,  may  not  the  Defendant  avail  him- 
self of  this  defence  by  demurrer  (2)  ?  It  is  not  clear  that  these  ac- 
counts between  banker  and  customer  can  be  considered  as  mer- 
chants' accounts.  Upon  the  subject  of  the  limitation  of  suits  a  Court 
of  Equity  acts  by  analogy  to  the  Statute:  the  Earl  of  Deloraine  v. 

Browne  (3).     Hercy  v.  Dmwoody  (4). 
[*  182]         *  Mr.  Richards  and  Mr.  Hcald,  for  the  Plaintiffs.— This 

defence  must  be  made,  as  it  always  has  been,  by  Plea  : 
Aggas  V.  Pickerell  (5).  At  least  your  Lordship  will  not  decide  upon 
demurrer  a  question,  which  has  been  the  subject  of  conflicting  opin- 
ions. A  mortgagor,  coming  to  redeem  after  a  great  length  of  time, 
shows  that  he  has  no  right  in  equity ;  and  the  Court,  finding  the 
mortgagee  treated  as  the  owner  for  twenty  years,  refuses  to  interpose, 
not  with  reference  to  the  Statute  of  Limitations,  but  presuming  a  re- 
lease of  the  equity  of  redemption  ;  considering  it  in  that  and  other 
instances  of  parties  sleeping  upon  their  rights  as  against  the  policy 
of  justice  to  permit  another  to  be  called  upon  at  any  distance  of 
time.  All  cases  of  that  description  depend  upon  a  general  principle 
of  public  policy,  wholly  dissimilar  from  that  of  the  Statute  of  Limi- 
tations ;  which,  barring  the  remedy,  does  not  destroy  the  debt.  An 
executor,  if  the  debt  is  really  due,  is  not  bound  to  plead  the  Statute, 

(1)  ^fUe^  vol.  vi.  580.  The  question,  which  was  left  doubtfal  in  that  case  and 
Duff  V.  T%e  East  India  Company y  xv.  198,  appears  Ho  have  been  detennined  in 
Barber  v.  Barber,  xviii.  286 ;  see  the  note,  vL  582. 

(2)  JinU,  vol.  iv.  479. 

(3)  3  Bro.  C.  C.  633. 

(4)  4  Bro.  C.  C.  257,  ante,  vol.  ii.  87.  See  the  note,  p.  15,  to  Jones  v.  7\ir6cr- 
vUle. 

(5)  3  Atk.  225. 
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or  guilty  of  a  devoitavit  by  neglecting  it.  Admitting,  therefore,  that 
these  accounts  were  dosed  twelve  years  ago,  the  executor  is  bound 
here,  as  he  would  be  at  law,  to  pay  the  balance.  The  protection, 
given  by  the  Statute,  depends  upon  the  fact  alleged  in  pursuance  of 
it,  that  no  undertaking  has  been  given  within  the  time  limited ;  and 
therefore  can  be  obtained  only  by  pleading.  There  is  not  a  single 
instance  of  defence  upon  this  Statute,  or  the  Statute  of  Frauds,  by 
way  of  demurrer. 

The  Lord  Chancellor  [Eldon]. — ^This  Bill  has  no  allegation, 
that  the  foundation  of  the  suit  is  accounts  relative  to  mer- 
chandize between  *  merchant  and  merchant,  unless  it  is  [*  183J 
considered  as  alleging  that  by  implication  from  the  state- 
ment of  the  character,  in  which  the  Plaintiffs  stood,  and  the  business 
they  carried  on  a»  merchants.  Lord  Kenyon  thought,  such  an  im- 
plication might  be  made ;  and  in  Scudamore  v.  White  (1)  it  is  stated 
generally,  that  the  Statute  of  Limitations  is  no  plea  in  bar  to  an  open 
account:  but  Lord  Talbot  held,  that  an  open,  mutual  account  was 
within  the  Statute,  unless  there  was  some  item  of  charge  and 
debit  within  six  years  before  the  Bill;  over-ruling  that  case  in 
Vernon. 

The  allegation  of  the  Bill,  that,  it  being  considered  by  the  Plain- 
tiffs and  their  father  that  the  said  accounts  were  nearly  balanced,  the 
same  were  not  investigated,  and  they  never  called  on  Perfect  and 
Co.  to  settle  them,  is  extremely  material ;  the  effect  being  an  aver- 
ment, that  nothing  passed  between  these  parties  since  1800.  The 
Bill  therefore  represents  this  case :  that  the  demand,  to  which  the 
Plaintiffs  became  entitled  through  the  partnership,  arose  in  1800; 
that  the  debtor  died  in  that  year ;  and  that  no  transaction  of  demand, 
and  therefore  in  all  probability  of  promise  to  pay,  could  have  passed 
in  that  interval ;  and  in  1812  this  Bill  is  filed  for  an  account  of  the 
assets  upon  this  ground ;  that  during  twelve  years  the  party  upon 
the  notion  that  nothing  was  due  did  not  investigate  his  own  account, 
never  made  any  demand :  that  no  treaty,  no  correspondence, 
took  place ;  in  short,  not  thinking  it  worth  investigation,  he  did 
nothing. 

This  view  of  the  case  goes  far  towards  disposing  of  much  of  the 
argument,  whether  it  should  be  brought  forward  by  demur- 
rer, *or  by  plea.  Previously  to  the  case  of  Beckford  v.  [*  184] 
Close  (2),  at  the  Cockpit,  before  Lord  Kenyon,  the  uni- 
versal opinion  was,  that  it  must  be  by  plea  :  but  the  reason,  given 
by  Lord  Hardwicke  (3),  that  the  Plaintiff  may  amend  his  Bill, 
would  destroy  all  demurrers.  I  wasi  present,  and  I  believe.  Counsel 
in  the  cause  of  Beckford  v.  Clone  ;  and  I  am  sure,  that  Lord  Ken- 
yon upon  the  doctrine  he  then  held  thought,  that  advantage  might 
be  taken  of  a  case  of  this  sort  by  demurrer ;  asking,  if  a  Plaintiff 
states  upon  his  Bill  a  case,  on  which  the  Defendant  may  insist  that 

(1)  1  Vern.  474. 

(2)  Cited  3  Bro.  C.  C.  644 ;  arOt,  vol.  iv.  476. 

(3)  3  Atk.  236. 
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the  remedy  shall  be  taken  aviray,  why  may  he  not  do  so  by  demurrer} 
The  rule  as  to  the  redemption  of  mortgages  in  Courts  of  Equity  (1) 
proceeds  either  upon  the  Statute,  or  by  analogy  to  it ;  and,  as  the 
limitation  of  an  ejectment  does  not  hold  in  all  the  cases  of  excep- 
tion, infancy,  coverture,  or  absence  beyond  sea,  generally  brought 
forward  by  the  replication,  so  according  to  the  rule,  derived  from  that 
analogy,  by  which  Courts  of  Equity  have  bound  themselves,  it  does 
not  follow  from  uninterrupted  possession  for  twenty  years  that  there 
may  not  be  a  redemption  in  this  Court ;  but  the  Court  held,  that  the 
analogy  to  the  rule  in  a  Court  of  Law  did  not  bind  them  to  the  very 
form  of  proceeding  there;  and  therefore  the  Plaintiff  in  Equity 
should  state  upon  his  Bill  the  circumstances,  taking  his  case  out  of 
the  rule  as  to  twenty  years ;  apd,  if  he  did  not,  that  a  Court  of 
Equity  ought  not  under  the  supposition  that  he  could  do  so  to  harass 
the  other  party ;  and  that  there  is  less  inconvehience  in  requiring  the 
Plaintiff  to  put  his  case  of  exception  upon  the  Yecord  in  the  first 
instance,  than  in  permitting  him  to  go  on  to  establish  it  at  a  great 
expense,  I  cannot  recollect  any  thing,  upon  that  occa- 
[*  185]  sion,  warranting  the  *  conclusion,  that  Lord  Kenyon  de- 
cided that  case  upon  a  principle,  that  will  not  apply  to 
this.  It  is  true,  at  law  you  cannot  give  the  Statute  in  evidence ;  nor, 
if  the  Plaintiff  states  a  promise  above  six  years  old,  do  I  know  that 
you  could  demur :  but  if  that  case  at  the  Cockpit  has  established  a 
practice,  that  would  let  in  a  demurrer,  I  do  not  know  that  it  would 
be  very  mischievous. 

This  case  however  has  two  grounds,  on  which  the  Demurrer  may 
be  supported:  1st,  the  Plaintiff  states  fairly  upon  the  Bill,  that  no 
transaction  has  passed  since  1800;  2dly,  attending  to  Bridges  v. 
Mitchell  (2),  a  very  important  case,  that  this  Court,  following  the 
law  by  analogy  to  the  Statute,  does  not  adopt  it  in  all  cases.  If  there 
has  been  that  delay,  or  forbearance,  that  makes  it,  not  illegal,  but 
inequitable,  to  demand  payment,  this  Court  will  tell  the  Plaintiff, 
that  the  law,  to  which  he  is  entitled,  is  not  that,  which  is  adminis- 
tered here :  he  may  bring  his  action. 

There  is  another  ground,  also  deserving  consideration.  The  doc- 
trine upon  the  question,  whether  the  same  law,  that  applies  to  open 
accounts,  applies  to  merchants'  accounts,  is  not  to  be  reconciled. 
Lord  Hardwicke  on  the  9th  of  July,  1737,  as  I  find  by  a  note  of  a 
very  experienced  practitioner  in  this  Court,  said,  that  the  exception 
as  to  merchants'  accounts  is  not  to  be  confined  to  open  accounts 
merely ;  for  between  common  persons,  as  long  as  the  account  is 
continued,  the  Statute  does  not  bar :  the  exception  must  therefore 
mean  something  more  *;  and  the  note  adds,  that  Lord  Hardwicke 
seamed  to  think,  that  between  merchants  an  open  account  would  do, 
though  there  hc^d  been  no  dealing  within  six  years.  In 
[*  186]     *  Catling  v.  Skoulding  (3)  Lord  Kenyon  seems  of  the 

(1)  Barron  v.  Jlfoiitn,  posly  327 ;  Coop.  189 ;  anU^  vol.  xvii.  99,  and  the  refer- 
ences. 

Bunb.224;  6ilb.217. 

6  Term  Rep.  189;  see  192. 


(2) 
(3)( 
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sane  opinion;  stilting,  that,  where  there  is  no  item  of  account 
within  six  years,  before  the  action  brought,  the  Plaintiff  will  be 
precluded,  unless  he  can  bring  his  case  within  the  exception  in  the 
Statute  concerning  merchants'  accounts  ;  and  that  he  must  do  by  his 
replication..  In  fVelford  v,  Liddel  (1),  however,  Lord  Hardwicke 
certainly  ^appears  not  to  have  that  opinion :  holding,  that  a  mer- 
chant's account  will  be  barred,  if  there  is  no  item  within  six  years ; 
and  the  same  doctrine  is  to  be  found  in  several  otlier  cases  (2). 

I  think,  however,  that  upon  the  statement  of  this  Bill  there  can 
be  no  relief,  whether  this  is  to  be  taken  as  an  open  or  a  merchant's 
account,  and  whether  the  doctrine  upon  the  Statute  is  to  be  applied 
to  the  one  only,  or  to  both. 

The  Demurrer  was  allowed  ;  and  leave  to  amend  was  refused. 

1.  ADsrEiTDANT  mav  take  advantage  of  the  obiection  arialDg  out  of  length  of 
time  by  demurrer,  provided  the  bill  do  not  contain  allegations  making  the  plaintifi's 
case  eLpp&iTy  prima  fade,  one  to  which  the  analogy  to  the  Statutes  of  Limitations 
ought  not  to  be  applied  in  equity :  see,  ante,  note  2  to  Edaell  v.  Buchanan,  2  V. 
83:  bot  that  the  policy  of  those  statutes  applies  as  strongly  to  cases  of  mortgage 
as  to  any  other,  see  note  2  to  the  same  just  cited  case.  As  to  the  general  inclina- 
tion of  courts  of  equity  to  discountenance  stale  demands,  see  notes  J,  2, 3,  to  Jowm 
V.  TurbervUU,  2  V.  11. 

2.  An  account,  though  between  merchants,  if  slated,  will  be  barred  by  theStat^ 
ute  of  Limitations :  but,  if  an  account  between  such  parties  remain  open  and  cur^ 
rent,  it  will  be  within  the  exception  of  the  statute :  iSiafM^  v.  EtodweU,  W.  Jones, 
40L  This  distinction  between  stated  and  unstated  accounts  seems  perfectly  set- 
tled ;  and  the  only  difficulty  which  has  been  felt  for  a  length  of  time  past  has 
been,  whether  an  account  could  be  considered  a  current  one,  where  there  has 
been  no  dealing  between  the  parties  for  six  years :  and  whether  the  exception  in 
the  statute  as  to  merchants' accounts  is  confined  to  dealings  between  persons 
strictly  answering  that  description ;  but  both  these  questions  seem  to  have  been 
answered  in  the  negative :  Cranih  v.  Kxrkman,  Peake's  N.  P.  C.  1^ ;  Barber  v. 
Borfter,  18  Ves.  286. 

(l)2Ve8.400. 

(2)  Antt^  Barber  v.  Barber,  vol.  xviii.  286 ;  see  the  note,  vi.  582. 
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THE    ATTORNEY  GENERAL  v.  THE    COOPERS'   COM- 
PANY.- 

L1812,  July  13, 14, 15, 16, 30  ] 

Decree  on  Information,  correcting  deviations  from  the  Will  of  the  founder  of  a 
Charity-school  by  separating  the  school  from  the  master's  house,  taking  foreign 
pupils,  80  as  to  deprive  the  poor  children  of  the  master's  attention,  &c. ;  and 
applying  the  surplus  revenue  beyond  the  maintenance  of  the  existing  objects, 
arisen  since  the  founder's  death,  a/  presy  to  the  same  uses ;  comprehending 
every  object,  the  poor  children,  the  master's  salary,  and  the  alms-people  (a). 
Regulation  of  Charities  by  Petition  under  Stat  52  Geo.  III.  c.  101,  [p.  189.] 
Charitable  fund  exhausted  by  the  declared  object  of  the  founder:  a  subsequent 
surplus,  from  Uie  improved  annual  value,  applied  cypres  by  the  Court;  with 
that  view  reserving  farther  directions,  [p.  189.J 
Failure  of  duty  from  misunderstanding  not  a  ground  of  removal,  [p.  192.] 
The  Court,  regulating  a  Charity,  act?  without  complaint,  if  there  is  cause  for  it, 
[p.  194.] 

This  Information  stated  the  foundation  of  a  Charity  School  at 
Egham  in  1708  by  the  will  of  Henry  Strode,  directing  a  School- 
house  to  be  built  upon  a  piece  of  ground  pointed  out,  and,  if  that 
should  not  be  conveyed,  then  upon  such  other  ground  within  the 
parish  as  his  executors  could  purchase  for  the  building  thereof,  for 
the  teaching  and  edifying  the  poor  children  of  Egh^m  gratis  ;  and, 
after  the  School-house  shall  be  built,  the  residue  of  the  fund  of 
6000/.  to  be  laid  out  upon  estates,  and  part  of  the  produce  to  be  for 
the  maintaining  the  School  and  a  School-master ;  and  the  residue 
to  be  laid  out  in  building  alms-houses  on  the  said  piece  of  grounds 
A  Decree  was  pronounced  in  1708  for  the  regulation  of  the  Charily ; 
and  another  Decree  in  1753  declared,  that  the  objecits  to  be  placed 
in  the  alms-houses  ought  to  be  poor  persons  of  the  parish  of  Egham, 
to  be  nominated  by  the  Coopers'  Company ;  who  were  appointed 
the  trustees  and  visiters ;  and  vacancies  to  be  filled  up  by  their 
nomination  from  time  to  time. 

The  Information  farther  stated,  that  the  whole  lower  part  of  the 
house  was  originally  the  School-room  :  but  in  the  late  Master's  time  at 
his  request  part  was  divided  ofTin  1785 ;  whicli  was  not  complained  of 
from  the  ignorance  of  the  church-wardens,  &c. ;  that  the 
[*  188]  present  Master^  a  clergyman,  by  permission  of  the  *  compa- 
ny, removed  the  School ;  building  a  new  School-room  at 
some  distance  ;  and  converted  the  whole  house  into  a  dwelling-house 
for  himself;  that  he  does  not  teach  personally  ;  and  has  declared  his 
intention  to  discontinue  it ;  employing  an  usher,  who  is  not  a  proper 

(a)  For  the  cases  and  principles  illustrating  the  subject  of  Chanties  in  the 
United  States,  see,  anUj  note  (c)  Attorney  Gen,  v.  Bottryo-,  3  V.  714;  note  (a) 
JUtomey  Gen.  v.  Jbidrtw^  3  V.  633 ;  notes  (a)  and  (c)  Moggridgt  v.  ThachuU, 
7V.36. 

As  to  the  doctrine  of  cy  prea  in  the  United  States,  see,  ante,  note  (a)  Attorney 
Gen.  V.  Andrew,  3  V.  633.  This  doctrine,  aa  applied  to  charities,  was  formerly 
pushed  to  the  most  extravagant  length.  See  2  Story,  £q.  Jur.  §  1176,  and  cases 
cited. 
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person ;  that  one  of  the  poor  men's*  alms-houses,  which  were  con- 
tiguous to  the  house,  was  contracted  for  the  purpose  of  making  a 
passage  for  the  boys ;  that  the  house,  having  been  converted  at  a 
considerable  expense  from  its  original  purpose,  was  made  not  fit  for 
the  residence  of  the  Master  of  such  a  School ;  that  the  increase  of 
the  fund  ought  to  be  applied  for  the  benefit  of  the  Charity,  &c. 

The  Information  prayed  directions  for  reforming  and  regulating 
the  Charity ;  restoring  the  School ;  the  reqioval  of  the  Master,  if 
necessary ;  or  such  alterations  as  may  be  calculated  for  the  benefit 
of  the  Charity,  and  providing  a  proper  School,  &c. 

The  answer  excused  the  alterations,  which  had  been  made  ;  al- 
leging that  the  house  was  overflowed,  &c. ;  that  all  the  alterations 
were  made  at  the  Master's  expense ;  and  the  new  School  was  built 
out  of  the  increased  fund  on  an  adjoining  piece  of  ground,  given 
by  the  Master. 

Sir  Samuel  Romilly,  Mr.  Leachy  and  Mr.  Homcj  in  support  of 
the  Information. 

Mr.  Richards  and  Mr.  fVethcreU^  for  the  Defendants,  the  Coopers' 
Company,  Mr.  Hart  and  Mr.  Johnson,  for  the  Master,  referred  to 
the  schools  of  Eton,  Westminster  and  Harrow,  as  originally  mere 
eleemosynary  establishments,  attaining  their  present  eminence  by 
permitting  the  Masters  to  take  other  Scholars  for  their 
emolument ;  ♦and  in  the  la^e  case  of  The  Attorney  Gen-  [*  189] 
eral  v.  Lord  Clarendon  (1)  the  Master  of  the  Rolls  [Sir 
William  Grant]  refused  to  reduce  Harrow  School  to  its  original 
state. 

July  I6th,  The  Lord  Chancellor  [Eldon]. — ^The  late  Act  of 
Parliament  (2)  has  provided  a  much  less  expensive  mode  of  appli- 
cation in  charity  cases,  by  petition,  on  which  the  proper  inquiries 
may  be  directed.  The  object  of  this  foundation  is  clearly  defined  to 
be  a  school  for  the  education  of  poor  children  of  the  parish  of  Eg- 
ham  gratis,  to  be  devoted,  and  the  school-master  to  devote  himself, 
to  that  object.  The  Decree  has  with  great  propriety  reserved  far- 
ther directions  with  reference  to  the  surplus.  Where  the  fund,  be- 
ing actually  exhausted  by  the  purpose  declared  at  the  time,  is  after- 
wards increased  by  the  improved  annual  produce,  the  Court  always 
reserves  the  determination  how  that  is  to  be  applied.  The  Will  in 
general  containing  no  direction  as  to  the  disposition  of  a  surplus  thus 
created,  the  Court  holds  that  the  testator,  who  gave  the  whole  value 
of  the  fund,  such  as  it  was  at  the  time,  to  a  charitable  purpose,  has 
devested  all  claims  of  his  representatives;  and  the  Court  reserves  to 
Itself  the  disposition  of  such  a  surplus  with  the  view  of  taking  care, 
that  it  shall  be  applied  under  the  control  of  the  Court  as  nearly  as 
possible  to  the  uses  and  purposes,  to  which  the  testator  meant  his 
property  to  be  subservient  (3)  :  and  for  another  reason  also ;  that 

(1)  Anttj  vol.  xvii.  491 ;  Attorney  General  v.  Hartley,  2  Jac.  &  Walk.  353. 

(2)  Statate  52  Geo.  III.  c.  101. 

(3)  Upon  tbe  doctrine'  of  Cy  pres,  as  applied  to  Charities,  see  Mos^gridgt  v. 
ThaekwtUf  3  Bro.  C.  C.  517 ;  om/e,  vol  i.  464,  and  the  note,  469 ;  vii.  36. 
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with  regard  to  this  surplus  a  question  may  arise  between  the  school 
and  the  alms-people.  It  is  impossible  not  to  admit,  that 
[*  190]  some  increase  of  salary  is  *  necessary  now  beyond  the 
sum  of  40/.,  which  was  considered  necessary  in  1708 ;  but, 
having  due  regard  to  that,  the  Court  and  the  trustees  must  recollect, 
that  they  have  not  the  power  to  augment  the  benefits  of  one  part  of  the 
Institution,  without  similar  attention  to  the  other  objects.  The  con- 
sequence is,  that,  if  there  is  to  be  an  increase  for  the  one,  there  must 
be  a  cotemporaneous  increase  for  the  other ;  not  by  increasing  the 
number  of  persons,  until  due  care  is  taken  for  the  maintenance  of 
those  already  established  ;  and  when  that  is  secured,  the  number  of 
the  objects  may  be  increased  (1). 

This  case  produces  none  of  those  difficulties,  that  have  very  much 
embarrassed  the  Court  upon  school-charities  \  as  this  is  upon  the  ev- 
idence indisputable  ;  that  in  the  origin  of  this  Charity,  as  it  was  under- 
stood to  be  created  by  the  testator,  and  as  it  has  been  administered 
under  the  Decree  operating  upon  his  Will,  it  is  a  charity,  jf>roviding 
a  school,  not  a  grammar  school,  for  the  benefit  of  the  poor  children 
of  the  parish  of  Egham,  to  be  educated  gratis.  Accordingly  the 
subjects  of  instruction  seem  to  have  been  the  elements  of  reading, 
writing,  and  arithmetic ;  and  in  a  degree  that  habit  has  been  intro- 
duced into  this  School,  which  formerly  prevailed  in  most  free  and 
grammar  schools  within  my  knowledge,  that  attention  has  been  given 
to  the  religious  education  of  the  children  ;  which  is  perhaps  the  best 
part  of  education  ;  and  I  observe  with  regret  a  relaxation  in  the  duty 
of  catechising  and  reading  Prayers  to  the  children  ;  a  practice,  I  am 
sorry  to  say,  not  so  universal,  now,  as  it  was  formerly  the  regular 

habit  of  these  schools. 
[*  191]  *  The  late  master  appears  to  have  at  length  taken  pri- 
vate pupils.  In  the  administration  of  this  charity  it  was 
all  along  understood,  that  there  was  no  objection,  and  there  can  be 
no  reasonable  objection,  to  the  emplojrment  of  an  usher,  If  a 
clergyman  was  to  be  the  master,  writing  and  arithmetic,  as  well  a« 
reading,  forming  a  part  of  the  instruction,  it  was  very  difficult  with- 
out employing  an  usher  to  carry  on  the  objects  of  the  establishment. 
J  do  not  enter  into  the  consideration,  how  far  private  pupils  may 
lend  to  break  in  upon  the  utility  of  a  charity,  having  this  sole  object, 
the  education  of  the  poor  children  of  tbe  parish  of  Egham  gratis ; 
and  whether  with  reference  to  that  object  the  master  may  be  per- 
mitted to  take  private  pupils :  but  he  must  consider  himself  devoted 
to  that  object ;  and  any  thing,  inconsistent  with  the  due  execution  of 
that  duty  to  the  utmost  extent  in  which  its  execution  can  be  made 
useful  to  the  poor  children,  who  are  to  be  educated  gratis,  is  what 
this  Court  will  not  permit  to  be  carried  on  in  that  School. 

It  follows  of  course,  that,  if  the  object  of  the  Defendants  in  the 
alterations  made  in  the  School  was,  that  the  school-house  should 

(1)  ^Uomey  Cknaral  v.  Tonna,  4  Bro.  C.  C.  103 ;  anU^  vol  iL  1,  and  the  note, 
page  9. 
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beoome  a  school  for  private  pupils,  and  that  building  at  the  end 
should  be  the  school  for  the  poor  children,  and  both  those  objects 
shonld  be  carried  on  without  as  much  personal  attention  to  the  poor 
children,  as  if  the  master  was  constantly  present  during  school-hours, 
they  have  misunderstood  this  testator ;  as,  though  it  appears  to  me, 
that  the  master  may  employ  an  usher,  and  this  Court,  construing  the 
Will,  may  in  the  event  of  a  surplus  go  the  length  of  assisting  that, 
yet,  if  a  person  of  the  highest  talents  takes  the  situation  of  master 
of  this  school,  be  must  recollect,  that  it  imposes  on  him 
the  duty,  whatever  else  he  *  may  attend  to,  of  giving  a»  [*  192] 
much  attention  to  the  gratuitous  education  of  the  poor 
children  as  if  he  had  no  other  object.  My  clear  opinion  is  there- 
fore, that  no  one  can  hold  this  situation,  who  will  not  devote  all  his 
time  and  his  entire  attention  to  that  purpose ;  whether  he  employs 
an  usher,  or  not ;  and  it  is  the  duty  of  the  trustees  and  of  this  Court 
to  secure  to  the  objects  of  the  founder  of  this  Charity,  according  to 
his  true  meaning,  the  full  benefit  he  intended  for  them. 

With  regard  to  that  part  of  the  prayer  of  this  information,  which 
relates  to  the  removal  of  the  master ;  it  is  not  the  habit  of  this 
Court  to  remove,  where  there  has  been  any  misunderstanding  as.  to 
the  duty :  but,  when  that  duty  is  prescribed,  the  master  must  deter- 
mine either  to  hold  the  situation,  doing  the  duty,  or  to  dischaige 
himself. 

The  alterations  in  the  house  dearly  have  proceeded  on  mistake : 
but  I  desire  not  to  be  understood  as  imputing  to  the  Defendants  any 
purpose  of  abusing  this  Charity.  I  understand  the  testator  as  mean- 
ing to  provide,  not  the  establishment  of  a  school  merely,  but  a  house 
in  which  there  shall  be  a  school,  and  the  master  residing.  Consider- 
ing it  as  in  the  founder^s  view  useful  to  the  children,  that  the  mas- 
ter should  reside  in  the  house,  where  they  were  to  be  educated,  net-- 
ther  the  master,  the  trustees,  nor  the  Court,  are  at  liberty  to  judge, 
whether  he  duly  estimated  the  degree  of  utility  belonging  to  that 
purpose,  and  to  substitute  their  will  for  his.  Suppose  him  to  not 
have  considered  that  as  an  indispensable  object :  the  fact  i^,  that, 
the  house  having  been  actually  devoted  from  the  first  institution  un- 
til the  death  of  the  late  master  to  the  purpose  of  teaching  within  its 
walls,  repairs  became  necessary;  and  I  pass  over  what 
happened  in  the  *  first  instance;  where  it  was  necessary  \*  193] 
to  find  a  temporary  place  instead  of  the  school,  and  the 
consideration,  whether  it  was  quite  eligible  :  they  must  do  the  best 
they  can ;  and  I  am  not  satisfied  upon  the  evidence,  that  a  better 
temporary  place  could  have  been  obtained ;  but  when  the  repairs 
were  completed,  the  boys  ought  to  Iiave  been  brought  back  to  the 
school ; .  at  least  the  house  ought  to  be  kept  in  such  a  state  that  it 
might  be  used  for  their  benefit,  until  some  other  place,  equally 
adapted,  had  been  found,  and  purchased  for  the  use  of  the  Charity ; 
if  that  was  within  the  power  of  the  trustees ;  for  suppose  before  the 
conveyance  of  this  piece  of  ground  the  master  had  died,  what  was 
then  to  become  of  the  boys  ?    Could  this  Court,  or  the  trustees, 
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bound  to  act  as  this  Court  would,  permit  all  these  alterations,  des- 
troying one  school,  before  another  permanent  school  was  provided 
for  this  permanent  Charity ;  if  that  was  within  their  power  ?  See 
then  what  are  now  the  circumstances.  A  piece  of  land  is  conveyed : 
whether  such  in  its  nature,  quantity,  and  form,  that  it  can  be  applied 
for  the  purposes  of  the  school,  is  a  subject  of  dispute,  and  of  ration- 
al doubt  upon  the  plans  and  papers  before  me.  It  is  impossible  to 
give  my  sanction  to  what  has  been  done ;  and,  unless  some  plan 
can  be  laid  before  me  as  beneficial  to  the  Charity,  to  which  the 
master  is  bound  to  give  up  the  whole  of  his  time,  as  if  he  had  no 
other  occupation,  and  securing  that  object,  by  an  expendittve,  that 
I  am  justified  in  makings  not  confined  to  the  benefit  of  the  master 
alone,  but  applying  the  surplus  to  all  the  objects,  not  being  justified 
in  giving  the  master  any  thing  without  giving  something  to  the  alms- 
people,  or  increasing  the  school  without  adding  to  their  comforts,  I 
mu&t,  !n  the  way  least  embarrassing  and  distressing  to  the  persons 
engaged,  undo  what  has  been  done,  I  believe  without  any 
[*  194]  bad  *  intention,  but  not  in  the  due  execution  of  this  trust. 
I  forbear  observing  on  some  parts  of  this  case,  not  very 
correctly  regarded  as  subjects  of  this  Information  ;  though,  if  with 
respect  to  the  scl^ool  it  is  right,  I  will  not  say  the  other  subjects  were 
improperly  introduced.  I  very  much  approve  the  conduct  of  the 
relators  in  not  examining  any  of  the  alms-people  ;  but,  administering 
a  Charity,  I  cannot  lay  down,  that,  as  they  did  not  complain,  no 
attention  is  to  be  given  to  the  object,  as  it  regards  them.  The  Court 
is  not  only  to  attend  to  an  actual  complaint,  but  to  see,  whether 
there  is  any  cause  of  complaint.  I  do  not  like  reducing  an  old 
man's  room  from  eight  to  five  feet;  and  there  are  some  other  cir- 
cumstances, that  may  be  the  subject  of  general  regulation. 

July  SOih.  The  Lord  Chancellor  delivered  out  minutes ;  de- 
claring, that  the  School  at  Egham  was  provided  for  the  teaching  of 
poor  children  of  that  parish  gratis;  and  that  the  master  of  the 
school  was  appointed  to  teach  such  poor  children  gratis  ;  and  it  is 
not  agreeable  to  the  true  intent  of  the  founder  of  the  school,  that 
such  master  should  engage  in  teaching  others,  or  in  any  employ^ 
ment,  if  such  teaching  or  employment  shall  prevent  his  giving  due 
or  sufficient  attention  to  the  teaching  such  poor  children ;  that  it 
appears  to  have  been  part  of  the  establishment  of  the  Charity, 
sanctioned  by  this  Court,  that  the  school  for  the  teaching  such  poor 
children  should  be  in  the  school-house ;  and  that,  if  the  Will  of  the 
founder,  and  the  establishment  of  the  Charity  so  sanc- 
[*  195]  tioned,  *  would  under  any  circumstances  authorize  the 
Coopers'  Company  or  this  Court  to  direct  the  teaching  of 
the  poor  children  of  the  parish  in  any  place  other  than  the  school- 
house,  the  removal  of  the  school  out  of  the  school-house  under  the 
circumstances,  in  which  it  took  place,  was  an  undue  act  in  the  ad- 
ministration of  the  Charity;  referring  it  to  Mr.  Cooke  to  inquire 
and  report  to  the  Court,  what  alterations  are  fit  and  necessary  to  be 
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made  in  the  present  state  of  the  school-house,  so  as  fully  to  secure 
to  all  the  poor  children  of  the  parish,  who  may  resort  (o  the  school, 
to  be  taught  gratis,  a  convenient  and  sufficient  place  in  the  school- 
house  for  teaching  the  poor  children  therein ;  having  at  the  same 
time  such  regard  to  the  circumstance,  that  the  school-house  is  also 
to  be  considered  as  a  convenient  dwelling-house  for  the  master  of 
the  said  school  as  is  consistent  with  the  object  of  securing  such 
place  for  teaching  the  poor  children  therein,  and  with  the  fact,  that 
the  master  is  by  the  nature  of  the  foundation  the  school-master  for 
teaching  poor  children  of  the  parish  gratis  ;  and  referring  it  to  Mr. 
Cooke  to  inquire  and  report  to  the  Court,  whether  the  due  comfort 
of  the  alms  men  or  women  or  any  of  them  has  been  affected  by  the 
alterations  complained  of  in  the  Information ;  having  regard  like- 
wise in  the  inquiry  first  directed  to  the  consideration,  what  may  be 
properly  and  usefully  directed  as  to  the  matter  complained  of  with 
reference  to  any  alterations,  alleged  to  have  affected  their  comfort ; 
reserving  Costs  and  farther  directions. 

•The  parties  agreed  upon  the  directions  as  to  the  inquiries  coh- 
cerning  the  past  and  future  management  of  the  Charity  Estate. 


1.  SoMMART  relief  against  breaches  of  trusts,  created  for  charitable  purposes, 
may,  when  the  right  is  clear,  be  had  on  petition,  under  the  statute  of  52  Geo.  III., 
c.  101 ;  and  additional  facilities  are  afforded  to  applications  with  respect  to  chari- 
ties for  the  education  of  the  poor  or  other  charitable  purposes,  by  the  statute  of 
50  Geo.  III.,  c.  91 ;  but,  to  cases  of  constructive  trust,  or  claims  by  adverse  title, 
the  summary  course  of  giving  relief  on  petition  cannot  properly  be  applied,  though 
it  is  a  convenient  mode  of  dqciding  as  to  the  application  of  the  revenues  of  a 
charity  when  the  title  is  clear :  Ex  parte  Rees,  3  Ves.  &  BeaL  11 ;  iiJx  parte  Broton^ 
Coop.  299 ;  Ex  parte  Skinnerj  2  Meriv.  457 ;  and  see,  ante^  notes  3, 4,  to  The  M- 
tomey  General  v.  The  Governors  of  the  Foundling  Hospital^  2  V.  42. 

2.  When  it  appears  that  some  of  the  purposes  to  which  the  income  of  a  charity 
ought  to  be  applied  are  neglected,  or  that  part  of  the  funds  have  been  applied  to 
purposes  not  within  the  scope  of  the  charity,  or  which  ought  not  to  be  allowed  to 
exhaust  so  large  a  portion  of  the  revenues ;  though  no  fraud  may  be  established, 
yet,  whenever  the  application  of  the  income  has  not,  in  all  respects,  been  agree- 
able to  the  directions  of  the  founder,  the  court  will  order  the  future  expenditure  to 
be  fixed  and  ascertained  by  a  scheme  to  be  examined  and  approved  in  the  Mas- 
ter's office,  having  due  re^rd,  on  the  one  hand,  to  the  founder's  directions,  and, 
on  the  otlier,  to  the  alteration  of  circumstances  which  may  have  taken  place  since 
his  time,  and  which  may  be  such  as  to  render  a  literal  adherence  to  his  rules  ad- 
verse to  their  general  object  and  spirit :  Jlttomey  General  v.  T^he  Earl  of  Claren- 
don^ 17  Ves.  5^.  As  to  the  extent  to  which  the  doctrine  of  cu  vres  may  be  ap- 
plied to  charities,  see  note  3  to  The  JIttomeif  General  v.  The  Halerdashers'  Com- 
pany^ 1  V.  295 ;  and  notes  5,  G,  7,  to  Moggndge  v.  Thackwelly  1  Ves.  464. 

3.  Where  the  words  of  a  foundation  unequivocally  declare  what  sort  of  school 
the  founder  intended  to  endow,  although  it  may  not  be  a  school  of  the  description 
most  suitable  to  the  wants  of  tlie  neighborhood  in  which  it  is  established,  the 
bounty  of  the  founder  cannot  be  employed  in  a  way  diff(M:ent  from  that  to  which 
he  has  plainly  and  expressly  given  it ;  but  constant  usage  may  have  weight  in  fix- 
ing the  construction  of  the  words  of  an  endowment,  where  those  words  are  fairly 
susceptible  of  interpretation  contrary  to  their  pniiia  fade  import :  see  note  2  to 
The  attorney  General  v.  miUley, 

4.  The  court,  in  the  exercise  of  its  jurisdiction  over  charities,  will  go  a  great 
length  for  the  purpose  of  procuring  the  best  management  thereof,  both  as  to  the 
objects  of  chariW  and  the  mode  of  regulation  and  enjoyment:  Attorney  General  v. 
J^ewcon^e,  14  Ves.  11 ;   and,  with  a  view  to'husband  the  funds,  will,  under  the 
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greneral  pmer  for.  relief^  grant  any  relief  which,  may  appear  to  be  proper:  see 
note  i  to  3^  Matm:^  General  v.  WhUdaj,  anU,  11  V.  QAl. 

5.  Where  an  i^pointment  to  the  mastership  of  a  free  school  or  other  charitable 
foandation,  has  been  irregularly  made,  the  Court  of  Chancery  may  vacate  the  ap- 
pointment, unless  that  duty  belongs  to  a  special  visiter,  competent  to  do  complete 
justice :  see  the  note  to  7%e  Atotney  Qenmd  v.  fi^odb,  11  V.  191. 


[*  196]  FLADONG  v.  WINl'ER. 

[1812,  July  27.]     • 

The  presumption  of  payment  of  a  bond  after  twenty  years  may  be  repelled  by  ev- 

idence,^that  the  obligor  had  no  opportunity  or  means  of  paying  (a). 
Reason  of  the  practice  in  the  Masters'  Office  of  receiving  the  party's  affidavit  ta 
*  support  of  his  claim,  as  a  creditor,  that  he  must  give' that  assurance,  that  the 

debt  is  due :  but,  if  it  is  contested,  no  attention  is  ffiven  to  the  affidavit 
Objections  to  the  presumptionof  pajnnentof  a  bond:  tne  fluctuation  of  credit;  and 

the  circumstance  of  the  secunty  remaining  with  the  obligee ;  a  circumstance 

of  great  weight,  [p.  199.] 
The  ci^editor's,  not  the  debtor's,  absence  from  the  Country,  takes  the' demand  out 

of  the  Statute  of  Limitations,  [p.  200.] 

An  exception  was  taken  to  the  Master's  Report,  allowing  the 
claim,  of  Mr.  Hastings  to  two  sums  of  60,000  Rupees  and  20,000 
Rupees  upon  two  separate  bonds,  given  by  Frederick  Stuart. 

The  circumstances,  under  which  the  claim  was  made,  were  these. 
The  loan  took  place  soon  after  Mr.  Stuart  went  to  India  in  1774  ; 
and  the  bond!  were  made  payable  in  1776  and  1777  respectively. 
In  1775  he  quitted  India ;  and  died  intestate  in  1802.  Mr.  Hastings 
returned  to  England  in  1785.  Administration  was  taken  by  a  credi- 
tor; against  whom  in  1808  the  usual  decree  was  obtained;  under 
which  this  claim  was  brought  before  the  Master  by  Mr.  Hastings, 
supported  by  his  own  affidavit,  and  the  examination  of  a  brother  of 
the  intestate  as  to  his  insolvency  ;  stating,  that  he  lived  at  different 

(a)  The  jury  may  infer  the  fad  of  payment  from  the  circumstances  of  the  case 
within  twenty  years ;  but  the  presumption  of  law  does  not  attach  until  the  twenty 
years  are  expired.  1  Greenl.  Ev.  §  39 ;  Botts  v.  BaUmafit  1  Yeates,  584 ;  CMe 
v.  P€nfnej  3  Day,  289;  Winstanky  v.  Savage,  2  M'Cord,  Ch.  4:35,  439 ;  GMhawk 
v.  Dwmt^  2  Wash.  C.  C.  323;  Blake  v.  quash,  3  M^Cord,  340, 343 ;  Henderson  v. 
HanviUon,  1  Hall,  314.  In  some  cases,  the  presumption  of  payment  has  been  made 
by  the  Court,  after  eighteen  years.  Rex  v.  Stephens,  1  Bur.  434 ;  Clark  v.  Hopkins^ 
7  Johns.  556;  but  these  seem  to  be  exceptions  to  the  general  rule. 

The  presumpUon  of  the  common  law  is  now  made  absolute,  in  the  case  of  debts 
.due  by  specialty,  by  Stat  3  and  4  W.  IV.  c.  42,  $  3 ;  see  also,  Stat  3  end  4  W. 
IV.  c.  27,  and  7  W.  IV.  and  1  V.  c.  26.  It  is  also  adopted  in  New  York,  by  Rev. 
Stat  part  3,  ch.  4,  tit  2,  art  5,  and  is  repellable  only  by  written  acknowledgment, 
made  within  twenty  years,  or  proof  of  part  payment  within  that  period. 

The  presumption  of  payment  may  be  repelled  by  any  evidence  of  the  situatioQ 
of  the  parties,  or  other  circumstance  tending  to  satisfy  the  jury,  that  the  debt  is 
still  due.  1  Greenl.  £v.  §  39;  Matthews,  Presumptive  Evid.  ch.  19,  20:  Cowen 
and  HilPs  elaborate  note  to  1  Phil.  Evid.  p.  160,  note  307,  where  thjs  American 
authorities  are  coUectod ; 
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lodgings ;  and,  generally,  that  he  never  had  the  means  of  paying  this 
debt. 

Mr.  Bettf  in  support  of  the  Exception. — Payment  of  these  bonds  ' 
must  from  the  great  length  of  time,  ihat  has  elapsed,  be  presumed. 
To  raise  that  presumption  tweixty  years  are  sufficient.    This  doctripe, 
deriving  its  origin  from  Lord  Hale,  has  been  confirmed  by  various 
authorities :   Oswald  v.  Legh  (I).     In  a  late  case,  Wynne 
V.  Waring^  the  obligor  iq  an  *old  bond  was  known  to  be     [*  197] 
distressed  during  all  the  latter  period  of  his  life ;  having  no 
property  but  real  estate,  covered  with  mortgages ;  and,  the  Master  of 
the  Rolls  having  directed  an  action,  or  an  issue,  upon  these  and  other 
circumstances  the  jury  thought  the  presumption  rebutted.     Here  is 
no  evidence  of  any  circumstance,  repelling  the  presumption ;  as  pay- 
ment of  .interest,  or  an  acknowledgment  of  the  bonds.     The  demand 
is  now  set  up  for  the  first  time. 

Secondly,  the  Master  has  admitted  the  affidavit  of  the  obligee 
himself;  which  cannot  possibly  be  received  as  conclusive.  The  de- 
mand must  be  established  by  legal  evidence. 

Sir  Samuel  RomUly  and  Mr.  Benyon  for  the  Master's  Report. — 
There  is  no  doubtj  that  after  twenty  years  without  acknowledgment 
or  demand,  a  bond  is  by  analc^y  to  the  Statute  of  Limitations  pre- 
sumed to  have  been  satisfied  ;  and  the  question  is,  whether  any  evi- 
dence is  offered  to  repel  the  presumption ;  which  stands  upon  this; 
that,  if  the  demand  exists,  it  is  not  to  be  conceived  that  the  creditor 
would  not  have  called  for  it  in  that  period  of  time.  If  it  can  be 
shown,  that  the  obligor  was  in  such  circumstances  that  he  could  nt^t 
pay,  the  presumption  fails.  That  was  the  ground  of  Wynne  v. 
Waring ;  where  fifty  years  had  elapsed ;  yet  the  presumption  was 
repelled  by  the  state  of  Sir  George  Wynne's  property :  who  did  not 
die  completely  insolvent ;  as  there  was  sufficient  except  for  that  debt. 
Here  the  circumstances  are,  that  the  obligor  went  to  India  ;  where 
Mr.  Hastings,  finding  him  distressed,  lent  him  these  sums.  In  1775 
he  finally  quitted  India ;  and  his  brother,  being  examined 
*  upon  interrogatories,  proves  distinctly,  that  he  never  was  [•  198] 
in  circumstances  to  pay.  Upon  this  evidence  alone,  laying 
the  obligee's  affidavit  out  of  the  case,  a  jury  would  think  the  non- 
payment accounted  for.  Affidavits  of  parties  are  constantly  received 
in  the  Master's  office ;  though  it  is  not  easy  to  ascertain  the  origin 
of  that  practice :  but  the  determination  of  the  Master  in  this  in- 
stance was  not  upon  Mr.  Hastings's  affidavit  alone,  but  principally 
on  the  intestate's  insolvency ;  which  could  not  be  contradicted. 
Another  ground  is,  that,  the  Court  proceeding  by  analogy  to  the 
Statute,  the  time  did  not  run  during  the  absence  of  either  the  debtor 
or  the  creditor  from  the  country.  The  period  commences  when 
both  parties  are  together  in  the  country.  These  bonds  became  due, 
the  one  in   1776,  the  other  in  1777  :  consequently  in  1775,  when 


(1)  1  Term  Rep.  270 ;  see  anU,  vol.  xii.  266 ;  6  Mod.  22 ,-  WiUiama  v.  Gorgts^ 
1  Camp.  217. 
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the  obligor  quitted  India,  neither  was  due.  Mr.  Hastings  did  not 
return  from  India  until  1785.  The  period,  commencing  then,  to  the 
death  of  the  intestate  in  1802,  no  more  than  seventeen  years,  is  not 
sufficient  to  raise  the  presumption. 

Mr.  Bell,  in  replf . — All  Sir  George  Wynne's  real  property  had 
been  under  the  administration  of  this  Court ;  and  he  himself  in 
prison  for  some  time  previous  to  his  death.  This  creditor  acquiesced 
witli  the  security  in  his  pocket,  taking  no  proceeding  from  1785  to 
1808  to  enforce  payment;  permitting  his  debtor  to  contract  debts ; 
and  now  attempting  to  sweep  away  all  the  property.  Administration 
was  obtained  by  a  creditor,  and  on  his  death  admmistration  de  btmU 
non  by  another  creditor,  against  whom  the  BjU  was  filed  ;  and  im- 
mediately afterwards  this  claim  was  brought  in.  Had  it 
[♦199]  •been  sooner  asserted,  these  creditors  would  not  have 
given  credit,  or  taken  administration.  This  demand  there- 
fore has  no  claim  to  favor  at  their  expense. 

The  Lord  Chancellor  [EldonJ. — ^The  question  is  simply, 
whether  this  creditor  could  recover  at  Law*;  and  has  nothing  to  do 
with  favor.  As  to  the  affidavit,  the  Master,  if  he  relied  upon  it  in  a 
question  of  this  nature,  was  wrong.  The  meaning  of  the  practice 
is,  that  a  person  shall  not  come  here,  and  claim  a  debt,  without  giv- 
ing that  assurance,  that  it  is  due,  which  arises  from  his  affidavit ; 
which  also,  if  the  debt  is  contested,  affords  a  protection  against  the 
conclusion  from  other  evidence,  that  it  is  due,  when  the  contrary 
may  be  within  the  knowledge  of  the  party  himself.  Where  the  debt 
is  contested,  no  attention  is  to  be  given  to  the  affidavit 

This  presumption  operates  with  great  hardship  in  many  instances. 
It  is  obvious,  that  there  may  be  no  difficulty  in  procuring  payment 
of  a  debt  at  the  beginning  of  a  week ;  and  by  the  death  of  the 
debtor  in  the  course  of  that  week  it  may  become  impossible  to  re- 
cover it ;  and  no  weight  has  been  given  to  the  circumstance 
[*  200]  of  the  security  remaining  with  the  obligee  (1);  *a  cir- 
cumstance of  great  weight,  upon  which  no  question  is  ever 
asked. 

It  is,  not  the  debtor's,  but  the  creditor's  absence,  that  takes  the 
demand  out  of  the  Statute.  Taking  this  to  be  a  case  for  the  pre- 
sumption, it  may  be  met  by  evidence  to  satisfy  a  jury,  that  the  debtor 
had  not  the  opportunity  or  the  means  of  paying.  The  latter  I  take 
to  be  the  principle  of  Wynne  v.  Waring.    . 

Here  is  evidence  enough  to  preclude  me  from  saying,  that  the 
Master  was  wrong ;  but  if  you  choose  to  try  it,  that  is  reasonable ; 
as  it  is  very  difficult  to  say,  what  is  to  be  made  of  the  brother's  evi- 
dence ;  though  it  is  too  much  to  assume,  that  nothing  can  be  made 
of  it.     If  therefore  the  expectant  chooses  to  try  it,  it  must  be  tried. 

(1)  To  the  objection  upon  the  stronger  presumption  from  this  ciFCumstance  may 
be  added  the  temptation  to  forge  an  indorsement  of  interest  received  within  twenty 
years  by  admitting  such  evidence  as  an  answer  to  the  presumption  of  payment. 
Lord  Hardwicke's  reason,  (2  Ves.  43,)  that  it  is  evidence  against  the  obligee  origi- 
nally, and  only  conseqacntial  in  his  &vor,  is  not  very  satisfactory. 
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It  18  a  pure  question  of  fact  for  a  jury :  and  there  is  too  much  sem- 
Uance  of  evidence  for  me  to  decide  against  the  claim.  If  he  will 
not  try  it,  I  shall  confirm  the  Report. 

See  note  3  toHOknryy.  fFaUer^  13  V.  299. 


[•  201] 


BUCHANAN  (The  Glasgow  Bank),  Ex  parie  (1). 
[1813,  Au«u8T  a] 

Oboee  on  a  provisional  assignee  to  deliver  up  short  bills,  leaving  a  sufficient 
amount  to  answer  acceptances  on  account  of  the  petitioners,  an^  indemnifying 
the  estate  against  any  possible  loss  upon  them  i  an  Extent  being  otherwise 
satisfied. 

The  object  of  this  petition  was  to  have  short  Bills,  remitted  by 
the  petitioners  to  their  correspondents  in  London,  Kensington  and 
Co.,  and  remaining  in  their  hands  at  the  lime  of  their  bankruptcy, 
delivered  up.  Assignees  had  not  been  chosen,  but  a  provisional  as- 
signment was  executed  to  the  messenger.  The  petition,  supported 
by  affidavits,  as  to  the  state  of  the  accounts,  alleged,  that,  after  allow- 
ing 50,000/.  to  be  retained,  to  answer  the  acceptances  on  account  of 
the  petitioners,  the  amount  to  be  restored  to  them  was  47,000/. ; 
and  sufficient  property  had  been  seized  by  the  sheriff,  under  an  ex- 
tent, to  answer  the  demand  of  the  Crown,  independent  of  these 
Bills. 

Sir  Samuel  Romitty  and  Mr.  fPibon^  in  support  of  the  Petition, 
said,  tiie  only  difficulty  was,  whether  this  could  be  done  before  the 
choice  of  assignees ;  while  there  was  only  a  provisional  assignee  in 
possession. 

Mr.  Leachy  for  the  Crown,  admitted,  that  the  extent  was  satisfied. 

Mr.  Hart  and  Mr.  Cooke,  for  the  provisional  assignee  and  the 
petitioning  creditor,  admitting  the  facts,  suggested,  that  the  provi- 
sional assignee  must  be  indemnified ;  and  the  bills,  proposed 
to  be  retained  as  an  indemnity  *  against  the  acceptances,     [*  202J 
might  not  produce  the  sum  of  50,000/. ;  as  perhaps  some 
would  not  be  paid. 

The  Lord  Chancellor  [Eldon]  said,  the  provisional  assignee 
must  be  indemnified  by  the  Order ;  and  made  the  Order  upon  giving 
an  indemnity  to  the  Bankrupt's  estate  against  the  possible  event, 
that  the  Bills  retained  might  not  produce  the  amount  of  their  accept- 
ances.   

1.  This  case  is  likewise  reported  in  1  Rose,  280. 

2.  As  to  the  property  in  short  bills  remitted  by  a  customer  to  a  banker,  see, 
ante,  the  notes  to  Ex  parte  Sayer,  5  V.  169. 

(1)  1  Rose's  Bank.  Cases,  280.  See  the  cases  bf  short  bills,  £rpaiiePe(»<»dtc. 
cmle,  35,  and  the  note,  p.  61 ;  1  Rose's  Bank.  Cases,  233, 343, 354. 


202  WARNER,  EX  PARTE.  [1812. 

WARNER,  JEr  prtr^c  (1). 

[1812,  August  6.] 

EquiTABLE  lien  on  copyhold  estate, by  a  deposit  of  the  copy  of  Court  Roll. 

The  decisions  for  equitable  lien  by  deposit  of  title-deeds  disapproved  (a),  [p.  203.] 

This  Petition  prayed  the  benefit  of  a  lien,  as  an  equitable  mort- 
gage, upon  a  copyhold  estate  of  a  bankrupt,  by  a  deposit  of  the  copy 
of  the  Court  Roll  by  the  bankrupt,  entitled  in  reversion  after  the 
estate  of  a  tenant  for  life,  who  had  been  admitted,  with  the  peti- 
tioners, who  were  bankers,  to  secure  a  debt  then  due  and  future 
advances. 

Sir  Samuel  RomiUy  and  Mr.  Newhnd^  in  support  of  the  Peti- 
tion, referred  to  the  cases  of  equitable  mortgages  by  the  deposit  6f 

deeds  ^2). 
[*  203]  Mr.  jLeach  and  Mr.  Cooke j  for  the  Assignees. — ^*It  has 
never  been  determined,  that  the  delivery  of  the  copy  of 
Court  Roll  is  equivalent  to  the  delivery  of  title-deeds ;  and  the  Court 
will  not  extend  farther  a  doctrine  so  often  disapproved.  The  dis- 
tinction between  title-deeds  and  the  copy  of  Court  Roll  is  very 
considerable.  The  reason  in  the  former  case  is,  not  that  the  deposit 
is  evidence  of  any  agreement,  which  would  be  a  direct  contradic- 
tion of  the  Statute  of  Frauds,  (3),  but  that  it  is  a  part  performance, 
analogous  to  the  delivery  of  possession ;  that  the  deeds  are  an  inci- 
dent to  the  estate  ;  and  the  ownier,  parting  with  them,  has  deprived 
himself  df  the  power  to  deal  for  that  estate  with  any  other  person. 
The  efiect  is  substantially  a  disposition  in  a  Court  of  Equity  of  a 
part  of  the  property.  The  copy  of  Court  Roll  is  no  more  than  a  copy 
of  the  deed,  a  mere  abstract  of  title ;  and  a  person  may  have  it,  when- 
ever he  pleases,  by  applying. 

Sir  Samuel  Romilly,  in  reply. — ^The  pripciple  of  equitable  lien 
cannot  be,  as  represented,  that  a  deposit  of  the  title-deeds  deprives 
the  proprietor  of  the  power  to  sell  the  estate ;  as  the  deposit  of  a 
mere  agreement,  which  is  not  a  title-deed,  and/passes  ho  interest  in 
the  land,  gives  an  equitable  lien.  That  was  determined  in  the  case 
of  such  a  deposit  by  a  victualler  with  his  brewer.      .  . 

(1)  I  Rose's  Bank.  Cases,  286. 

(a)  Owin;?  to  the  system  of  Re^tration,  the  question^  arising  from  the  deposit 
of  title-deeds  are  of  less  importance  in  the  United  States  than  in  England.  See 
anltj  note  (a)  Ford  v.  Peeringj  1  V.  72. 

As  to  the  equitable  mortgage,  or  lien,  see  ante,  note  (a)  Er  parte  Comings  9  V. 
115 ;  note  (a)  Ex  parte  fTethereU,  11  V.  398 ;  4  Kent,  Com.  (5th  ed.)  150,  rf  »eg. ;  2 
StoryrEq.  Jur.  §  1020,  and  notes ;  Keys  v.  Williams,  3  Y.  &  C.  55,  61 ;  JUaiufe- 
viUe  v.  ITdch,  5  Wheat  277,  284 ;  Paine  v.  SmUh,  2  Mylne  &  Keen,  417 ;  R%Md 
V.  Rii88el,  I  Bro.  C.  C.  (Am.  ed.  1844,)  269,  270,  and  notes. 

(2)  Ante,  Ex  parle  Langston,  Er^  parte  Coombe,  vol.  xvii.  227,  369 ;  Ex  parte 
Mountfori,  xiv.  e06;  Ex  parte  Kensington,  2  Vcs.  &  Bea.  79,  and  the  references; 
Ex  parte  Whiihread,  Ex  parte  Hooper,  post,  209,  477 ;  and  1  Rose's  Bank.  Cases, 
299.    See  the  note,  ante,  vol.  ix.  117,  jEx  parte  Coming. 

(3)  Stat  29  Char.  II.  c.  3, 8.  4. 


1B12.]  KILNER,  EX    PARTE.  803 

The  Lord  Chancellor  [Eldon]. — ^I  should  not,  I  think,  have 
made  the  decisions,  which  have  been  referred  to :  but  I  cannot  dis- 
tinguish this  froni  the  case  of  deeds.  Thq  difficulty,  that  always 
struck  me  upon  those  cases,  is,  that  a  deposit  of  title- 
deeds  *  is  not  partiqg  with  any  interest  in  the  land.  I  be-  [*  204] 
lieve,  this  very  point  has  beer!  decided ;  that  a  deposit  of 
the  copy  of  Court  Roll  gives  a  lien.  My  opinion  is,  that  it  is  im- 
possible to  distinguish  it.  

1.  This  case  is  likewise  reported  in  1  Rose,  286. 

2.  For  a  summary  of  the  doctrine  established  with  respect  to  (what  are  called) 
eqmkihk  mortgages,  see,  anUy  the  notes  to  Ex  parte  Comings  9  V.  115. 


MILNER,  Ex  parte. 

[1812,  August  a] 

CoaiMissioif  of  Bankruptcy  not  superseded  without  consent  of  all  the  creditors, 
who  had  proved,  certified  by  the  Commissioners,  and  affidavit  of  the  bankrupt's 
Confirmation  of  all  purchases  under  4he  Commission.  Consent  of  creditors^ 
who  had  received  twenty  shillings  in  the  pound,  not  dispensed  with. 

Ths  object  of  this  Petition  was  to  supersede  a  Commission  of 
Bankruptcy  upon  the  consent  of  all  the  creditors,  who  had  proved, 
except  three  certified  by  the  Commissioners/ and  proof,  that  those 
three  had  received  twenty  shillings  in  the  pound. 

Mr.  Heald,  in  support  of  ^he  Petition. 

Mr.  Whitmarshy  for  one  of  the  creditors,  who  had  not  signed  the 
consent,  claimed  interest  upon  a  judgment. 

The^  Lord  Chancellor  [Eldon]  inquired,  whether  there  were 
any  purchases  under  the  Commission ;  and  being  informed  that 
there  were,  refused  to  make  the  Order  without  the  certificate,  accord- 
ing to  the  strict  rule,  of  the  consent  of  all  the  creditors ;  observing, 
that  by  superseding  the  Commission  he  should  destroy  the  titles  of 
all  purchasers  under  it ;  and  the  course  is  always  to  guard  against 
that  by  making  the  bankrupt  confirm  them. 

It  was  suggested,  that  he  had  done  so  in  this  instance  :  but  his 
Lordship  said,  he  would  be  satisfied  upon  that  by  affidavit. 

Ses,  ante,  note  4  to  Ex  parte  Stokes,  7  V.  405,  with  the  farther  reference  there 
given. 


205  DUNLOP   V.  HUBBABD.  [1 818. 

DUNLOP  V.  HUBBARD. 

[1812,  August  8.] 

Costs  to  Defendant,  a  mere  trustee  by  consignment  of  goods,  as  to  Plaintiff  in 
Bill  of  Interpleader,  not  as  between  Attorney  and  Client,  but  according  to  the 
course  of  the  Court  as  between  party,  and  party  (a). 

The  Defendant  was  the  consignee  of  goods,  to  which  opposite 
claims  were  set  up  by  the  Plaintiffs,  and  by  other  persons,  who  had 
proceeded  by  attachment,  claiming  under  the  Scotch  Law  as  assigns. 
On  a  Motion  by  tl\e  Plaintiffs,  that  the  money  to  arise  from  the  sale 
of  Bank  Annuities,  the  produce  of  the  goods,  may  be  paid  into  the 
Royal  Bank  of  Scotland,  the  only  question  was  as  to  the  Defendant's 
costs ;  which  he  claimed  as  between  attorney  and  client. 

The  Lord  Chancellor  said,  he  did  not  recollect  an  instance  of 
costs  given  upon  a  Bill  of  Interpleader  except  as  between  party  and 
party,  according  to  the  course  of  the  Court  (1). 

Mr.  Leach,  for  the  Defendant,  distinguished  this  case  from  that  of 
a  Bill  of  Interpleader ;  where  the  Plaintiff  admits,  that  he  is  debtor 
to  some  party ;  this  is  the  case,  not  of  a  debtor,  but  a  mere  trustee ; 
whose  cestui  que  trust  assigned  to  other  persons. 

The  Lord  Chancellor  asked,  if  he  could  not  be  allowed  the 
costs  in  his  expenses. 

Sir  Samuel  Romitty,  for  the  Plaintiffs;  said,  that  could  not  be :  he 
was  a  trustee,  not  by  deed,  but  merely  as  having  received  goods :  he 
is  just  in  the  situation  of  the  Plaintiff  id  a  Bill  of  Interpleader ;  and 
it  was  very  much  for  his  benefit  that  the  Bill  was  filed. 

The  Lord  Chancellor  finally  made  the  Order  for  costs  as  be- 
tween party  and  party.  

When  a  suit  is  brought  before  the  court  by  a  bill  which,  though  not  strictly  one 
of  interpleader,  is  in  the  nature  of  an  interpleading  bill,  the  plaintiff  has  a  hen  for 
his  costs  upon  the  fund  in  court,  if  there  be  any  such  fund ;  if  there  be  not,  costs 
will  be  given  against  the  party  who  occasioned  the  necessity  for  the  suit ;  AUbidgt 
V.  Mesner,  5  Ves.  419 :  and  costs  may  be  given  as  between  the  defendants  to  an 
interpleading  bill:  Cowtanw,  fFUUamSy9  Ves.  108;  Brymer  v.  Bvuhananj  cited 
ibid ;  Dowson  v.  HardcasUt^  2  Cox,  279.  In  the  case  last  mentioned,  as  in  the 
principal  case,  the  costs  were  ordered  to  be  taxed  in  the  usual  manner ;  but  in 
Jhmgty  v.  Angove,  2  Ves  Jun.  313»  which  was  a  case  of  fraudulent  collusion,  the 
plaintiff  and  his  solicitor  were  ordered  to  pay  the  defendant  to  a  bill  of  interplead- 
er, all  his  expenses  as  between  attorney  and  client 

(a)  See  anU^  note  (a)  i^otuson  v.  HardcasUe,  1  V.  368 ;  2  Barbour,  Ch.  Pr.  12S» 

126,  dsa 

(1)  See  the  note,  ante,  vol.  L  369,  Dournn  v.  HardcasUe. 
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HODGSON,  Ea((  parte. 

[1812,  AueuBT  a] 

Settlement  on  martiajpe  of  the  wife's  fortune^  in  case  of  bankruptcy  of  the  hus- 
band, though  in  the  form  of  a  bond  by  him :  but  as  his  bond,  aflecting  his  prop- 
erty, it  is  void  as  against  the  creditors. 

William  Lowe  in  contemplation  of  his  marriage  on  the  6th  of 
April,  1805,  gave  bis  bond  to  a  trustee  in  the  penal  sum  of  700/.,  re-^ 
citing  bis  intended  marriage  with  Mary  Orme ;  in  consequence 
whereof,  and  of  the  property,  to  which  she  was  entitled  under  the 
Will  of  her  father,  it  was  agreed,  that  after  the  marriage  then  in  case 
of  the  insolvency  of  Lowe  at  any  time  during  their  several  lives  it 
should  be  lawful  to  WUliam  Bailey,  the  trustee  on  behalf  of  Mary 
Orme,  to  come  in  under  any  assignment  or  Commission  of  Bank- 
ruptcy as  a  creditor,  and  to  make  proof  as  well  of  the  sum  of  500/.  as 
of  so  much  beyond  that  sum  as  can  be  ascertained  that  Lowe  shall 
have  received  aei  the  distributive  share  of  Mary  Orme  in  the  personal 
estate  of  her  father,  and  receive  dividends,  &c. :  and  that  the  divi- 
dends, when  received,  should  be  paid  and  applied  to  the  only  proper 
use  and  behoofof  Mary  Orme,  and  not  in  any  manner  to  be  subject 
or  liable  to  the  debts^  power,  or  control  of  her  husband  ;  and  that 
Lowe,  if  his  ^ife  should  survive  him,  should  leave  by  Will,  or  give 
by  settlement,  an  annuity  of  50/.  to  her  for  life  ;  and  in  case  of  chil- 
dren should  give  so  much  of  her  fortune,  as  she  should  have  received, 
among  them  equally ;  aifid  declaring  the  condition  of  the  bond  accord- 
ingly. 

Mrs.  Lowe  was  entitled  to  a  legacy  of  500/.  under  her  father's 
Will,  and  to  80/.  under  the  Will  of  her  brother,  bequeathing  the 
residue  of  his  personal  estate  equally  among  his  sisters.  Both  sums 
were  received  by  William  Lowq.  On  the  ^th  of  August, 
i81 1 ,  a  Conunission  *  of  bankruptcy  issued  against  Lowe.  [*  207] 
The  trustee  attempting  to  prove  580/.,  a  claim  was  admit- 
ted ;  and  the  Petition,  presented  by  the  assignees,  prayed  that  it  may 
be  expunged. 

Mr.  Healdj  in  support  of  the  Petition.  Mr.  Bell  opposed  it. — . 
The  late  case  of  Higginbotham  v.  Holme  (1)  was  cited,  and  the 
authorities  there  referred  to,  upon  the  distinction,  whether  the  sub- 
ject of  settlement,  upon  the  event  of  bankruptcy  is  the  property  of 
the  person,  who  becomes  bankrupt,  or  of  his  wife,  or  a  third  person  ; 
and  it  was  observed,  that  the  80/.  did  not  come  within  the  terms  of 
the  bond ;  falling  to  the  bankrupt's  wife  under  the  Will  of  her 
brother,  not  as  her  distributive  share  in  the  personal  estate  of  her 
father. 

The  Lord  Chancellor  [Eldon]. — ^The  80/.  cannot  be  proved. 
With  regard  to  the  other  sum,  I  never  saw  such  a  security  as  this  ; 

(1)  JMe^eS;  see  the  notes,  99;  vol.  iii.  150;  viii.  356. 
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not  providing,  that  it  shall  be  forfeited,  if  the  party  should  become 
insolvent :  but  it  is  an  obligation  by  bond  in  a  certain  sum,  with  a 
condition,  that  if  he  shall  become  insolvent,  the  party  shall  prove  and 
receive  dividends  under  any  Commission  of  bankruptcy.  I  look 
upon  this  as  a  marriage  agreement,  that  the  property  of  thevirife  pay- 
able on  her  marriage,  and  to  which  she  might  become  entitled  from 
her  father,  was  what  the  husband  was  to  have  the  use  of  until  his 
bankruptcy  or  insolvency.  If  the  stipulation  was,  that  he  should 
possess  her  estate,  subject  to  return  it,  in  c^se  he  became 
[*  208]  bankrupt,  that  would  do.  It  is  clear  in  this  Court',  *  that 
her  estate  might  be  limited  to  him,  until  he  became  bai^k- 
rupt.  In  Ex  parte  Hill  (1)  the  sum,  advanced  on  the  marriage, 
being  much  less  than  the  amount  of  the  bond,  the  transaction  could 
not  possibly  be  evidence  of  an  intention  to  secure  to  her  what  was  her 
own  fortune.  If  this  was  to  be  considered  merely  as  the  husband's 
bond,  it  would  not  do.  ^ 

Declare,  that  as  to  the  sum  'Of  500/.  a  proof  may  be  admitted  for 
the  wife;  as,  though  in  form  a  bond,  it  is  an  agreement  as  to  her 
estate,  that  it  shall  be  enjoyed  by  her  husband,  until  he  becomes 
bankrupt;  and  is  to  be  considered  therefore  as  a  limitation  of  her 
estate  until  his  bankruptcy.  As  to  the  80h  let  the  claim  be  struck 
out.  • 

See  the  note  to  ExparU  Cooke,  8  V.  353. 


ANSELL,  Ex  parte. 
[1812,  AcousT  10.] 

LEGAcr,  falling  to  a  bankrupt  before  allowance  of  hitf  Cettificate  by  the  testator's 
death,  pending  an  unfounded  Petition  to  stay  it,  goes  to  his  assignees ;  unless 
the  Petition  was  presented  with  the  object 

A  PETITION  to  Stay  a  bankrupt's  certificate  was  dismistod ;  and 
the  certificate  was  allowed  ;  but,  while  it  was  depending  before  the 
Lord  Chancellor,  a  legacy  fell  in  to  the  bankrupt  by  the  death  of 
the  testator.  The  Assignees  presented  a  Petition,  claiming  the 
legacy. 

Mr.  Richardsy  in  support  of  the  Petition. 

Mr.  CooJce,  for  the  Bankrupt,  urged  the  hardship  if  he  should  lose 
his  legacy  by  ,the  accident  of  the  testator's  death  before 
[*  209]  the  allowance  of  the  certificate  ;  *  observing  that  a  cred- 
itor might  present  an  unfounded  petition  for  that  purpose. 

The  Lord  Chancellor  lamented,  that  he  could  not  gratify  his 
wish  to  give  the  legacy  to  the  bankrupt :  but  whatever  interest  falls 

(])  1  Cooke's  Bank.  Law,  328, 7th  ed. ;  8th  ed.  251,  by  Mr.  Roots. 
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to  a  bankrupt,  before  his  certificate  is  allowed,  belongs  to  his  as- 
signees. If  it  could  he  shown,  that  the  proceeding  to  stay  the  cer- 
tificate was  without  foundation,  and  merely  for  this  purpose,  that 
would  be  a  different  case. 

The  Order  was  made  according  to  the  prayer. 

Petitions  to  stay  a  bankruptfs  certificate,  if  presented  on  private  or  on  inter- 
ested grounds,  are  always  discountenanced :  Ex  parte  Brenddatf  Coop.  98 :  but, 
unless  a  case  of  fraud  raises  a  special  ecjuity  in  favor  of  the  banltrupt,  nothing  is 
more  clear  than  the  rule,  that  all  property  which  mav  revert,  descend,  be  devised, 
or  bequeathed,  or  in  any  wav  come  to  him,  before  he  obtains  his  certificate,  wili 
belong  to  his  assignees,  for  toe  benefit  of  his  creditors :  see  the  ()3d  section  of  the 
statute  of  6  Geo.  I V.,  c.  la 


WHITBREAD,  Ex  parte  (I). 
;        [1812,Aueu8T8,ll.] 

EqniTABLE  mortgaore  by  a  deposit  of  title-deeds  established,  but  disapproved ; 

extended  to  a  subsequent  advance  by  the  same  person  only  upon  clear  proof, 

that  it  was  upon  security  of  the  deposit :  not  to  an  advance  by  a  third  person, 

unless  coimected  with  some  dealing  with  the  estate,  and  the  person  holding 

'   the  deposit  a  mere  trustee,  having  made  no  advance  (a). 

The  Court  of  late  against  specific  performance  on  admission  of  contract  by  the 
answer  (6),  [p.  211.] 

This  Petition  clainoed  a  lien,  as  an  equitable  mortgage,  by  a  de- 
posit in  1808  of  the  lease  of  a  public  house  with  the  petitioner  Whit- 
bread,  as  a  collateral  security  for  1000/.,  lent  to  the  lessee  on  his 
promissory  note,  and  a  subsequent  advance  of  100/.  in  January, 
1810r  In  November,  1811,  the  lessee  became  a  bankrupt.  The 
Petition  prayed  the  usual  Onder  for  a  sale  ;  and  that  the  petitioner 
may  be  at  liberty  to  prove  the  deficiency,  if  any,  as  a  debt  under 
the  Commission. 

A  similar  claim  was  made  by  another  creditor,  a  distil- 
ler, *  upon  an  affidavit,  that  the  deposit  of  the  lease  with     [*  210] 
Whitbread  was  as  a  security  for  the  debt  of  this  creditor 
also. 

Mr.  Hart  and  Mr.  Barbery  in  support  of  th^  Petition  :  Mr.  CUZtn, 
for  the  other  creditor : '  Mr.  Montague,  for  the  assignees. 

The  Lord  Chancellor  [Eldok]. — Upon  this  subject  I  must  al- 
ways protest,  that  the  doctrine  now  prevailing  ought  never  to  have 

(1)  1  Rose's  Bank.  Cases,  209;  ante,  Eas  parte  ffamer,2(Xi\  see  the  note,  voL 
iz.  117,  Ex  parte  Cominr, 
(a)  As  to  Equitable  Mort^^ages,  see  anie,  page  202,  note  (a)  Er  parte  Warner, 
(6)  There  has  been  on  this  question  great  conflict  of  judicial  opinion ;  but  tlie 
doctrine  seems  to  be  firmly  established,  that  even  where  the  answer  confesses  the 
parol  aprreement,  if  it  insists,  by  way  of  defence,  upon  the  protection  of  the  Statute, 
the  defence  must  prevail  as  a  competent  bar.  See  anU.  note  (a)  Moore  v.  Edwards, 
4V.23. 
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been  established.  The  law  previously  was,  that  if  there  was  a  clear 
mortgage,  and  a  subsequent  advancement,  the  latter  could  not.be 
added  without  writing.  When  that  was  once  determined,  how 
could  it  be  said,  that  these  deposit^  should  have  this  effect  ?  They 
have  their  legal  effect  without  passing  any  interest  in  the  land.  The 
creditor  has  the  benefit  of  his  contract  by  retaining  the  deed  :  but 
that  he  is  to  ha^ve  an  interest  in  the  estate  is  quite  a  different  thing. 
When  it  was  determined,  that  an  actual  deposit  was  to  have  the 
legal  effect  of  an  agreement  in  writing,  it  was  for  the  money  then 
due,  and  no  more;  unless  the  parol  agreement  was  also  for  future 
sums.  If  the  original  bargain  did  not  look  to  future  advances,  no 
subsequent  advance  can  be  a  charge,  unless  the  subsequent  transac- 
tion is  equivalent  to  the  original  transaction.  If  it  is  equivalent  to 
a  re-delivery  of  the  deed,  receiving  it  back  as  a  security  for  both 
sums,  that  will  do ;  as  it  cannot  depend  upon  that  mere  form :  but 
I  shall  require  them  to  swear  expressly,  that  when  the  sum  of  100/. 
was  advanced,  it  was  upon  the  security  of  the  deposit. 

[*  21 1]         *  It  was  admitted,  that  the  affidavit  was  full  to  that  fact. 

Aug.  Wtk.  The  Lord  Chancellcmi  [Eldon]. — As  to  the  de- 
mand of  Mr.  Whitbread,  after  the  decisions,  that  have  taken  place 
during  a  pericKl  of  thirty  years,  I  do  not  see,  how  I  can  refuse  it ; 
though  I  do  not  hesitate  to  say,  that  I  should  not  have  made  those 
decisions.  The  object  of  the  Statute  (1)  was  to  prevent  that  very 
thing,  of  which  we  this  day  see  an  instance,  an  interest  in  land 
passing  upon  parol  evidence,  involving  such  contradiction,  as  to 
leave  the  Judge  in  perfect  doubt,  what  the  agreement  w^s :  but  the 
Legislature  had  a  farther  object,  on  account  of  the  danger  of  perjury 
not  to  permit  the  evidence  to  have  effect,  even  when  they  all  agreed, 
that  the  interest  was  to  pass ;  as,  if  it  could  prevail  in  a  clear  case, 
it  would  go  to  a  doubtful  case,  and  through  all  the  different  grada- 
tions to  the  utmost  uncertainty.  Previously  to  these  decisions  many 
cases  occurred,  in  which  persons,  having  title-deeds  in  their  hands, 
had  a  right  to  say,  they  had  an  interest  in  the  deeds,  but  not  in  the 
estate,  except  collaterally :  if,  for  instance,  the  owher  could  not  part 
with  the  estate  without  the  deeds,  he  should  not  have  them  without 
paying  the  debt :  the  possession  of  the  deeds  giving  no  direct  intqr'^ 
est  in  the  estate,  but  an  interest,  arising  out  of  the  power  of  embar- 
rassing the  proprietor  in  the  sale.  There  was  a  great  difference  of 
opinion  formerly  in  the  Court  upon  the  question,  whether  a  parol 

agreement,  admitted  by  the  answer,  not  praying  the  ben- 
[*1212]     efit  of  the  Statute,  should  be  specifically  *  executed  ;  as  in 

that  case  there  is  no  danger  of  perjury.  In  later  times  the 
Court  has  inclined  against  it  (2).  If  that  is  so  in  cailses,  how  we 
came  to  do  this  in  bankruptcy  I  do  not  know.  Lord  Thurlow's 
— — — — _ ,., . 

(1)  Stat  29  Ch.  IL  c.  a 

(2)  .^fOe,  Moort  v.  E^koards^  vol.  iv.  23,  anil  the  L(»rd  Chancellor's  observationsi 
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first  decision  went  no  farther  than  an  inference  from  the  mere  de- 
posit, that  it  was  to  give  an  interest  in  the  land ;  collecting  that  in- 
ference by  asking,  what  other  purpose  could  the  deposit  have  ?  My 
Answer  would  have  been,  to  give  an  interest  in  the  title-deeds. 

But,  though  Lord  Thurlow  laid  hold  of  that  circumstance  to  give 
an  interest  in  the  estate  to  the  person  with  whom  the  deeds  were 
deposited,  no  case  has  gone  to  this  extent,  that  the  deposit  shall  be 
held  for  the  benefit  of  another,  giving  an  interest  in  the  estate  to  a 
third  person.  This  case  has  occurred :  a  person,  with  whom  deeds 
were  deposited,  having  advanced  nothing,  could  not  be  the  person, 
who  was  to  have  an  interest  in  the  estate ;  and  where  there  has 
been  a  dealing  witK  the  estate  by  a  third  person,  who  bad  made  an 
advance,  by  connecting  that  dealing  with  the  only  advance,  by  that 
person,  the  deposit  has  been  held  a  security  for  him. 

With  regard  to  this  debt  of  the  distiller,  I  believe  in  a  moral  view 
justice  is  not  done  to  him,  and  that  he  ought  to  have  the  interest  he 
claims :  but  the  Statute  binds  him ;  and  I  am  bound  to  say,  that 
Statute  must  not  be  repealed  by  me  farther  than  it  has  been  hitherto 
repealed  by  my  predecessors ;  to  whose  authority  I  aubmit.  Upon 
this  evidence  however  I  am  perfectly  at  a  loss  to  determine, 
*  whether  the  interest  it  seeks  to  establish  in  the  land  was  .[*  213] 
prior  to,  or  joint  with,  Whitbread's,  or  interposed  between 
his  two  advances ;  and  all  this  goes  to  prove,  that,  departing  from 
the  rule  given  by  the  Statute,  we  have  no  rule  to  go  by ;  and  it  is 
better  that  men  should  be  taught,  as  I  hope  they  will  be  by  this  de- 
cision, that,  when  they,  mean  to  have  an  interest  in  an  estate,  they 
should  have  two  or  three  lines  in  writing. 

The  Order  was  confined  to  the  sums  advanced  by  Mr.  Whitbread. 

1.  This  case  is  likewise  reported  in  1  Rose,  2d9. 

2.  As  to  the  doctrines  firmly  established  by  precedents,  though  resting  on  very 
doubtful  principles,  with  respect  to  what  are  termed  (with  very  questionable  pro- 
priety) eqmtMe  mortgages,  see,  anU^  the  notes  to  Ex  parte  Coming,  9  V.  115. 

3.  Admission  of  a  veroal  agreement  respecting  lands  does  not  preclude  a  de- 
fendant from  insistuDg  on  the  benefit  of  the  Statute  of  Frauds :  see  note  3  to 
Moan  V.  Edwards,  4  V.  2a 

▼L  37,  in  Coath  v.  Jatkaon.  The  subject  is  also  very  well  treated  by  Mr.  Fon- 
blanque,  Tr,  £q.  vol.  i.  178.  See  anie,  vol.  iiL  39,  in  the  note,  the  auUiorities,  that 
have  settled  this  question. 
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WHITECHURCH  v.  HOL WORTHY. 
[1812,  AuensT  11.] 

The  Lord  of  a  Manor  has  not  by  La^^,  independently  of  cqstom,  any  each  property 
or  interest  in  the  timber,  growing  on  the  copyhold  premises  of  a  tenant,  as  en- 
titles him  to  enter  and  cat 

Generally,  if  there  is  no  custom  for  the  tenants  of  a  manor  to  cut  timber,  it  belongs 
to  the  lord,  [p.  214.] 

It  seems,  there  may  be  as  to  timber  on  copyhold  premises,  what  may  exist  un- 
questionably as  to  mines,  a  custom,  that  ue  loird  cannot  take  without  consent 
of  the  copyholder,  and  vice  verfo,  Fp.  214.] 

Copyholder  may  by  custom  have  suph  an  interest  in  the  timber,  that  he  may  him- 
self cut:  so  he  may  have  a  special  interest  to  prevent  the  lord's  cutting:  but 
such  a  custom  ought  to  be  proved  by  extremely  strong  evidence,  [p.  214.] 

The  Plaintiff  was  in  1803  admitted  tenant  of  three  undivided 
fourth  parts  of  copyhold  premises,  held  of  the  manor  of  Elsworth, 
in  the  county  of  Cambridge,  to  him  and  his  heirs  by  copy  of  Court 
Roll  at  the  will  of  the  lord,  according  to  the  custom  of  the  manor. 
There  is  no  custom  in  the  manor,  giving  the  timber  either  to  the 
lord  or  the  tenant,  or  in  any  manner  respecting  the  property  or  in- 
terest in  it  or  any  right  of  entry  to  cut. 

The  Defendant  claiming,  independently  of  any  custom,  as  Lord 
of  the  Manor,  the  right  to  enter  and  cut  the  timber,  leaving  suffi- 
cient for  reasonable  botes  and  estovers,  the  Bill  was  filed,  praying 
an  Injunction ;  which  the  Defendant,  having  put  in  his  answer,  mov- 
ed to  dissolve. 
[•214]  •The  Lord  Chancellor  [Eldon]. — ^The  wood  upon 
these  copyhold  closes  is  represented  to  belong,  as  to  a  con- 
siderable portion  of  it,  to  the  Plaintiff,  and  as  to  a  certain  part  to  the 
lord  himself,  as  tenants  in  common  ;  and  the  allegation  of  the  Bill, 
supported  by  the  Plaintiff's  affidavit,  is,  that  the  lord  entered  for  the 
purpose  of  cutting  down  the  timber  under  the  pretence  of  right,  as 
lord ;  though  by  the  custom  the  timber  lielongs  to  the  owner  of  the 
land.  The  answer  insists,  that  there  is  no  cuistom  for  the  tenant  to 
cut  timber ;  and  then  without  alleging,  that  in  fact  the  lord  has  been 
accustomed  himself  to  cut,  he  puts  his  claim  thus :  that,  as  there  is 
no  custom  for  the  tenant  to  cut,  the  Defendant  has  full  right  so  to 
do  as  lord,  leaving  sufficient  for  the  purpose  aforesaid. 

I  have  looked  into  all  the  books ;  and  find,  that,  as  a  general  prop- 
osition, if  there  is  no  custom  for  the  tenants  to  cut,  the  timber  be- 
longs to  the  lord,  leaving  sufficient  for  repairs ;  but  it  seems  rather 
admitted  as  text  doctrine,  than  established  by  decision,  that  there 
may, be  with  regard  to  timber  what  may  exist  unquestionably  as  to 
mines,  a  custom,  that  the  lord  cannot  take  without  consent  of  the 
copyholder ;  and  vice  versa  that  the  copyholder  cannot  touch  the 
mine  without  consent  of  the  lord.  It  is  also  laid  down,  that  the 
copyholder  may  have  a  special  interest  in  the  trees ;  and  by  custom 
the  lord  cannot  cut  without  his  leave.  I  have  found  no 
[•  215]     case  establishing  that  text  •doctrine:  but,  if  it  is  true,  as 
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it  is  both  upon  doctrine  and  decision,  that  the  tenant  of  a  copy- 
hold may  by  custom  have  such  an  interest  that  lie  may  himself 
cut  the  trees,  there  is  nothing  inconsistent  in  the  proposition,  that, 
if  he  has  not  that  interest,  he  may  yet  have  a  special  interest  to  pre- 
vent the  lord's  cutting.  The  proposition,  that  he  has  such  an  in- 
terest, goes  so  far  to  desU'oy  the  beneficial  use  of  the  timber,  that  the 
existence  of  such  a  custom  ought  to  be  proved  by  extremely  strong 
evidence.  It  is  too  much  to  represent  such  a  custom  as  void  in  law ; 
as  it  is  clear,  that  upon  a  demise  of  freehold  estate,  unless  there  are 
proper  reservations  to  give  the  landlord  the  right  to  cut  the  timber, 
it  may  be  locked  up  for  ninety-nine  years,  or  whatever  may  be  the 
duration  of  the  term.  It  would  therefore  be  going  too  far  to  hold, 
that  such  a  custom  would  be  unreasonable. 

The  custom,  allied  by  this  Plaintiff,  Is,  that  the  tenant  has  a 
right  to  take  the  timber.  The  lord  says,  there  is  no  such  custom, 
nor  any  custom  (for  that  is  his  meaning)  prejudicing  his  right  by  the 
general  law,  where  there  is  no  such  custom,  to  take  it.  With  re- 
gard to  the  question  of  fact,  the  custom  is  sworn  to  by  the  affidavit 
of  the  Plaintiff;  and  the  Answer  is  not  positive  against  it.  I  think 
it  fair  to  settle  the  question  by  putting  it  in  some  course  of  trial : 
the  rather,  as  they  are  tenants  in  common  with  the  land  ;  and  it  is 
an  estate  of  a  very  special  nature ;  not  copyhold  with  a  few  trees 
sparsim,  so  that  little  injury  can  be  suffered,  but  a  wood-estate  ;  Knd 
therefore  nine  tenths  of  the  produce  may  be  destroyed. 

A  case  was  accordingly  directed  to  the  Court  of  King's 
Bench  ;  and  the  certificate  returned  was,  that  the  *  Dc-  [•  216] 
fendant  has  not  by  law,  and  independently  of  any  custom, 
any  such  property  or  interest  in  the  timber,  growing  upon  the 
closes,  mentioned  in  the  case,  to  which  the  Plaintiff  has  been  ad- 
mitted to  him  and  his  heirs,  as  entitles  him,  as  l6rd  of  the  manor  of 
Elsworth,  without  the  consent  of  the  Plaintiff  to  enter  upon  the  said 
closes,  and  cut  down  to  his  own  use  and  benefit  the  timber  growing 
thereon,  leaving  a  sufficient  quantity  of  the  same  for  reasonable  botes 
and  estovers  (1).  ^ 

The  lord  of  a  manor  ma^  be  in  the  same  situation  with  respect  to  mines  as 
with  respect  to  trees, — ^that  is,  the  property  may  be  in  him ;  but  it  does  not  follow 
that  ho  can,  in  every  case,  enter  and  take  it:  Grey  v.  The  Dukt  of  Mfrthumber- 
land,  17  Ves.  282:  Mhmead  v.  Ranger,  Portescue,  152.  But,  by  report  of  the  last 
mentioned  case  as  given  in  1  Lord  Raym.  551,  we  learn,  that  this  judgment, 
though  affirmed  on  writ  of  error  in  the  Exchequer  Chamber,. was  finally  reversed 
in  the  House  of  Lords,  by  a  very  slender  majority,  however,  there  having  been 
ten  lords  for  affirming,  and  eleven  for  reversing.  In  Aifray  v.  BelHns^ham,  Rep. 
temp.  Finch,  199,  the  lord  of  a  manor  and  the  copyholders  not  being  able  to  agree 
as  to  .their  respective  rights  in  the  timber  growing  on  tlie  copyhold  lands,  a  com- 
mission issued  to  ascertain  the  said  several  rights.  The  proceedings  in  Uie  prin- 
cipal case  at  law  are  reported  in  4  Mau.  &  Sel.  340. 

(1)  fFkUechurek  v.  Holworthj,  4  Mau.  &  Sel.  340^  see  anU,  vol.  xvii.  282,  Grey 
V.  Tke  Duke  of  ^toHkuwherlimd.     * 
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MOLINE.  Ex  parte  (I). 

[1812,  August  11.] 

lMM£DiATe  notice  of  a  bill  dishonored  at  an  early  hour,  good  (a). 
Notice  of  a  dishonored  bill  to  a  bankrupt,  as  drawer,  before  Uie  choice  of  assiniees, 
good(*).  "^ 

Bankrupt  represents  his  estate,  until  assignees  are  choseh,  [p.  217.] 

This  Petition,  by  assignees  under  a  Commission  of  Bankruptcy, 
prayed,  that  the  proof  of  a  debt  may  be  expunged.  One  objection 
was,  that  the  creditor,  being  indorsee  of  a  bill  of  exchange,  form- 
ing one  item  of  his  proof  against  the  bankrupt,  as  drawer,  had  by 
his  conduct  made  the  bill  his  own.  The  circumstances  were,  that 
the  acceptor,  when  the  bill  was  presented  at  eleven  o'clock  in  the 
morning  of  the  day  it  became  due,  refused  payment ;  declaring,  that 
it  never  would  be  paid.  The  holder  immediately  attended  at  the 
second  public  meeting  under  the  Commission  on  the  same  morn- 
ing ;  and  there  before  the  choice  of  assignees  gave  notice  to  the 
bankrupt  of  that  refusal. 

Mr,  Richards,  in  support  of  the  Petition,  contended,  first, 
[*  217}    that  this  refusal  at  that  early  period  of  the  day;  ^without 
any  farther  application,  was  not  a  sufficient  ground  for 
treating  the  Bill  as  dishonored; -and  the  notice  on  the  same  morn- 
ing was  therefore  premature. 

Secondly,  that  the  notice  was  not  given  to  the  assignees. 

Sir  Samuel  RomiUy,  for  the  creditor,  cited  Burbridge  v.  MaiiP' 
tiers  (2). 

The  Lord  Chancellor  [Ei^don]. — I  do  not  recollect  any  deci- 
sion, that,  if  an  acceptor  declares  at  eleven  o'clock  in  the  morning, 
that  he  will  not  pay,  notice  of  that  to  the  drawer  is  not  good.  If 
the  law  does  not  impose  on  the  holder  the  duty  of  inquiring  again 
before  five  o'clock,  it  would  be  extraordinary,  that  this  information 
to  the  drawer  of  an  answer,  precluding  any  hope  of  obtaining  any 
thing  by  calling  again,  should  not  have  effect.  If  a  banker  says,  he 
will  not  accept,  I  cannot  imagine,  that  the  holder  is  obliged  to  ap- 
ply again  ten  minutes  before  five. 

(1)  ]  Rose's  Bank.  Cases,  303. 

(a)  Althoufl^h  upon  Foreign  Bills  the  holder  has  a  right  to  demand  payment  at 
any  reasonable  hour  of  the  day,  and  protest  the  Bill,  if  not  paid,  when  payment 
was  so  demanded  ;  yet,  it  was  held  otherwise  as  to  Inland  Bills,  for,  in  respect  to 
the  latter,  the  like  rule  prevailed  as  in  other  contracts  at  the  common  law,  that  the 
acceptor,  or  party  to  pay,  had  the  whole  day  for  the  payment  and  discharge  there- 
of. Chitty,  Bills,  ch.  9,  p.  432,  (8th  ed.  1833J;  LeflUy  v.  MiUs,  4  T.  R.  170; 
Haynea  v.  Birks,  3  Bos.  &  P.  602.  But  this  doctrine  is  now  abandoned,  and  the 
reasonable  doctrine  established,  that  a  demand  of  payment  may  be  made  at  any 
reasonable  hour  of  the  day  of  the  maturity  of  an  Inland  Bill,  and  that,  if  it  be  then 
dishonored,  the  holder  mav  give  notice  thereof  on  the  sanie  day,  to  the  antecedent 
parties,  and  is  not  bound  to  wait  until  the  next  day.  Story,  Bills,  §  469 ;  Bur- 
Inidfrev,  Manners^  3  Camp.  193. 

(6)  Story,  Bills,  §  305. 

(2)  3  Campb.  N.  P.  Cas.  198. 
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As  to  the  other  objection,  the  bankrupt  represents  hia  estate,  until 
assignees  are  chosen.  All,  that  was  requisite,  therefore,  was  done  : 
and  the  notice  ia  quite  sufficient. 


].  This  case  is  likewise  reported  in  1  Rose^  303. 
3.  As  to  the  importance  or  ffiving  dae  notice  of 
change,  see»  omit^  the  note  to  n rigid  v.  Simpson,  6  V.  714. 


3.  As  to  the  importance  of  giving  dae  notice  of  the  dishonor  of  a  bill  of  ex- 
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[1812,  August  11.] 

YoLUiTTARY  bond,  though  void  against  creditors,  being  valid  as  between  the  par- 
ties, itB  surrender  is  a  consideration,  that  will  sustain  a  substituted  bond  against 
creditors,  unless  with  a  fraudulent  design ;  as  by  an  Insolvent  to  substitute  a 
valid  for  an  invalid  security  against  creditors. 

This  Petition  prayed  an  Order  for  admitting  the  proof  of  a  bond 
under  a  Commission  of  Bankruptcy. 

The  circumstances  were  these.  The  bankrupt's  father  having 
given  equal  portions  to  all  his  children  except  his  youngest  daughter, 
after  his  death  the  bankrupt,  knowing  his  father's  intention  to  make 
a  provision  for  that  daughter  equal  to  what  each  of  his  other  chil- 
dren had  received,  gave  her  a  bond  for  the  amount.  That  bond 
was  afterwards,  before  the  bankrupcty,  given  up ;  and  in  consider- 
ation of  its  surrender  the  bond,  on  which  the  proof  was  tendered, 
was  given. 

The  proof  was  rqected :  the  Commissioners  not  agreeing  upon 
the  question  :  one  of  them  taking  the  distinctioji^  that  the  first  bond, 
though  as  being  voluntary,  it  was  clearly  void  as  against  creditors, 
was  valid,  and  gave  a  right  of  action,  as  between  the  individual 
parties  ;  and  its  surrender  was  therefore  a  consideration,  that  would 
support  the  second  bond  against  the  creditors. 

Mr.  Wrqy,  in  support  of  the  Petition :  Mr.  Cottinson,  for  the  As- 
signees. 

The  Lord  Chancellor  [Eldon]. — ^The  circumstances  of  this  case 
are  very  hard.  The  first  bond  was  clearly  good  as  between  the 
obligor  and  obligee  ;  and,  had  payment  been  enforced  by 
process  of  *law  upon  that  security,  it  is  very  difficult  to  [•  219] 
maintain  that  the  money  paid  could  have  been  recovered. 
The  obligor  instead  of  payment  gives  another  bond  ;  which  was  not 
voluntary ;  being  given  upon  cancelling  the  former  security.  If  the 
transaction  was  tainted  by  any  mala  Jides,  if  the  design  was  to  sub- 
stitute a  bond  upon  consideration  in  the  room  of  the  voluntary  bond, 
it  would  not  be  effectual :  but,  if  it  was  the  result  of  the  real,  bond 
fide  intention  of  the  obligee  to  insist  on  payment,  as  the  assignees 
could  not  have  got  back  the  money,  had  it  been  paid,  I  do  not  see. 
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how  they  can  resist  the  proof  upon  such  a  change  of  the  security. 
Much  will  depend,  I  agree,  upon  the  actual  nature  of  that  transac- 
tion, in  which  the  security  was  changed.  If  it  was  the  purpose  of 
an  insolvent  man  to  substitute  for  a  voluntary  security,  one,  that 
would  not  be  voluntary,  that  would  not  prevail.  If  this  claim  stood 
upon  the  first  bond,  with  every  inclination  in  its  favor,  I  could  not 
support  it.  As  to  the  second,  if  it  was  given  under  circumstances 
fraudulent  in  this  sense,  that  the  object  was  to  substitute  an  availa- 
ble security,  for  one,  that  could  not  avail  against  creditors,  that  will 
not  do  :  but  a  voluntary  bond  being  good  between  the  parties,  if  that 
security,  by  which  the  obligor  might  have  been  compelled  long  be- 
fore his  bankruptcy  to  pay,  is  given  up  for  another  security,  I  consid- 
er the  security  so  substituted  as,  not  voluntary,  but  standing  upon  a 
sufficient  consideration  (1). 

It  was  then  said,  there  was  an  affidavit  of  the  bankrupt's  insol- 
vency in  April,  1810,  when  he  gave  the  second  bond. 
[*  220]         *'The  Lord  Chancellor  said,  if  that  could  not  be  con- 
tradicted, he  could  do  nothing. 
No  Order  was  made.  

A  yoLuiTTART  boQd  may  be  void  as  aeainst  all  persons  not  parties  to  the  instru- 
ment, yet  good  as  between  the  parties  themselves :  Pauncefbot  v.  Blunt,  cited  in 
Tmne^s  case^  3  Rep.  82.  So,  a  voluntarjr  settlement  is  void  against  the  settlor's 
creditor,  but  only  to  the  extent  to  which  it  may  be  necessary  to  deal  with  the  set- 
tled estate  for  their  satisfaction:  if  it  be  liable  to  no  other  objection  than  that  it  is 
voluntary,  to  every  other  purpose  it  is  good-^satisfy  the  creditors,  and  the  settle 
ment  stands:  Cvrtts  v.  Price,  12  Ves.  103,  and  see  note  3  to  that  case,  ante.  In 
Carey  v.  Stafford,  3  Swanst  429,  n..  Hale,  B.,  held  that,  even  if  the  considera- 
tion for  a  promised  conveyance  arose  ex  turpi  causa,  yei  the  agreement  would  be 
good  in  equity,  where  performance  might  be  enforced,  if  no  creditor  would  be 
prejudiced  thereby ;  but  this  doctrine  is,  perhaps,  questionable :  a  court  of  equity 
will  not,  indeed,  compel  a  woman  to  restore  property  of  which  she  has  obtained 
actual  possession,  even  upon  such  consideration,  except  in  behalf  of  creditors ; 
)i>ut,  whether  assistance  would  now  be  lent  to  enforce  securities,  or  a  specific  per- 
formance of  an  agreement^  for  which  the  only  consideration  was  turpis  causa,  may 
be  doubted.  A  very  material  distinction  is  to  be  made  between  a  gift  joro  turpi  causa, 
as  a  bargain  for  future  illicit  intercourse,  and  Kprttmiumpudoris  paid  to  a  woman  as 
a  poor  recompense  for  previous  degradation :  see,  anJte,  note  2  to  Franco  v.  Bolion^ 
3  V.  368 ;  and,  though  a  bond  founded  on  the  moral  obligation  which  a  man^would 
be  under  to  make  comf>ensation  for  such  an  injury,  and  which  would  be  good 
against  himself,  could  not  be  supported  against  his  creditors,  still,  the  instant  any 
arrears  accrued  upon  such  a  bond,  they  would  become  a  become  a  debt ;  and,  as 
such,  would  afford  a  valuable  consideration  for  any  transaction  founded  thereon. 
A  bond,  therefore,  given  for  the  arrears,  would  be  a  bond  for  valuable  considera- 
tion :  GUham  v.  Locke,  9  Ves.  614  ;  Stiles  v.  The  Momey  GenercA,  2  Atk.  154 : 
aild  promissory  notes  for  liquidated  damajc^es  in  compromise  of  an  action  for  se- 
duction, may  be  proved  under  a  commission  of  bankruptcv  issued  against  the  se- 
ducer, unless  the  transaction  was  fraudulently  contrived  for  the  purpose  of  defeat- 
ing the  just  claims  of  his  creditors :  Ex  parte  Mumford,  15  Ves.  291. 

( 1 )  Arrears,  accrued  under  a  voluntary  bond,  a  valuable  consideration,  sustain- 
ing a  conveyance  against  creditors,    wme,  GiUuun  v.  Loche,  vol.  ix.  602. 
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Vendor  and  Vendee  proceeding  in  treaty  beyond  the  time  for  completing  the 
contract,  the  vendor,  having  brought  an  Action,  and  withdrawn  his  Reco^,  not 
having  got  in  a  Judgment  amounting  to  half  the  purchase-money,'  refused  an 
Injunction. 

Time,  as  of  the  essence  of  the  contract,  waived  by  a  protracted  treaty  (a). 

Purchaser  not  to  be  compelled  to  take  an  indemnity  against  a  judgment  amounting 
to  half  of  the  purchase-money,  [p.  221.] 

Distinction  in  a  small  incumbrance  on  a  considerable  estate  (6),  [p.  221.] 

The  Bill  in  this  cause  prayed  the  specific  performance  of  a  con- 
tract for  the  sale  of  an  estate  to  the  Defendant.  A  deposit  was 
made  of  20/»  per  cent  upon  the  piice,  which  was  1800/. ;  and  the 
contract  was  to  be  completed  in  six  months  from  the  sale :  but  after 
the  expiration  of  that  time  the  treaty  continued  ;  and  considerable 
negotiation  took  place  upon  the  title :  the  estate  being  subject  to 
several  judgipents  ;  all  which  were  got  in,  except  one  for  909/. ;  the 
creditor  being  in  such  a  state  of  mind  as  to  be  incapable  of  giving  a 
discharge  ;  and  not  b^ing  the  subject  of  a  Commission  of  Lunacy. 
An  action,  brought  by  the  vendor,  for  breach  of  contract,  had  pro- 
ceeded to  trial,  when  the  Plaintiff  withdrew  his  record  ;  and  the 
purchaser,  having  brought  an  action  for  the  deposit,  obtained  a  ver- 
dict ;  after  which  a  Motion  was  made  for  an  Injunction. 

The  Lord  Chancellor  [Eldon]. — I  do  not  enter  into  the  ques- 
tion, whether  time  is  of  the  essence  of  the  contract  (1)  in 
this  case:  as,  *  long  after  the  period  for  completing  the     [*221] 
purchase  had  expired,  the  treaty  proceeded. 

With  regard  to  the  only  judgment  creditor  outstanding,  who  is  of 
such  weak  intellects  as  not  to  be  capable  of  giving  a  discharge,  there 
is  no  way  of  meeting  the  objection  except  by  a  Commission  of  Lu- 
nacy, if  his  state  is  such  as  to  warrant  that  measure,  or  an  hidem- 
nity.  The  latter  course  was  proposed  in  different  ways ;  either  by 
subjecting  another  estate  of  the  vendor's,  or  by  paying  the  sum  of 
900/.  into  Court,  to  remain  as  a  security,  in  case  the  purchaser 
should   be  called  upon   under  that  judgment.     One  question  is, 

(a)  See,  on  the  subject  of  the  materiality  of  time,  and  the  effect  of  delay  in  the 
completion  of  a  purchase,  cmU,  note  (a)  Sdon  v.  Slade,  7  V.  265 ;  note  (a)  Hertford 
f .  fioorf ,  5  V.  719 ;  note  (a)  Harrington  v.  fTAee/er,  4  V.  686. 

(6)  For  a  selection  of  leading  cases  in  which  Courts  of  Equity  have  compelled 
a  purchaser,  upon  their  own  opinion,  to  accept  a  title  depending  upon  questions  of 
fpreeX  nicety,  see  2  Sugden,  Vend.  &  P.  (6th  Am.  ed.)  12J,  TISO,]  d  sea.  But  that 
Courts  of  Equity  will  not  compel  a  purchaser  to  take  a  really  doubtful  title,  see  2 
Sugden,  Vend.  ^  P.  (6th  Am.  ed.)  110,  [166] ;  ante,  note  (a)  Cooper  v.  Dennei  I 
V.  565 ;  5.  C.  4  Bro.  C.  C.  (Am,  ed.  1844,)  80,  88,  note  (a) ;  note  (a)  Rose  v.  Cat- 
land,  5  V.  189,  and  cases  cited.  Still  that  mere  possibilities,  or  mere  suspicion 
ending  in  suspicion,  ought  not  to  be  regarded ;  see  2  Sugden,  Vend.  &  P.  (6tli 
Am.  ed.)  123,  [183] :  »Ten  Broedt  v.  Lmngaton,  1  Johns.  Ch.  .357. 

(1)  ^nte,  HaU  v.  Smith,  vol.  xiv.  426;  ff^ynne  v.  Morgan,  Seton  v.  Slade,  vii. 
202, 265,  and  the  references  in  the  note,  iv.  G91,  Harrington  v.  Whedtr, 
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whether  a  person,  having  a  contract  for  the  purchase  of  an  estate 
free  from  incumbrance,  can  be  compelled  to  take  instead  of  that  an 
estate  subject  to  one  incumbrance,  amounting  to  one  half  of  the 
purchase-money ;  whether  that  would  be  a  specific  performance  of 
the  contract.  Had  it  been  necessary  to  decide  that  question,  1 
should  be  strongly  disposed  to  say,  the  Defendant  could  not  be  com- 
pelled to  take  that  title.  Where  there  is  a  small  incumbrance  upon 
a  considerable  estate,  the  question  as  to  an  indemnity,  if  the  estate 
will  still  be  marketable,  is  widely  different  (1). 

It  is  not  however  necessary  to  go  farther  than  intimating  my  opin- 
ion upon  that;  as  upon  all  the  circumstances  of  this  case  my  con- 
clusion is,  that  the  Court  ought  to  leave  the  Plaintiff,  if  he  can  by  re- 
moving this  incumbrance  compel  a  specific  peformance  of  the  con- 
tract, to  find  his  way  to  that  relief  without  interfering  in  the  present 
state  of  the  proceedings.  The  circumstances  are,  that  after  much 
chaffering  about  the  title,  whether  it  was  good  or  bad,  whether  the 
purchaser  was  to  have  the  title-deeds,  or  only  attested 
[*  222]  *  copies,  on  the  ground,  that  the  deeds  were  to  go  with  a 
*  larger  portion  of  the  estate,  the  vendor  in  Michaelmas  Term 
last  brought  an  action  for  breach  of  contract ;  and,  having  pro^ 
cceded  to  trial,  withdrew  his  record,  not  from  any  reluctance  to  have 
the  matter  decided  by  a  Court  of  Law :  but  finding,  that  in  that 
stage  of  the  proceedings,  he  could  not  Support  bis  action.  In  the 
mean  time  the  purchaser  brought  an  action  against  the  person  hold- 
ing the  deposit ;  and  was  permitted  to  proceed  Until  he  obtained  a 
verdict  for  it. 

Under  these  circumstances,  I  think  the  Court  ought  to  adopt  their 
own  principle ;  and  leave  them  in  the  situation  in  which  they  haVe 
placed  themselves.  

1.  That  time  may  be  made  of  the  essence  of  a  contract,  see,  ante,  note  2  to 
Eaton  V.  Lyon,  3  V.  690 ;  but,  though  a  vendor  is  not  to  lie  by  for  any  length  qf 
time  he  thinks  fit,  and  then  come  for  a  specific  performance  of  a  contract  for  sale, 
which  ocrght  to  have  been  completed  at  a  previous  fixed  period  (The  Marquis  of 
Hertford  v.  Boore,  5  Vefi.  720),  yet,  where  neither  party  has  taken  any  timely  step 
to  quicken  the  other,  this  may  amount,  on  both  sides,  to  an  acquiescence  in,  and 
waiver  of,  the  delay :  Jones  v.  Price,  3  AVistr.  925 ;  Pindce  v.  Curleis,  4  Brown, 
332 ;  Lety  v.  Lindo,  3  Meriv.  84.  A  fortiori,  where  a  vendor  has  himself  pre- 
vented the  completion  of  the  contract  at  the  day  fixed,  he  will  not  be  allowed,  in 
a  court  of  equity,  to  set  up  a  legal  defence  growing  out  of  his  own  misconduct : 
Morse  v.  Merest,  6  Mad.  27. 

2.  As  to  the  title  which  a  vendee  has  a  right  to  expect  before  he  can  be  obliged 
to  complete  a  purchase  contract,  see,  ante,  the  notes  to  Cooper  v.  Denne,  1.  V.  565 : 
and,  with  respect  to  the  questions  of  compensation  or  indemnity,  see,  particularly, 
notes  5  and  6  to  the  case  just  referred  to. 

3.  When  no  express  stipulation  to  the  contrary  has  been  made,  every  {Purchaser 
of  small  lots  of  an  estate  is  entitled  to  have,  at  the  expense  of  the  vendor,  attest- 
ed copies  of  the  title-dee<]s  which  are  to  accompany  the  principal  purchase :  see 
the  note  to  Dare  v.  Tucker,  6  V.  460. 

4.  Where  the  vendor  has  the  sole  nomination  of  the  agent  who  is  to  receive  a 
deposit  upon  a  purchase  contract  (which  is  the  ease  when  a  sale  is  made  by 
auction),  he  must,  of  course,  run  the  risk  of  his  own  agent's  responsibility :  tSn- 

(1)  Calcrafl  v.  Roebuck,  ante,  vol.  i.  221 ;  see  the  note,  226. 
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f  y.  Mumndge^  1  Mad.  596 :  and  thejeendor  cannot  take  the  deposit  into  hia 
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own  nands ;  for,  should  the  puicbaae  go  off,  the  vendee  may  recover  the  depoaiti 
with  interMt,  from  the  auctioneer:  Maberly  v.  Robins,  5  Taunt  6S26;  Simih  v. 
Uoyd,  1  Mad.  620 ;  Lemf  v.  Lindo^  3  Meriv.  84 :  or,  by  application  to  a  court  of 
equity,  whilst  the  question  of  specific  performance  is  in  dispute,  an  order  may  be 
obtained  by  the  vendee  for  payment  of  the  deposit  into  court,  allowing  the  auc- 
tioneer to  deduct  his  charges  and  expenses :  Annealeif  v.  Mugetridgty  vbi  tupra. 
An  auctioneer,  however,  who,  when  an  action  at  law  is  brought  against  him,  to 
take  the  whole  deposit  out  of  his  hands,  insists  on  retaining  his  commission,  or  the 
auction  duty  paid  by  him,  is,  to  that  extent,  not  ah  indifferent  stakeholder,  but  has 
a  personal  question  to  maintain  with  the  purchaser ;  if  he  file  a  bill  praying  an 
injunction,  he  must  obtain  it,  not  on  the  pnnciple  of  interpleader,  but  in  the  usual 
course,  when  the  defendant  comes  for  an  order  for  time,  or  upon  the  merits  dis- 
closed by  the  answer :  MiUhtU  v.  Haxfht^  2  Sim.  &l  Stu.  64.  When  a  person  in 
whose  hands  a  deposit  is  lodged,  is  equaUy  a  stake-holder  for  both  parties, 
either  has  a  right  to  propose  that  a  stake-holder  shall  be  cbanffed ;  and  the  party 


refusing  his  assent  to  such  proposal  takes  upon  himself  all  risx  as  to  the  securi^ 
of  the  deposit;  his  responsibility  would,  of  course,  not  be  less,  if  the  proposal 
were  for  payment  of  the  deposit  into  court:  FetdonY,  Brawntj  14  Ves.  150. 
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BAifKSRS,  appointed  under  a  Commission  of  Bankruptcy,  becoming  bankrupt,  their 
estate  cannot  have  any  dividend  on  a  debt  previously  due  to  them,  until  the 
whole,  received  by  them  as  bankers  to  that  estate,  has  been  accounted  for. 

In  February,  1804,  when  a  Commission  of  Bankruptcy  issued 
against  Rutt,  he  was  indebted  to  his  bankers,  Castell  and  Powell^ 
.  6000/. ;  who  were  by  the  appointment  of  the  creditors  employed 
by  the  assignees  under  the  Commission  as  hankers  to  the  estate  un- 
til September  in  the  same  year,  when  they  became  bankrupts,  hav- 
ing at  that  time,  in  their  hands,  2700/.  of  Rutt's  estate,  deposited 
with  them  by  the  assignees ;  who  proved  that  sum  as  a  debt  under 
their  Commission  ;  and  received  1589/.,  the  amount  of  dividends  de- 
clared. The  assignees  under  the  Commission  .against  Castell  and 
Powell,  having  proved  their  debt  of  6000/.  under  the  Commission 
against  Rutt,  presented  a  Petition,  praying,  that  his  assignees  may  be 
ordered  to  pay  to  them  1081/.,  the  amount  of  dividends^  declared 
under  the  Commission  against  Rutt. 

*  Sir  Samuel  RomiUy,  and  Mr.  CooZre,  for  the  Assign-  [*  223] 
ees  under  the  Commission  against  Rutt,  resisting  the  Pe- 
tition, said,  Lord  Rosslyn  had  decided,  and  that  decision  was  fol- 
lowed by  the  present  Lord  Chancellor,  that,  if  an  assignee,  having  in 
that  character  money  in  his  hands,  becomes  bankrupt,  his  dividends 
may  be  set  off  against  his  debt  to  the  estate,  of  which  he  was  as- 
signee ;  and  whether  be  stood  in  the  character  of  assignee  or  of  an 
officer  of  the  Court,  receiving  the  money,  makes  no  difference ;  that 
it  is  clear  also  on  principle ;  the  one  debt  being  due  from  these  as- 
signees, the  oth^r  to  them. 
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Mr.  Richards,  in  support  of  the  Petition,  observedi  that  these  debts 
were  not  due  personally  to  and  from  the  assignees. 

The  Lord  Chancellor  [Eldon]. — ^The  case  is  this,  Rutt,  the 
bankrupt,  was  indebted  to  Castell  and  Powell  6000/.  They  stood' 
in  the  place  of  his  assignees.  Had  they  continued  solvent,  they 
could  not  have  drawn  a  dividend,  until  they  had  accounted  for  the 
whole  money  received  by  them ;  and  surely  their  assignees  cannot 
be  in  a  better  situation. 

The  Petition  was  dismissed  (1). 

Should  the  bankers  appointed  under  a  commission  of  bankruptcy  themselves 
.become  bankrupt,  until  the  deposits  they  received  under  thd  first  commission  have 
been  accounted  for,  their  estate  will  not  be  entitled  to  a  dividend  on  a  debt  proved 
under  that  commission,  either  by  them  whilst  solvent,  or  by  their  assignees ;  but, 
of  course,  their  prooortion  of  dividends  alreadv  due  may  be  deducted,  if  they  are 
prepared  to  repay  tne  remainder  of  the  sums  deposited ;  and  they  will  then  be  en- 
titled to  future  dividends  upon  the  debt  actually  due:  Ex  parte  Graham,  3  Yes. 
and  Beat  131 ;  Ex  parte  Rough,  cited  2  Mad.  474.  It  would  be  too  narrow  a 
construction  of  the  cases  just  cited  to  hold  that  they  apply  only  to  deposits  with 
bankers ;  the  general  principle  is  clear,  that  a  man  cannot  come  as  a  creditor  upon 
an  estate  to  which  he  is  debtor:  Ex  parte  Btgnold,  2  Mad.  475.  And  it  is  equally 
clear,  that  assignees  under  a  commission  are  subject  to  all  the  same  equities 
which  could  have  been  enforced  against  the  bankrupt,  had  he  continued  solvent:  ^ 
see,  ante,  note  3  to  MUford  v.  Miffbrd,  9  V.  87.  Questions  of  the  nature  of  that 
in  the  principal  case  do  not  come  stcictly  within  the  doctrine  of  legal  set-off;  but, 
in  bankruptcy,  where  the  jurisdiction  is  equitable  as  well  as  legal,  arrangements  in 
the  nature  of  set-off  may  be  carried  farther  thaxl  they  could  at  law :  Ex  parte  ' 
.  Stephens,  11  Yes.  06 ;  Ex  parte  Hanson,  12  Yes.  348;  Vtdliamxf  v.  JVoble,  3  Me- 
riv.  618 ;  Ex  parte  Blagden,  19  Yes.  4fi7. 


[•  224]  JEPSON,  Ec  parte  (2). 

[1812,  August.] 

Separate  creditors  not  entitled  to  vote  in  the  choice  of  assignees  under  a  joint 
Commission  of  Bankruptcy. 

The  Petition  stated,  that  Knott,  Smith,  and  Williams,  dissolved 
their  partnership  in  1810;  since  which  .time  Knott  and  Smith  had 
carried  on  business  in  partnership  together,  until  a  joint  Commission 
of  Bankruptcy  issued  in  1812  against  all  the  three.  Their  joint 
creditors  were  five  in  number ;  whose  debts  amounted  to  2300/. 
The  joint  creditors  of  Knott  and  Smith  were  more  than  forty :  their 
debts  exceeded  8000/. ;  and  their  joint  estate  6000/.  The  Petition 
prayed,  amongst  other  things,  that  the  creditors  of  the  two  might  be 
at  liberty  to  vote  in  the  choice  of  assignees  under  the  Commission 


(1) 
(2) 


ExparU  Oraham,  3  Yes.  &  Bea.  130 ;  2  Rose's  Bank.  Cas.  74. 
Ex  Relatione. 
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against  the  three  ;  to  which  the  petitioning  creditor  under  the  Com- 
miBsion  consented. 

Mr.  Wakefield,  in  support  of  the  Petition,  attempted  to  distin- . 
guisb  this  case  from  the  decisions  in  Ex  parte  Taitt  {l),  and  the 
cases  there  referred  to,  against  joint  creditors,  chimmg  to  vote 
in  the  choice  of  assignees  under  a  separate  Commission  against  one 
of  the  partners ;  the  joint  creditors  having  no  interest  in  the  separ- 
ate estate  of  any  of  the  partners,  until  all  his  separate  creditors  have 
been  fully  paid.     But  in  this  case  the  estate  of  the  two,  in 
which  their  creditors  are  in  the  first  *  instancy  exclusively     [*  225] 
interested,  will  be  submitted  to  the  management  of  the 
creditors  of  the  three,  unless  those  of  the  two  are  admitted  to  vote 
in  the  choice  of  the  assignees  under  the  Commission  against  the 
three. 

The  Lord  Chancellor  [Eldon]  overruled  this  distinction,  and 
refused  to  make  the  Order  (2). 

1.  S£E,  omUy  note  5  to  Ex  parte  Parr,  IS  V.  05,  as  to  the  right,  distinctly  recog- 
nised by  positive  enactment,  of  joint  creditors  to  prove  under  a  separate  com- 
mission 'against  one  or  more  of  thdr  debtors,  for  the  purpose  of  voting  in  the 
choice  of  assignees ;  and  as  to  the  inference  that  separate  creditors  are  likewise 
entitled  to  vote  in  the  choice  of  assignees  under  a  joint  commission. 

2.  Formerly,  if  a  separate  estate  had  been  administered,  by  arrangement  of  the 
court,  under  a  joint  commission :  or  a  joint  estate  under  a  separate  commission; 
although  one  of  the  estates  paid  such  a  dividend  as  gave  the  former  owner  or 
owiiers  thereof,  prima  facte,  a  claim  to  an  allowance;  still,  unless  the  other  estate 
did  the  same,  no  allowance  was  payable.  This  hardship  is  now  in  some  measure 
remedied,  as  far  as  it  affected  arrangements  under  joint  commissions,  by  the  129th 
section  of  the  statute  of  6  Geo.  IV.,  c.  16,  which  enacts  that,  in  all  joint  commis- 
sions under  which  any  partner  shaU  have  obtained  his  certificate,  if  a  sufficient 
dividend  shall  have  been  paid  upon  the  joint  and  upon  the  separate  estate  of  such 
partner,  he  shall  be  entitled  to  his  allowance,  although  his  other  partner  or  partners 
may  not  be  entitled  to  any  allowance.  Whether  the  benefit  of  this  enactment 
ought  to  be  extended,  bv  equitable  construction,  to  cases  in  which  joint  property 
has  been  administered,  bv  arrangement,  under  a  separate  commission,  may  deserve 
consideration.  It  should  seem  to  apply,  literally,  to  cases  in  which  a  joint  com- 
mission issued  against  more  Uian  one  partner,  thnngh  such  conunission  may  not 
include  the  whole  of  the  firm. 

(1)  Ante,  voL  xvi.  193;  see  the  notes,  194:  and  iii.  243,  ErparU  EUon. 

(2)  Ez  parte  Parr,  ante,  vol.  xviii.  65 ;  1  Rose's  Bank.  Cas.  /6. 

The  present  course  of  administering  the  separate  estates  under  a  joint  Commis- 
sion, and  the  joint  estate  under  a  separate  Commission,  avoiding  the  inconvenience 
and  inconsistency  of  concurrent  Commissions,  may  certainly  prove  prejudicial  to 
the  separate  creditors ;  who,  with  perhaps  the  prior  legal  right  to  a  Commission, 
are  deprived  of  all  control  over  the  choice  of  assignees ;  and  to  the  bankrupt,  who 
loses  his  allowance  on  a  distribution,  actually  made  under  the  Commission,  though 
so|mosed  to  be  by  an  Order  of  the  Court  of  Chancery.  Ex  parte  Farlow,  2  Ves. 
&  Bea.  209 ;  1  Rose's  Bank.  Cas.  421,  is  a  strong  instance ;  especiaUy  when  con- 
sidered with  reference  to  Ex  parte  Holmes,  3  Ves.  &  Bea.  137 ;  2  Rose,  95. 
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PAXTON  V.  DOUGLAS. 

[1812,  July  27 ;  Auoubt  12.] 

Pbotbctioet  generally,  in  every  stage  of  the  ]xi)ceedin|^  against  aiwwerinjf  any 
question,  having  a  direct  tendency  to  criminate  the  party,  or  subject  him  to 
penalty,  &c.,  or  forming  one  step  towards  it  (a). 

Under  the  usual  Decree,  upon  a  Bill  by  creditors,  interrogatories 
were  exhibited  before  the  Master  for  the  examination  of  a 
[*  226]  creditor  by  bond,  founded  *  upon  a  state  of  facts,  brought 
in  by  the  Plaintiffs,  who  were  creditors  by  simple  contract, 
alleging,  that  the  bond  was  given  upon  an  illegal  consideration;  viz. 
the  sale  of  the  command  of  an  East  India  ship,  contrary  to  the  by- 
laws of  the  East  India  Company.  The  obligee  declining  to  answer, 
not  only  directly  to  the  fact,  but  other  questions,  for  instance,  what 
was  the  consideration,  and  why  the  debt  had  not  beeii  proved  under 
a  Commission  of  bankruptcy,  as  having  a  tendency  to  accuse  him  of 
violating  the  law,  the  Master  reported  his  examination  to  be  insuf- 
ficient ;  to  which  Report  exceptions  were  taken. 

Sir  Samuel  Romilly  and  Mr.  fVinthrop,  in  support  of  the  Excep- 
tions, contended,  that  a  Bill,  containing  these  interrogatories,  would 
have  been  open  to  a  Demurrer,  not  only  as  they  go  expressly  to  the 
point  of  the  sale  of  the  command,  but  as  each,  though  of  itself  indif- 
ferent, may  form  a  link  in  the  chain,  connecting  the  security  with 
that  illegal  object ;  for  instance,  what  was  the  consideration  ?  why  the 
debt  was  not  proved  under  a  Commission  of  bankruptcy?  and,  if  the 
Defendant  could  not  be  comipelled  to  answer  these  interrogatories 
in  a  bill,  no  distinction  can  arise  from  the  circumstance,  that  they 
are  founded  upon  a  state  of  facts  before  the  Master^ 

Mr.  Richards  and  Mr.  RoupeB,  for  the  Report,  urged,  that  though 
the  state  of  facts  alleged,  that  this  bond,  as  violating  the  by-laws  of 
the  Company,  was  illegal,  the  real  question  is,  whether  there  was  any 
consideration  ;  the  absence  of  which  would  postpone  it  to  debts  by 
simple  contract :  that  it  does  not  appear,  whether  the  party  is  still 
amenable  upon  this  transaction;  which  passed  in  the, 
[''^  227]  year  1800;  and  he  is  bound  to  *  establish,  that  he  is 
within  reach  of  the  forfeiture  ;  which  cannot  be  the  effect 
of  his  answering,  that  he  paid  no  consideration. 

Sir  Samuel  RomiUy,  in  reply. — Had  the  Plaintiffs  represented  this 
bond  as  purely  voluntary,  the  obligee  would  have  been  in  a  situation 
of  great  embarrassment :  but  havmg  alleged,  that  it  was  given  for  an 
illegal  consideration,  calling  for  an  answer  to  that  fact,  they  cannot 
now  represent  it  as  merely  voluntary.  This  protection  is  afforded 
against  that,  not  which  must,  but  which  may,  subject  the  party  to 
penalties.  Those  questions,  against  which,  if  not  connected  with 
this  state  of  facts,  no  protection  could  be  required,  as  why  the  debt 

(a)  See  ati/e,  note  (a)  Ckaidge  v.  Hoart^  14  V.  59. 
VOL.  XIX.  10* 
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was  not  proved  under  the  Commission,  are,  so  connected,  equally 
open  to  the  objection ;  as  they  could  not  be  answered  without  dis* 
closing  the  violation  of  the  by-law. 

The  Lord  Chancellor  [Eldon]. — In  no  stage  of  the  proceedings 
in  this  Court  can  a  party  be  compelled  to  answer  any  question,  ac- 
cusing himself,  or  any  one  in  a  series  of  questions,  that  has  a  ten- 
dency to  that  effect ;  the  rule  in  these  cases  being,  that  he  is  at  lib- 
erty to  protect  himself  against  answering,  not  only  the  direct  ques- 
tion, whether  be  did  what  was  illegal,  but  also  every  question,  fairly 
appearing  to  be  put  with  the  view  of  drawing  from  him  an  answer, 
containing  nothing  to  affect  him,  except  as  it  is  one  link  in  a  chain 
of  proof  that  is  to  affect  him :  if,  for  instance,  the  question  is,  why 
the  debt  was  not  proved  under  the  Commission,  the  object  being 
thereby  to  lay  the  foundation  of  an  inference,  that  the  party  acted  il- 
legally in  taking  the  bond,  he  has  an  equal  right  to  pro- 
tection *  against  that  question.  With  regard  to  the  alle-  [^  228] 
gation,  that,  the  illegality  being  within  the  knowledge  of 
the  party,  he  ought  to  set  out  the  by-law,  and  the  time  within  which 
the  penalty  is  to  be  recovered,  &c.,  if  the  Plaintiffs  had  charged  this 
to  be  only  a  voluntary  bond,  and  not  as  an  offence,  he  might  have 
been  strongly  pressed  upon  that :  but,  stating  these  agreements  of 
the  Company  with  their  servants,  not  depending  upon  the  general 
law  of  the  land,  as  the  ground,  on  which  they  allege  the  transaction 
to  be  illegal,  they  take  upon  themselves  to  show  all  those  facts. 

Aug.  ^2ih.  Tlie  I^ord  Chancellor. — I  have  looked  into  all  the 
rases ;  and  I  find  the  distinctions  between  questions,  supposed  to 
have  a  tendency  to  criminate,  and  questions,  to  which  it  is  supposed 
answers  may  be  given,  as  having  no  connexion  with  the  other  ques- 
tions, so  very  nice,  that  I  can  only  say,  the  strong  inclination  of  my 
mind  is  to  protect  the  party  against  answering  any  question,  not  only 
that  has  a  direct  tendency  to  criminate  him,  but  that  forms  one  step 
towards  it ;  and  that,  as  these  interrogatories  are  framed,  this  party 
cannot  be  compelled  to  answer. 

1.  That  a  defendaDt  can  never  be  compelled  to  answer  a  question  which  may 
even  tmd  to  convict  himself  of  a  criminal  offence,  see,  ante,  note  1  to  CaHwrighl 
Y.  Green,  8  V.  405 ;  and  that  a  demurrer  is  not  to  be  considered  (farther  than  for 
the  sole  purpose  of  arguing  such  demurrer)  as  a  confession  of  the  truth  of  those 
allegations  which  the  law  protects  a  party  fnnn  answering,  see  note  3  to  Ford  v. 
Purintt,  I  V.  72. 

2.  With  respect  to  the  illegality  of  contracts  for  sale  of  commands  or  offices, 
on  board  of  ships  in  the  service  of  the  East  India  Company,  see  the  note  to  The 
East  India  Company  v.  DonaH  9  V.  275. 
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TWOGOOD,  Ex  parte. 
[181*>,  August  12, 18.] 

DisTxrrcTioN  betw'een  discount  and  deposit  of  bills ;  depending  on,  not  the  mere 
fact  of  indorsement,  but  the  intention  to  make  an  absolute  transfer,  giving  full 
power  to  go  against  all  parties  on  the  bills,  or  merely  to  enable  the  person, 
with  whom  they  are  deposited,  to  receive  the  amount  from,  the  other  parties. 

Indorsement  prima  facie  evidence  of  the  former ;  unless  thp  object  of  mere  deposit 
is  clearly  shown  (a).  '    .  *  •       ' 

Bankrupt's  property  pledged  must  be  sold;  and  the  excess  proved  as  a  debt, 
[p.  231.1 

Inference  from  a  mortgage,  and  the  want  of  indorsement  upon  some  bills  in  a 
remittance,  that  the  object  as  to  the  whole  was  deposit  not  discount,  [p.  231.] 

Bill  remitted,  indorsed,  merely  to  enable  Uie  person  receiving  it  to  raise  money  to 
meet  future  advances,  is,  while  retained,  a  mere  deposit,  applicable  to  the  de- 
mands of  the  remitter,  subject  to  the  rig:ht,  under  the  indorsement,  of  constitu- 
ting a  third  person  creditor  by  negotiating  it  \  who  in  case  of  bankruptcy  will 
prove,  [p.  232:1  . 

This  Petition,  by  the  assignees  under  a  Commission  of  Bank- 
ruptcy, stated  an  agreement  between  Crossley,  the  bankrupt,  pre- 
vious to  his  bankruptcy,  and  Richard  and  Edward  Lee,  that  Crossley 
should  deposit  with  the  Lees  bills  at  long  dates ;  whi^h  bills  they 
were  to  receive,  when  due,  or  otherwise%dispose  of  in  the  course  of 
their  business,  as  they  should  think  fit ;  and  in  consideration  thereof 
they  were  to  accept  and  pay  Crossley 's  bills  at  three  montRs,  charging 
him  with  interest  on  their  advances,  and  receiving  commission  :  and 
the  surplus,  if  any,  to  remain  to  Crossley's  account. 

At  the  time  of  Crossley's  bankruptcy,  in  1807,  his  debt  to  the  Lees 
was  8007Z. ;  and  they  held  bills,  indorsed  and  remitted  by  him,  for 
1999L  They  proved  the  whole  of  their  debts  under  the  Commis- 
sion, exhibiting  the  bills  as  securities.  After  that  proof,  but  before 
any  dividend,  they  received  the  amount  of  two  of  the  bills,  amount- 
ing to  1424^. ;  which  sum  /hey  deducted,  when  the  first  dividend 
was  declared.  They  afterwards  received  three  other  dividends  ;  and 
since  the  first  dividend  they    had   received  the  amount  of  three 

(a)  A  blank  indorsement  constitutes  by  itself  a  complete  and  perfect  transfer  of 
the  interest  in  the  bill,  and  without  the  addition  of  any  other  words,  will  vest  the 
ri^ht  of  action  and  all  other  rights  in  the  transferee  and  subsequent  holders,  though 
irthe  transferee  were  a  mere  agent,  his  principal  may  Interfere.  Chitty,  Bills,  229, 
230 ;  Barker  v.  Prentiss,  6  Mnss.  430.  One  consequence  of  this  doctrine  is,  that, 
if  the  Bill  is  transmitted  to  an  agent,  for  the  purpose  of  collection  or  negotiation, 
he  may  either  fill  up  the  blank,  and  make  it  payable  to  himself,  or  he  may  fill  it  up 
as  agent  of  his  principal,  in  the  name  of  a  third  person.  In  the  former  case,  be 
may  sue,  as  owner,  upon  the  Bill,  or  'transfer  it  to  a  third  person.  In  the  latter, 
the  indorsee  will  take  it  without  any  responsibility  whatever  of  the  agent  Story, 
BiHs,  §207;  3  Kent,  Com.  89,  iK);  Griffom  y.  Jacobs,  2  Miller,  192;  IVylte  v. 
Lewis,  7  Conn.  301 ;  Wilkinson  v.  Wicklin,  2  Dall.  296 ;  Bank  of  UHca  v.  Smithy 
18  Johns.  230;  Cope  v.  Daniel,  9  Dana,  415 ;  McDonald  v.  BaiUy,  14  Maine,  101 ; 
Dturan  V.  Uniied  States,  3  Wheat  173,  J  8a 

If  the  note  appears  to  have  come  into' the  possession  of  the  bolder  under  suspi- 
cious circumstances,  if  there  is  any  question  as  to  mala  fde  possession  this  is  a  mat- 
ter of  fact  to  be  raised  by  the  defendant  and  submitted  to  a  jury.  Ogilby  v.  WaUace. 
2  Hall,  553. 
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other  bills,  1792/.,  and  by  dividends  from  the  estate  of  other  par- 
ties to  the  bills,  2240/.  A  fifth  dividend  had  been  declared ;  but 
was  not  paid  to  them.  Richard  Lee  died ;  and  Edward  Lee  became 
a  bankrupt. 

The  Petition  prayed,  that  the  proof  under  the  Commission  against 
Crossley  may  be  corrected  by  reducing  it  to  the  sum,  which 
should  ap|3ear  remaining  due  after  *  deducting  what  had  [*  230] 
been  actually  received  in  respect  of  the  bills  deposited,  in 
the  whole  5457/.  2^.  lOd. ;  an  account  of  the  dividends  overpaid  by 
mistake,  with  liberty  to  retain  the  amount,  and,  if  not  sufficient  to 
reimburse  the  estate  of  Crossley,  to  prove  the  deficieucy  under  the 
Commission  against  Lee. 

Sir  Samuel  Romitty,  and  Mr.  Cooke y  in  support  of  the  Petition. — 
It  is  settled,  that  bills,  thus  remitted,  are  to  be  considered  as  mere 
deposits,  in  the  nature  of  a  pledge ;  which  therefore  ought  to  have 
been  sold,  and  the.  proof  made  only  for  the  residue  beyond  their 
produce.  Ex  parte  Baldwin  (I)  was  under  precisely  similar  circum- 
stances :  Bankers,  having  proved  the  whole  of  their  debt,  exhibiting, 
bills,  deposited  with  them  as  securities,  afterwards  received  the 
amount  of  several  of  the  bills :  the  proof  was  expunged :  the  bills, 
remaining  unpaid,  were  ordered  to  be  sold ;  and  a  new  proof  to  be 
made,  deducting  all,  that  was  received  on  account  of  the  bills ;  con^ 
sidering  them  as  mere  pledges.  Your  Lordship  has  in  several  in- 
stances acted  upon  that  principle.  The  whole  question  is,  whether 
discount  or  security  was  the  object.  The  former  is  not  pretended 
as  to  those  bills,  which  were  paid  in  full ;  the  necessity  of  deducting 
them  is  not  disputed  :  but  upon  those,  which  are  not  paid  in  full,  it 
is  contended,  that  dividends  are  to  be  jeceived,  until  twenty  shillings 
in  the  pound  shall  be  paid.  The  agreement  in  this  instance  is  to 
remit  these  bills  as  a  security  ;  expressing  them  to  be  a  deposit ;  as 
in  Ex  parte  Bloxham ;  where  bills,  remitted  tc^ether  by 
the  *  Chepstow  Bank  to  Bankers  in  London,  some  in-  [*  231] 
dorsed,  others  not,  were  held  to  be  remitted  as  security, 
not  by  way  of  discount,  without  any  distinction,  whether  indorsed 
or  not.  An  agreement  to  deposite  bills  cannot  give  a  right  to  dis- 
'  count. 

Sir  Arthur  Piggott,  for  the  assignees  under  the  Commission 
against  Lee,  contended,  that  there  was  a  clear  distinction  between 
the  bills,  which  had  been  paid  in  full,  and  the  others. 

The  Lord  Chancellor  [Eldon]. — The  distinction  is,  that,  if  the 
Subject  of  deposit  is  the,  bankrupt's  property,  it  must  be  sold  ;  and 
the  excess  proved  as  a  debt.  Where  bills  remitted  are  indorsed, 
the  holder  prima  facie  may  go  against  every  one,  whose  name  is  on 
them ;  and,  all  thede  bills  being  indorsed,  it  is  upon  the  other  side 
to  prove,  that  the  meaning  was  not  to  give  a  demand  upon  the  bills 
against  the  drawer  and  indorsers.     This  debt  however  is  inaccurate- 

(1)  1797.  Cited  from  a  Manuscript  Note  of  Mr.  Cooke,  compared  with  the 
Order. 
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ly  proved.  The  proof  should  have  been  upon  the  bills :  and  I  think 
Lee's  estate  entitled  to  that  proof.  The  real  question  is,  whether 
these  bills  were  endorsed  to  the  Lees,  as  their  own,  to  work  out 
payment  of  their  debt ;  or  merely  that  they  might  collect  the  mon- 
ey ;  and  not  to  enable  them  to  go  against  the  indorsers :  a  proposi- 
tion, which  the  other  party  must  make  out.  In  the  case  cited  there 
was  a  mortgage,  and  bills,  indorsed  and  not  indorsed :  the  question 
was,  upon  the  whole,  whether,  as  the  mortgage  was  a  security,  the 
bills  also,  indorsed  or  not  indorsed,  were  intended  to  be  so  ;  and  the 
Lord  Chancellor  inferred  from  the  mortgage,  and  the  cir- 
[*  232]  cumstance,  that  *  some  of  the  biUs  were  not  indorsed,  that 
those,  which  were  indorsed,  were  sent  merely  as  thje  others. 
The  circumstance  of  indorsement  does  not  make  a  difference,  if  the 
real  meaning  was  deposit ;  as  the  indorsement  may  be  merely  with 
reference  to  facilities  in  the  remedies  to  be  taken  against  the  other 
parties :  but  that  reason,  where  it  exists,  must  be  clearly  made  out. 
It  depends  entirely  upon  this :  that  indorsement,  though  prima  facie 
evidence  against  this  Petition,  is  a  fact  not  considered  inconsistent 
with  the  remedies  to  be  given  upon  a  mere  deposit :  but  it  must  be 
clearly  established,  that  notwithstanding  indorsement  the  object  was 
a  mere  deposit.  Where  the  indorsement  is  made  merely  to  enable 
the  person,  to  whom  the  bill  is  remitted,  to  raise  money,  to  meet  his 
future  advances,  if  he  does  not  use,  but  keeps,  the  bill,  it  is,  though 
indorsed,  a  mere  deposit ;  and  he  must  apply  it  to  the  demands  of 
the  remitter :  but,  if  he  passes  it  away,  by  parting  with  it  he  con- 
stitutes a  third  person  a  creditor.  The  rule  has  been  frequently  laid 
down,  that,  where  a  bill  is  remitted  indorsed  for  the  purpose  of  rais- 
ing money,  and  the  person,  to  whom  it  is  remitted,  has  not  parted 
with  it  at  the  time  of  the  banliruptcy  of  the  remittee,  it  is  still  the 
pro|3erty  of  the  bankrupt :  but,  the  person,  in  whose  hands  it  was, 
might  have  raised  money  upon  it;  and,  if  he  parted  with  it  for  that 
purpose,  that  person  would  prove  it  (1). 

The  question  depending  upon  the  meaning  of  the  indorsement,  I 
will  refer  it  to  the  Commissioners  to  report  the  circumstances,  and 
whether  the  indorsement  of  these  bills  was  intended  to 
[*  233J  give  the  power  of  going  against  all  *  the  parties,  general- 
ly, or  merely  to  enable  the  indorsees  to  recover  from  the 
other  persons.  In  the  latter  case  it  is  deposit,  notwithstanding  the 
indorsement. 

Aug.  Idth.  The  Lord  Chancellor  [Eldon],  having  afterwards 
given  liberty  to  produce  affidavits  instead  of  that  inquiry,  and  affi- 
davits being  accordingly  produced  by  the  assignees  of  Lee,  declared, 
that  under  all  the  circumstances  these  Bills  were  not  to  be  consider- 
ed as  a  deposit ;  but  the  indorsees  bad  a  right  to  go  against  all  the 
parties,  whose  names  were  upon  them  ;   and,  though  the  proof  was 

(1)  See  Ex  parte  Pease  and  others,  the  case  of  the  Country  Banks  in  the  bank- 
ruptcy of  Boldero  and  Co.,  ante^  25 ;  1  Rose's  Bank.  Cases,  &2, 243, 254,  and  the 
note,  ante,  61. 
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mistaken  in  the  mode,  it  might  have  been  made  upon  the  Bills  in 
the  ordinary  manner. 

The  Petition  was  therefore  dismissed. 

See  the  notes  to  Ex  parte  Smftn^  5  V.  169. 


CAWKWELL,  Ex  parte  (1). 
[1812,  August  12.] 

Order  for  production  before  Commissioners  of  Bankruptcy  of  a  deed  of  trust,  al- 
leged to  be  an  Act  of  Bankruptcy:  but,  if  the  petitioning  creditor  knew  of,  and 
acquiesced  under,  it,  though  he  did  not  execute,  it  will  not  support  the  Com- 
mission. 

Act  of  Bankruptcy  on  parol  evidence  of  a  deed,  which  cannot  he  produced. 

Jurisdiction  in  bankruptcy  beyond  the  Statutes. 

This  Petition,  presented  by  the  petitioning  creditor  under  a 
Commision  of  Bankruptcy,  prayed  an  Order  for  the  production  be- 
fore the  Commissioners  of  a  deed  of  trust,  alleged  to  be  an  act  of 
bankruptcy. 

*  Sir  Samuel  Romilly,  in  support  of  the  Petition  ;  which     [♦  234] 
was  opposed  by  Mr.  Leach  on  two  grounds.    First,  that  the 
Lord  Chancellor  has  no  more  authority  than  the  Commissioners  to 
compel  the  production  :  Secondly,  that  the  petitioning  creditor  had 
acquiesced  under  the  deed. 

The  Lord  Chancellor  [Eldon]. — Commissioners  have  more  dif- 
ficulty upon  this  Act  of  Bankruptcy  by  a  deed,  which  cannot  be 
produced,  than  is  necessary.  If  it  is  once  proved,  that  such  a  deed 
has  been  executed,  thought  it  cannot  be  produced,  they  may  pro- 
ceed by  parol  evidence,  as  upon  any  other  fact. 

As  to  the  jurisdiction  to  order  the  production,  it  is  in  many  in- 
stances very  difficult  to  state  precisely  the  principle,  on  which  the 
jurisdiction  stands :  but,  though  doubts  have  been  frequently  ex- 
pressed upon  it,  a  bankrupt  is  often  ordered  to  do  that,  for  which 
there  is  no  express  authority  in  the  Acts  of  Parliament ;  and  I  can- 
not give  up  a  jurisdiction,  that  has  been  exercised  ;  as  it  is  beyond 
question,  that  persons,  withholding  such  deeds,  have  been  ordered 
to  produce  them  before  the  Commissioners.  It  is  well  that  we  have 
Lord  Hardwicke's  authority  for  it ;  who  took  a  very  large  principle 
as  to  the  jurisdiction  in  bankruptcy ;  thinking  that,  the  Legislature 
having  committed  to  the  Lord  Chancellor  the  jurisdiction  in  bank- 
ruptcy, he  had  all  the  authority  that  he  had  when  sitting  in  the 
Court  of  Chancery. 

Supposing  it  proved  before  the  Commissioners,  that  sucli  a  deed 
has  been  executed,  it  may  still  turn  out,  that  this  Petitioner  cannot 

(1 )  1  Rosens  Bank.  Cases,  313. 
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sustain  the  Commission.  It  is  not  necessary,  to  support  the  second 
objection,  that  be  should  have  executed  the  deed.     If  be 

[*  235]  knew  of  its  existence,  *  he  may  have  so  far  acquiesced  un- 
der it  as  to  prevent  bis  sustaining  the  Commission  (1). 

The  Order  was  made  for  producing  the  deed  before  the  Commis- 
sioners.   

1.  This  case  is  likewise  reported  in  1  Rose,  313. 

2.  As  to  the  principles  upon  which  parol  evidence  is  admissible,  with  respect  to 
a  deed,  the  execution  of  which  is  relied  on  as  the  fact  constituting  an  act  of 
bankruptcy :  see  DuUon  v.  Morrison,  17  Ves.  199 ;  and  in  what  cases  an  assi^- 
ment  of  his  property,  by  a  trader,  amounts  to  such  an  act,  see  ante^  note  1  tolSs 
parU  Itichardson,  14  V.  184. 

3.  7he  jurisdiction  in  bankruptcy  la  perfectly  distinct  from  the  jurisdiction  in 
Chancery :  see  the  note  to  Ex  pmie  Lund,  6  V.  781 ;  and  Lord  Eldon  said,  in  Ex 
parte  Roffey,  19  Ves.  469,  that  no  express  authority  is  to  be  found  in  the  statutes 
for  a  great  part  of  the  jurisdiction  exercised  in  bankruptcy :  see,  also,  anU,  note  9 
to  Ez  fKorte  Detodney,  15  V.  479.  Practice,  however,  at  all  events,  has  fully 
establisned  the  doctrine,  that  the  jurisdiction  in  bankruptcy  is  both  legal  and 
equitable,  and  it  is  also  without  appeal :  Ex  parte  Brifant,  1  Ves.  Sl  Beat  215. 
But,  though  the  authority  of  the  Lord  Chancellor,  sitting  in  bankruptcy,  is  discre- 
tionary, that  discretion  is  always  exercised  in  close  analogy  to  the  ordinary  pro- 
ceedings in  the  Coiut  of  Chancery :  Ev  parte  MatthetDS,  3  Atk.  817 ;  Bromley  v. 
Goodere,  1  Atk.  77 :  and  the  summary  jurisdiction  is  not  wUlingly  extended,  upon 
petition,  to  collateral  questions :  Earl  ofLitchftld  v.  WiUiams,  1  AtL  87.  Where 
the  subject  is  one  of  magnitude  or  difficulty,  the  Chancellor  frequently  thinks  it 
right  to  call  in  aid  his  general  jurisdiction,  and  direct  a  bill  to  be  filed,  not  merely 
for  the  purpose  of  satisfying  the  court  by  a  fuller  investigation,  but  also  in  order 
to  give  the  parties  an  opportunity  of  appealing,  if  they  should  think  proper ; 
Twogood  V.  Swanston,  6  Yes.  485.  Ex  parte  Barfit,  12  Yes.  16 ;  Saxton  v.  Datfia, 
18  Ves.  76. 


LORD   SEAFORTH,  -Er  parte  (2). 
[1812,  August  15.] 

After  judgment  against  the  purchaser  of  a  leasehold  house  and  furniture,  lien  of 
the  vendor  upon  the  house  and  furniture,  and  proof  under  a  Commission  of 
Bankruptcy  against  the  purchasej-  for  the  deficiency. 

The  Petition  stated  an  agreement  by  the  petitioners,  as  executors, 
for  the  sale  of  a  leasehold  house  and  the  furniture ;  the  house  at 
2400/. ;  and  the  furniture  to  be  taken  by  appraisement ;  which  was 
afterwards  made  at  2020/.  The  purchaser  not  completing  his  con- 
tract, an  action  was  brought  by  the  petitioners ;  who  obtained  judg- 
ment for  4434/.,  damages  and  costs.  A  Commission  of  Bankruptcy 
issuing  against  the  purchasers  and  his  partners,  the  house  and  furni- 
ture were  seized  by  the  Messenger  under  the  Commission;  and 
*  -  ■ 

W  Ex  parte  Battier,  Buck.  4SiR. 
(2)  1  ftose's  Bank.  Caaes,  806. 
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were  afterwards  sold  by  agreement,  without  prejudice,  for  2893/. 

185. 

The  Petition  prayed,  that  the  petitioners  may  be  declared  entitled 
to  retain  the  sum  of  2893/.  I85.  and  to  prove  the  deficiency,  as  a 
debt  under  the  Commission. 

Sir  Samv^l  Romitty  and  Mr.  Cooke^  for  the  petitioners,  insisted 
upon  their  right  to  a  lien. 

♦Mr.  Hart  and  Mr.  fVethereU,  for  the  Assignees,  con-  [•  236] 
tended,  that,  if  the  lien  could  extend  to  the  furniture,  the 
petitioners  were  put  to  an  election  to  hold  the  bouse  and  furniture, 
or  come  in  as  creditors  under  the  Commission ;  and,  having  obtained 
a  Judgment,  were  bound  to  give  up  the  house  and  furniture,  and 
prove  their  debt. 

The  Lord  Chancellor  [Eldon]  oflfering  a  case,  made  the  Order 
according  to  the  prayer  of  the  Petition. 


1.  This  case  is  likew^  reported  in  I  Rose,  306. 

2.  As  to  the  lien  which  every  vendor  retains  upon  the  estate  which  he  has  sold, 
for  the  amount  of  the  purchase-money,  see,  ante,  note  2  to  £r  part^  Hunter. 
6  V.  94. 
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THISTLEWOOD,  Er  parte  (1). 
[1812,  March  25, 26 ;  August  11, 18»  20.] 

Annuity,  part  of  the  price  of  an  estate,  for  the  life  of  the  grantee,  aged  thirty-two, 
taken  at  an  ander  value,  from  his  state  of  health,  then  not  insurable,  but  after- 
wards restored,  and  secured  on  Bond  and  Judgment.  The  value  to  be  proved 
on  the  bankruptcy  of  the  grantor  two  yearr afterwards,  is,  under  the  peculiar 
circumstances,  not  the  market-price  ;  nor  the  price  paid  originallv,  with  the 
variation  occasioned  by  the  lapse  of  time,  (since  established  as  the  general 
rule,  Ex  parte  ffhUehead,  post,  557 ;  1  Mer.  10, 127, 724 ;)  but  the  actual  value 
at  the  bankruptcy,  with  reference  to  the  grantee's  age  and  improved  health,  the 
price  paid,  and  the  enjoyment,  as  evidence  of  the  vSoe,  not  simpl^f  reducing  it 
by  the  payments  made :  the  contract  involving  a  contingent  risk  with  reference 
to  the  grantee's  health,  which  might  have  turned  entirely  against  him. 

Exceptions  filed  to  the  Master's  Report,  under  a  reference  in  bankniptcy,  upon 
Petition  for  liberty  to  except 

Proof  in  bankruptcy  before  the  Statute  49  Geo.  III.  c.  121,  s.  17,  for  the  value  of 
an  annuity  under  the  penalty  of  a  bond  forfeited,  [p.  243.1 

Originally  under  proof  in  bankruptcy  upon  the  penalty  of  a  bond,  securing  an  an- 
nuity, forfeited,  the  annuity  itself  was  received,  if  assets  sufficient  The  mod- 
em course  to  prove  the  value  of  the  annuity  as  a  debt,  for  convenience  of 
distribution,  [p.  245.1 

Distinction  before  the  Stat  46  Geo.  III.  c.  121,  a.  17,  authorizing  proof  in  bank- 
ruptcy of  annuities  generally,  between  covenant,  under  which  arrears  only 
could  have  been  proved,  and  a  bond,  under  which,  if  forfeited  before  the  bank- 
ruptcy, tlie  value  also  might  have  been  proved,  [p.  249.] 

Commissioners  of  Bankruptcy,  as  they  cannot  issue  Svbpanaa^muslt  upon  questions 
of  fact,  coming  before  them  collaterally,  proceed  by  affidavit,  [p.  250.] 

Valuation  of  Annuities  in  the  distribution  ofassets,  subject  to  abatement,  as  lega- 
cies, [p.  250.] 

Fifteen  years'  purchase  the  market-price  of  an  Annuity  for  the  grantee's  life ;  much 
less  for  the  grantor's,  [p.  251.] 

Fifteen  years'  purchase  the  ordinary  price  of  an  Annuity  for  the  grantee's  life,  aged 
thirty-two,  [p.  25a] 

Ground  of  the  ordinary  practice  in  valuing  an  Annuity  for  the  purpose  of  the  dis- 
tribution ofassets  or  paying  tlie  Legacy  duty,  [p.  254.J 

Stipulated  price  for  redemption  of  an  Annuity  not  the  criterion  of  the  value  to  be 
« proved  in  bankruptcy,  [p.  255.] 

•  Upon  the  sale  of  an  estate,  in  the  year  1809,  by  the  petitioner 
Thistlewood  to  Temple,  it  was  agreed,  that  8000/.  part  of  the  pur- 
chase-money, should  be  converted  into  an  annuity  of  800/.  for  the 
life  of  Thistlewood ;  who  was  then  at  the  age  of  thirty- 
[*  237]  two  years,  *  but  in  so  bad  a  stale  of  health,  that  the  of- 
fices refused  to  insure  his  life.  The  annuity  was  secured 
by  Temple  on  his  bond  and  judgment.  Within  two  years  after- 
wards, the  annuity  being  in  arrear,  five  qOarterly  payments  only  hav- 
ing been  received,  a  Commission  of  Bankruptcy  issued  against 
Temple.  Thistlewood,  whose  health  was  perfectly  restored,  applied 
to  prove  the  arrears  and  the  value  of  the  annuity  as  a  debt  under 
the  Commission :  estimating  the  value,  according  to  the  opinion  of 
the  Actuary  of  an  Insurance  Office,  at  10,000/. ;  which,  according 
to  the  tables  for  calculating  the  duty  on  legacies,  would  amount  to 

(1)  1  Rose's  Bank.  Cases,  290. 
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12,000/. ;  but,  the  Commissioners  refusing  to  admit  his  proof  for 
more  than  7411/.  155.  lOd.  the  Petition  was  presented,  praying,  that 
he  may  be  permitted  to  prove  the  sum  of  10,000/. 

Sir  Samuel  RomiUy  and  Mr.  Montague,  in  support  of  the  Petition. 
— ^The  question  is,  in  what  way  ought  the  Commissioners  to  value 
this  annuity  ?  The  course,  which  they  seem  to  have  adopted,  can- 
not be  the  true  rule ;  considering  the  sum  of  8000/.  as  a  loan  ;  and 
discounting  the  payments  received  ;  leaving  a  balance,  not  precisely, 
but  so  near  their  valuation,  that  it  must  be  supposed  to  have  been 
made  on  that  principle.  They  cannot  have  proceeded  upon  the 
difference  of  two  years  in  age  ;  which  at  that  period  of  life  could 
not  affect  the  value ;  as  at  a  more  advanced  period  it  would  very 
considerably.  It  is  said,  the  sum  paid  originally  must  be  taken  in- 
to consideration  ;  and  in  Ex  parte  Le  Cotnpte  (1)  Lord 
Hardwicke  held,  that  the  enjoyment  by  the  *  annuitant  [*  238] 
must  be  considered  :  but  is  it  possible  in  this  case,  the  pur- 
chase of  an  annuity  of  8002.  by  a  man  in  a  very  bad  state  of  health, 
for  his  own  life,  for  8000/.  to  maintain,  that  he  is  not  entitled  to  the 
bene6t  of  the  very  fortunate  change,  that  has  since  occurred  in  his 
health  ?  Suppose  the  case  to  be  the  reverse  of  what  it  is  ;  that  at 
the  time  of  valuation  there  was  no  prospect  of  the  life  enduring, 
until  another  instalment  would -become  due;  nay,  farther,  suppose 
him  to  have  died  after  the  Commission :  is  not  that  to  be  consider- 
ed ?  Is  the  valuation  to  be  still  as  upon  a  good  life  ?  For  what 
reason  is  no  regard  to  be  had  to  the  chai>ge  of  circumstances  upon 
this  contract,  as  upon  all  others,  in  the  event  of  bankruptcy  ?  Up- 
on a  contract  for  a  loan  of  stock,  with  a  bond  forfeited  before  bank- 
ruptcy, the  value  at  the  date  of  the  Commission  is  the  rule  (2). 
The  inquiry  always  must  be,  what  is  the  value  at  the  time  the  subject 
is  to  be  valued  ? 

This  is  not  a  case  de|3ending  upon  the  late  Act  of  Parliament  (3) : 
the  bond  having  become  forfeited  by  the  effect  of  an  instalment  due 
at  the  time  of  the  bankruptcy.  The  great  inconvenience  of  the  old 
rale,  that  the  annuitant  was  entitled  to  have  his  dividend  paid  to  him 
every  half  year,  led  to  the  course,  that  now  prevails,  to  value  the 
annuity,  and  pay  him  a  proportion  of  the  estate  with  the  other 
creditors  ;  and  the  criterion  of  his  interest  must  be  the  value  pros- 
pectively taken,  not  retrospectively. 

The  value  cannot  depend  upon  the  nature  of  the  secu- 
rity ;  which  is  in  this  instance  only  personal.  That  *  [*  239] 
may  afford  a  just  principle,  when  the  subject  of  considera- 
tion is  the  fairness  of  the  transaction  ;  but  has  no  effect  upon  actual 
insolvency  ;  when  the  loss  is  borne  by  receiving  a  dividend  for  pay- 
ment. The  creditor,  taking  only  personal  security,  is  not  to  receive 
less  on  that  account.    The  value  therefore  can  apply  to  nothing  but 

(l)]Atk.251. 

(2)  Expcait  Dm,  ante,  vol.  vii.  301. 

(3)  Statute  49  Geo.  III.  c.  121,  s.  17 ;  6  Geo.  IV.  c.  16,  s.  54 ;  £r  parte  Key,  1 
Mad.  426. 
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the  circumstances  of  the  individual  case ;  the  age,  the  state  of  health 
at  the  time ;  and  we  .must  take  into  the  account,  that  the  payment 
will  be  immediately  received  by  the  dividend ;  excluding  all  con- 
sideration of  the  security  f>  which  in  the  case  of  insolvency  never 
is,  or  ought  to  be  taken  into  consideration. 

Mr.  Hart,  and  Mr.  Bell,  for  the  Assignees. — ^I'his  Petition  prays, 
that  the  Petitioner  may  be  permitted  to  prove  10,000Z.  as  the  value 
of  an  annuity,  which  he  purchased  for  only  8000/.  upon  no  other 
security  than  the  bond  of  the  grantor,,  who  has  since  become  bank- 
rupt ;  the  Petitioner  having  enjoyed  the  annuity  a  year  and  a  half; 
and  he  tenders  this  proof  upon  the  valuation  of  an  actuary,  a  mere 
dry  calculation  of  the  value  of  lives,  upon  a  general  scale,  accord- 
ing to  tables  in  the  books  of  an  Insurance  Office ;  not  taking  into 
consideration  the  actual  state  of  health,  the  nature  of  the  security, 
the  chances  of  insolvency,  nor  any  other  particular  circumstances, 
upon  which  the  value  must  essentially  depend.  This  annuity  is 
valued,  as  if  it  was  upon  the  best  landed  security  in  the  kingdom. 
The  admission  of  annuity  creditors  to  prove  was,  though  just, 
a  strong  step  ;  and  a  just  attention  to  the  other  creditors  forbids, 
that  he  who  purchased  the  annuity  for  8000/.,  should  two  years  af- 
terwards be  allowed  to  prove  10,000/.  on  account  of  his  improved 
health :  a  ground,  that  would  send  every  case  to  a  Jury. 
[*  240]  The  language  of  •  the  late  Act  of  Parliament  (1)  is,  that 
the  Commissioners  shall  ascertain  the  value ;  an  expres- 
sion of  very  different  import  from  a  mere  computation  upon  the 
general  run  of  lives ;  and  the  diflference  of  security,  as  it  must 
deeply  affect  the  value,  is  particularly  noticed.  The  computation 
of  an  actuary  going  always  upon  a  general  principle  of  calculation, 
without  any  regard  to  the  particular  case,  there  is  necessarily  a  great 
diflference  between  such  calculation  and  the  selling  price  in  the  mar- 
ket at  a  particular  period ;  depending  on  many  particular  circum- 
stances, and  on  none  more  than  the  security ;  which  makes  as  great 
a  diflference  as  health :  the  same  annuity,  for  which  six  years'  pur- 
chase is  acknowledged  to  be  a  fair  price,  being,  properly  secured, 
worth  fourteen  or  fifteen  years'  purchase.  As  no  one  would  lay  out 
his  money  with  the  view  of  merely  recovering  back  his  principal 
and  interest  by  instalments,  it  is  clear,  that  no  one  would  give  for 
an  annuity  the  price  an  actuary  sets  upon  it ;  a  price  not  to  be  ob- 
tained in  the  market  for  an  annuity  from  a  man  even  in  the  highest 
credit ;  and  the  fact,  that  the  security,  however  good,  is  merely  per- 
sonal, makes  a  considerable  diflference.  It  is  impossible  to  suppose, 
that  a  man,  taking  into  the  market  a  fee  simple  estate,  will  not 
purchase  upon  better  terms  than  he,  who  oflfers  only  personal 
security.  The  value  of  money  also  fluctuates.  It  cannot  always 
be  received  at  the  day,  and  laid  out  at  a  moment.  The  purchaser 
at  an  actuary's  price  always  purchases  at  a  loss  with  reference  to  the 
selling  price. 

(1)  SUt  49  Geo.  III.  c.  121,  s.  17. 
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The  proposition  therefore  is,  not  that  all  the  sums  paid  are  to  be 
deducted  from  the  original  price,  and  the  balance  proved : 
*  but  what  the  annuity  is  worth  after  the  lapse  of  time,  all  [*  241] 
other  things  remaining  the  san^e.  If  that  is  not  the  rule, 
it  must  be  the  selling  price  in  the  market ;  and  cannot  be  the  actu- 
ary's price.  The  only  way  of  determining  the  value  of  any  partic- 
ular annuity  is  to  see  what  it  cost,  and  then  deduct  what  is  to  be 
allowed  for  the  risk  akeady  incurred.  All  beyond  that  is  fraud. 
The  L^slature  never  intended  to  give  the  individual  more  than  he 
could  have  obtained  in  market.  The  late  Act  of  Parliament  (1) 
would  lead  to  great  fraud  if  the  value  is  to  depend  upon  an  actu- 
ary's calculation.  Annuities,  granted  just  before  bankruptcy,  would 
thus  be  valued  at  perhaps  fifteen  years'  purchase.  The  object  could 
not  be  to  give  k  greater  sum  than  the  annuitant  could  obtain  in  any 
other  way  by  attempting  to  turn  his  annuity  into  money.  It  was  to 
do  justice  to  a  class  of  creditors,  who,  as  the  law  stood  ^  before  that 
Act,  were  prevented  from  proving;  but  not  to  give  them  a  bene- 
fit, which  they  could  in  no  other  way  obtain.  The  mode  of  doing 
justice  to  the  annuitant  and  the  other  creditors  is  by  a  proportional 
diminution  from  the  price  actually  paid.  The  consequence  of  any 
other  rule  must  be  a  reference  to  a  Jury  in  every  instance  to  ascer- 
tain the  circumstances. 

Shr  Samuel  BomiUyj  in  reply. — ^This  is  no  question  upon  the*con- 
struction  of  th6  late  Act  o(  Parliament ;  which  with  reference  to 
this  subject  merely  puts  annuity-creditors,  generally,  in  the  same 
situation,  as  if  a  forfeiture  had  accrued ;  and  it  surely  cannot  turn 
upon  any  distinction  between  terms  so  nearly  synonymous  as  ^'  as- 
certain "  and  "  compute."  Neither  the  nature  of  the  se- 
curity, *  nor  the  selling  price,  can  be  the  criterion  of  value.  [*  242] 
When  an  annuity  is  granted,  the  purchaser,  will  consider 
the  certainty  of  payment  and  the  security  ;  but  upon  a  bankruptcy 
the  value  is  to  be  ascertained  at  that  time ;  and  how  are  the  Com- 
missioners to  have  regard  to  the  security  ?  The  whole  value  and 
security  consist  in  the  dividend :  the  bankrupt  being  protected 
against  that,  as  against  any  other  debt.  If  however  attention  is  to 
be  given  to  the  nature  of  the  security,  this  annuity  must  have  been 
considered  as  extremely  well  secured.  It  was  upon  a  Judgment 
certainly ;  bat  a  Judgment  against  a  man  seised  of  real  estate,  and 
supposed  at  that  time,  not  only  solvent,  but  vQry  opulent.  The 
bankruptcy  of  the  grantor  can  afford  no  reason  for  treating  the  an- 
nuity, sold  to  the  grantee  for  his  own  life,  the  subject  of  a  contract 
between  two  individuals,  the  grantor  and  the  grantee,  as  an  annuity 
for  the  life  of  a  third  person ;  who  might  leave  the  kingdom ;  whose 
existence  it  might  be  very  difficult  to  prove.  The  same  measure  of 
value  cannot  possibly  be  applied  to  interests  so  very  different. 

The  Lord  Chancellor  [Eldon]. — It  struck  me  during  the  argu- 
ment, that  there  bad  been  some  decision  by  Lord  Thurlow  upon'a 

(] )  Stat  49  Geo.  III.  c.  131,  s.  17. 
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question,  having  at  least  some  resemblance  to  this  ;  though  probably 
it  would  not  govern  this  case :  vi^hich  is  very  special  in  its  circum- 
stances. The  feeling  as  to  annuitants  generally  has  no  application 
here.  This  is  a  case  of  a  person  selling  a  real  estate,  and  taking, 
in  consideration  of  8000?.,  part  of  the  purchasennoney,  an  annuity 
of  800/.,  not  fixed  even  by  a  charge  upon  that  estate,  which  was 
his  own.     Upon  his  application  to  prove  under  the  bankruptcy  the 

Commissioners  seem  to  have  had  some  regard  to  the  late 
[*243]     *  Act  of  Parliament  (1)  ;  to  which  it  was  not  in  this  case 

necessary  to  resort ;  as,  a  forfeiture  having  occurred  by 
the  failure  of  a  quarterly  payment  long  before  the  bankruptcy,  the 
proof  might  be  made  upon  the  ordinary  doctrine. 

The  petitioner  having  applied  to  prove  more  than  8000/.,  and 
now  seeking  to  prove  10,000/.,  as  the  value  of  the  annuity,  exclu- 
sive of  the  arrears  at'  the  time  of  the  bankruptcy,  the  Commission- 
ers declined  to  allow  his  claim  :  being  of  opinion,  that  in  ascertain-, 
ing  the  value  of  an  annuity  under  the  late  Statute  regard  ought  to 
be  had  to  the  price  paid,  and  the  time,  during  which  the  annuity 
has  been  paid.  Some  regard,  I  agree,  ought  to  be  had  to  the  price 
paid  ;  as  that  in  a  sense  may  be  evidence  of  the  worth  of  the  an- 
nuity now  :  but  what  is  the  effect  of  that  fact  of  the  price  requires 
much  farther  consideration.  I  agree  also,  that  regard  is  to  be  h^d 
to  the  time,  during  which  the  annuity  has  been  paid  :  that  circum- 
stance being  also  evidence  of  the  value  now.  These  circumstances 
however  are  but  evidence. 

The  Commissioners  say,  that  accordinjg^  to  that  principle  this  an- 
nuity is  worth  7411/.  155.  lOd.  In  what  manner  they  calculate 
that,  having  regard  to  the  price  and  the  time,  is  not  explained  in 
their  memorandum  ;  which  does  not  state  the  nature  of  their  regard 
to  those  circumstances.  Mr.  Morgan,  the  Actuary,  upon  whose  es- 
timation of  the  value  the  petitioner  insists,  proceeds  upon  a  general 
calculation  of  the  value  of  lives,  considering  none  as  bad,  that  are 
ordinarily  good  ;  looking  to  the  time  of  life,  if  insurable  at  all ;  and 

having  no  regard  to  the  nature  of  the  security.  It  is  clear 
[*  244]     upon  th'e  *  facts  of  this  case,  that  this  annuity  must  have 

been  sold  and  bought  two  years  ago  without  any  reference 
to  such  a  calculation  as  this;  and  I  say,* that  no  market-price  was 
given  for  this  annuity,  in  this  sense.  If  the  parties  agre^  for  an  an- 
nuity at  the  market-price,  they  mean  the  general  price  of  annuities 
sold  in  the  market ;  but  it  is  dear,  that  this  annuity  was  not  bought 
with  reference  to  any  market-price.  The  Actuary  two  years  after 
the  purchase  stating  the  value  at  10,000/.,  without  reference  to  in- 
disposition or  security,  it  is  impossible  to  say,  that  it  could  be  only 
8000/.  two  years  before.  Those  sums  could  not  be  the  comparative 
market-prices  with  reference  to  the  ages  of  thirty-two  and  thirty- 
four.  If  therefore  there  is  any  rule,  that  a  man,  buying  at  the 
market-price,  shall  prove  at  the  market-price,  that  cannot  apply  here. 

(1)  Stat  49  Geo.  III.  c.  ISl,  s.  17. 
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If,  on  the  other  hand,  it  is  insisted,  that  this  annuity  was  bought, 
not  at  the  market-price,  but  with  reference  to  the  circumstance  of 
the  purchaser's  bad  health,  he  cannot  have  the  market  price  now 
without  reference  to  the  state  of  health.  If  upon  the  original  pur- 
chase the  circumstances  were  to  be  taken  into  consideration,  so  they 
and  not  the  market-price,  must  now  determine  the  value. 

Although  the  valuation  of  annuities,  to  determine  the  dmount  of 
the  proof,  is  familiar  in  bankruptcy,  and  in  tne  distribution  of  assets 
and  sales  of  estates  in  this  Court  a  direction  to  set  a  value  on  annu- 
ities is  equally  familiar,  it  is  singular,  that  I  am  unable  to  find,  that 
either  Commissioners  of  Bankruptcy  have  any  fixed  practice  upon  this, 
or  the  Masters  in  their  Oflices.  The  question  therefore  now  occurs, 
what  would  be  right,  as  an  original  rule,  supposing  there  is  no  deci- 
sion. In  moral  justice  there  appears  no  objection  to  this  proposition. 
Thisttewood,  at  the  age  of  thirty-two,  being  desirous  to 
*  have  something  certain,  though  generally  he  must  give  [*  245] 
fifteen  years'  purchase  for  an  annuity  for  his  own  life,  yet 
with  reference  to  the  state  of  his  health,  which  is  so  bad,  that  it  is 
not  probable  he  should  live  three  years,  offers  Temple  8000/.  for  an 
annuity  of  800/. ;  who  agrees  to  grant  it.  If  Thistlewood  died 
within  a  year,  who  could  say  it  was  unjust  that  Temple  should  keep 
the  8000/.  ?  Then  what  right  has  he  to  demand  7000/.  more,  if, 
'the  purchaser  being  restored  to  firm  health,  the  annuity  should  be 
worth  15,000/.  ?  The  answer  is,  that,  as,  had  Thistlewobd  died 
within  a  year,  which  was  probable,  he  would  have  lost  the  whole,  so 
he  is  entitled  'to  the  benefit,  the  chance  turning  the  other  way. 
Suppose,  to  illustrate  this,  that  the  annuity  had  been  charged  upon 
.the  estate  sold  by  Thistlewood,  and  that  estate  worth  800/.  per  an- 
num ;  and  that  life  estate  became-  worth  12,000/. ;  why  should  he 
not  sell  it  for  that  sum  ?  There  is  nothing  therefore  unfair  in  the 
proposition,  if  the  law  can  give  it  effect. 

The  original  cases  in  bankruptcy  considered  the  penalty  of  the 
bond,  in  this  instance,  16,000/.,  as  the  debt ;  not  however  to  be  re- 
ceived, but  to  stand  as  a  security  for  the  annuity ;  and  Lord  Hard- 
wicke's  rule  originally  was,  if  there  were  suflicient  assets,  to  pay  the 
annuity  half  yearly :  the  debt  giving  a  right  to  receive  under  the 
proof  the  annuity  itself  out  of  the  assets,  if  the  state  of  the  assets 
permitted  it,  down  to  the  death  of  the  annuitant.  This  annuitant 
being  at  the  date  of  the  Commission  a  healthy  man,  there  is  no 
doubt,  that  his  right  to  receive  under  the  bankruptcy  in 
that  way  would  have  sold  for  much  more  than  when  *  he  [*  246] 
was  of  the  age  of  thirty-two,  in  a  bad  state  of  health. 
The  course  afterwards  changed  to  setting  a  value  upon  the  annuity, 
to  be  proved  as  the  debt ;  which  Lord  Hardwicke  puts  upon  the 
convenience  of  distribution.  The  expression  in  Ex  parte  Le 
Comjfie  (I)  is  "to  settle  the  value  of  her  life."  He  could  not  con- 
sider the  payments  made  as  reducing  the  value;  as  in  that  way  it 

(1)  1  Atk.251. 
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might  be  so  reduced  as  to  be  worth  nothing.  He  meant  therefore, 
that  the  difficulty,  however  great,  of  determining  the  value  of  the  life, 
must  be  met;  and  decided.  That  is,  I  agree,  a  very  difficult  inquiry 
before  a  jury,  very  different  from  an  inquiry  as  to  the  value  of  stock ; 
which  may  be  easily  ascertained :  but  the  value  of  a  freehold  estate 
for  life  cannot  be  justly  ascertained  without  looking  to  the  nature  of 
the  life ;  and  in  this  case  a  jury  might  have  been  called  upon  to 
meet  the  difficulty.  Suppose  Thistlewood  had  insured  his  life  for 
4000/. ;  and  again  two  years  afterwards  for  another  sum  of  4000/. ; 
and  actions  upon  those  policies  were  brought  by  his  executors :  a 
jury  must  have  tried  in  each  instance,  whether  with  reference  to  his 
state  of  health  his  life  was  insurable ;  and  must  have  determined  upon 
the  opinions  of  medical  men  and  other  evidence.  What  is  meant  by 
saying,  that  I  am  to  consider  the  risk,  that  has  been  run,  and  the 
value  in  proportion  to  the  benefit  received?  How  is  that  to  be 
done  ?  The  latter  is  much  the  more  difficult  inquiry.  Unless  I  can 
ascertain,  what  will  be  the  future  probable  enjoyment,  how  can  I 
ascertain  the  proportion  between  the  past  and  future  benefit  ?  If  I 
can  look  at  the  market-price,  and  take  it  as  the  contract-price  at  the 
age  of  thirty-two,  and  now  at  the  age  of  thirty-four,  it  is  very  easy  to 
ascertain  the  proportion  :  but,  if  the  original  contract  was, 
[*  247]  not  upon  the  market-price,  but  with  *  reference  to  Thistle- 
wood's  very  bad  state  of  health,  reducing  the  consideration 
to  8000/.,  a  valuation  afterwards  with  reference  to  the  market-price  is 
upon  quite  a  difierent  ratio,  and  one,  which  the  parties  did  not  agree 
to  have  applied  to  their  contract. 

I  recollect,  that  in  Heathcote  v.  Paignon  (1)  Lord  Kenyon  would 
not  listen  to  this  doctrine;  when  on  his  inquiring,  what  was  the 
market-pricey  I  pressed  upon  him,  that  it  was  not  the  intention  of  the 
parties  to  deal  at  a  market-price  ;  the  person  on  whose  life  the  annu- 
ity depended,  being  very  infirm  at  an  early  period  of  life  by  repeated 
fits  of  gout ;  and  no  common  dealer  would  have  given  six  yeara'  pur- 
chase ;  that. the  beirgain  was  made  without  referepce  to  the  market- 
price  ;  considering  that  as  an  unjust  criterion  ;  and  the  Court,  taking 
that  as  the  principle,  would  not  be  governed  by  the  agreement  of  the 
parties.  Lord  Kenyon  however  set  aside  that  annuity ;  as  the  con- 
sideration was  only  five  years'  purchase,  and  the  market-price  six. 
The  case  afterwards  went  before  Lord  Thurlow ;  and  I  must  say,  I 
regretted,  that  he  decided  it,  as  he  did,  without  saying,  whether  he 
would  apply  the  market-price,  or  not ;  stating,  that  the  exception  did 
not  compel  him  to  decide  that  ^question.  In  all  these  cases  the 
answer  of  the  actuary  to  the  question,  what  is  the  market-price,  is  a 
mathematical  calculation  upon  their  tables  ; .  which  is  very  difierent 
from  the  actual  value.  There  is  no  doubt,  for  instance,  that  the- 
value  of  the  accumulation  under  Mr.  Thellusson's  Will  is  by  the  ef- 
fect of  deaths  much  less  now  than  it  was  understood  to  be  six  years 
since. 

(l)2Bro.  C.  C.  167. 
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In  this  particular  case,  if  it  is  not  #  goverDed  by  some  pos- 
iUve  decision,  much  more  inquiry  is  necessary  into  all  the 
circumstances,  under  which  the  purchase  was  made,,  and  that 
go  to  the  constitution  of  the  value  at  the  time  of  the  bank- 
ruptcy. I  cannot  say,  that  the  actuary's  calculation  of  the  price 
of  the  day  must  be  the  rule ;  nor  do  I  say,  that  the  nature  of 
the  security  is  to  make  the  difference.  Let  it  be  referred  to  the 
Master  to  consider  the  value  of  this  annuity  at  the  time  of  the  bank- 
ruptcy. 

Aug.  llth.  The  Master's  Report  adopted  Mr.  Morgan's  valua- 
tion of  10,000Z. ;  and  a  Petition  was  presented  for  liberty  to  file  ex- 
ceptions to  that  Report. 

Mr.  Bell  said,  that  the  proper  mode  in. bankruptcy  is  to  present  a 
Petition  in  the  nature  of  exceptions ;  but  it  was  conceived  in  the 
Bankrupt  Office,  that  there  must  be  a  Petition  for  liberty  to  except, 
and  exceptions  must  be  filed. 

The  Lord  Chancellor  [Eldon]  permitted  the  argument  to  pro- 
ceed upon  the  objections  to  the  Master's  Report,  as  if  exceptions  had 
been  filed. 

Mr.  Hart  and  Mr.  Bell,  for  the  Assignees,  objected,  that  the 
Master  had  not  inquired  into  the  particular  circumstances,  under 
which  this  annuity  was  granted,  the  condition  of  the  parties,  the  na- 
ture of  the  security,  the  probability  of  the  grantor's  continuing  able 
to  pay,  &c.,  which  was  the  object  of  the  reference,  for  the  purpose 
of  ascertaining  the  value  at  the  time  of  the  bankruptcy  of 
*  this  partipular  annuity,  not  the  general  value  of  such  an  [*  249] 
annuity  ;  the  Master  being  satisfied  with  merely  asking  Mr. 
Morgan,  the  same  Actuary,  what  is  the  value  of  such  an  annuity,  se- 
cured on  land,  for  a  life  of  thirty-four  years  and  a  half. 

Sir  Samuel  Romilly  and  Mr.  Montague^  for  the  original  petitioner, 
supported  the  Master's  Report ;  alleging,  that  no  evidence  was  pro- 
duced to  the  Master  in  opposition  to  the  valuation  of  the  Actuary, 
laid  before  him  by  the  petitioner. 

The  general  question  was  again  very  fully  argued  on  both  sides. 

The  Lord  Chancellor  [Eldon]. — ^The  Act  of  Parliament  (1)  has 
nothing  to  do  with  this  case,  or  any  case  in  bankruptcy,  farther  than 
tliis :  that  previously  to  that  Act,  if  the  annuity  was  secured  by  a 
covenant,  the  arrears  only  could  be  proved  ;  if  secured  by  bond  and 
covenant,  and  there  had  been  no  failure,  nothing  could  be  proved  ; 
but,  if  a  failure  had  occurred,  there  was  this  difference  between  a 
bond  and  a  covenant,  that  under  a  covenant  the  arrears  only  could 
be  proved  ;  but  under  a  bond,  forfeited  before  the  bankruptcy,  the 
value  of  the  annuity,  as  well  as  the  arrears  ;  and  this  clause  in  the 
late  Act  of  Parliament  only  provides  that,  in  order  to  give  the  an- 
nuitant some  proportion  of  the  property,  it  is  no  longer  ne- 
cessary, that  there  ♦'should  have  been  a  breach  of  the  con-     \*  250] 

(1)  Stat  49  Geo.  Itl.  c.  121, 1. 17. 
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dition  of  the  bond ;  the  meaning  of  the  noble  mover  of  that 
clause  (1)  being,  I  believe,  that  the  Commissioners  should  deal 
writh  the  value  exactly  as  they  would  have  dealt  with  annuities  before 
that  Act.  As  they  cannot  issue  Subpasnas,  they  must  have  pro- 
ceeded upon  such  evidence  as  could  be  obtained  by  affidavit ;  and 
any  trial  must  have  been  by  my  Order,  not  their  act. 

This  is  a  question  of  much  n\ore  importance  than  it  seems,  as  one 
merely  belonging  to  bankruptcy.  It  is  to  be  considered  in  every 
case  of  the  distribution  of  assets,  where  there  is  not  sufficient  for  all 
legacies  and  annuities.  The  rule  in  that  case  is,  that  they  shall  all 
al^te  :  such  annuity,  being  valued,  becomes  a  legacy  of  the  value ; 
and  the  annuitant  receives  in  proportion  to  the  value  set  upon  the 
annuity.  Accordingly,  considering  this  as  a  very  important  subject 
in  the  administration  of  justice,  not  merely  regarding  bankruptcy,  I 
pointed  the  attention  of  the  Masters  to  it ;  who  informed  me,  that 
they  do  uniformly  value  upon  the  calculation  of  an  actuary.  I  ob- 
served, that  there  may  be  many  annuities  of  very  diflferent  values, 
with  reference  to  health,  probability  of  life,  &c. ;  that  no  man,  not 
an  actuary,  could  value  them  in  the  same  way :  yet  in  the  distribu- 
tion of  assets,  in  every  case  they  go  upon  the  principle  of  such  gen- 
eral calculation  only.  If  that  has  been  the  practice  permitted  for 
so  many  years,  it  is  pro  tanto  a  judicial  declaration  ;  to  be  corrected 

certainly,  if  wrong. 
[*  251]  *  Considering  the  moral  justice  of  the  cas^  before  me, 
there  is  a  great  hardship  upon  this  particular  annuitant, 
selling  a  real  estate  for  a  fair,  and  a  moderate,  price  ;  the  purchaser 
supposed  at  the  time  to  be  a  man  of  opulence ;  but  being  also  large- 
ly concerned  in  commercial  transactions  ;  and  certainly  a  diflferenoe 
of  value  exists  with  reference  to  a  man  engaged  in  trade,  who  can- 
not answer  for  others.  We  here  get  into  a  very  nice  and  difficult 
difference  of  value.  The  security  was  a  bond  and  judgment ; 
which  would  have  aflfected  all  his  property.  I  catinot  solve  the 
question,  why  Temple  required  only  8000/.,  except  by  the  circum- 
stance, that  the  directors  of  the  office  say,  Thistlewood's  life  was  so 
bad,  that  they  would  not  insure  it ;  a  circumstance,  to  which  there 
can  be  no  doubt  that  Mr.  Morgan  would  have  attended.  Suppos- 
ing/that to  be  the  actual  nature  of  the  transaction,  in  a  moral  view 
of  the  subject,  the  consideration  being  reduced,  as  it  was  conceived 
that  the  life  was  not  likely  to  endure,  if  it  proves  better  than  was 
expected,  by  what  right  can  the  grantor  complain,  that  the  annuity 
is  to  be  paid  longer  than  he  calculated  on  7  So,  if,  Thistlewood  en- 
joying extremely  strong  health,  a  large  price  had  been  given,  and  he 
happening  to  sicken,  and  die  soon,  could  his  representative  complain 
that,  the  annuity  having  been  bought  at  fifteen  years'  purchase,  the 
life  was  by  the  act  of  God  terminated  in  one  year  ? 

Then,  as  to  the  market-price,  in  moral  justice  that  cannot  be  the 

(1)  Sir  Samuel  Romilly  had  observed,  that  the  four  last  clauses  of  the  Act,  in- 
cluding this  one,  were  added  in  the  House  of  Lords. 

VOL.  XIX.  11* 
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rule.     If  I  buy  an  annuity  for  my  own  life,  I  muat  give  fifteen  years' 
purchase  :  but  buying  for  the  life  of  the  grantor,  I  get  it  for  much 
less.     If  in  the  former  case,  the  grantor,  becoming  bank- 
rupt, it  is  to  be  estimated  as  an  annuity,  not  for  my  *  own     [*  252] 
life,  but  for  that  of  another  person,  (which  must  be  the 
measure  of  the  selling  price),  the  necessary  consequence  is,  that 
buying  by  one  rule  I  am  to  have  the  valuation  by  another.     The 
Act  of  Parliament  seems  to  have  intended  the  value  at  the  time  of 
the  act  of  bankruptcy.     If  it  is  to  be  estimated  by  what  the  dividend 
will  produce,  that  cannot  be  known  by  anticipation.     Then,  as  to 
the  value  of  the  security,  is  it  to  be  taken  at  the  time  of  the  bank- 
ruptcy, before  the  bankruptcy,  or  at  the  best,  or  worst,  period  be- 
tween the  graiit  and  the  bankruptcy  ?     There  is  insuperable  difficul- 
ty upon  that.      The'  practice  of  the  Court  in  the  distribution  of  as 
sets  must  have  been  produced  by  that  difficulty. 

If  any  rule  has  been  established,  I  would  take  to  it,  rather  than 
^o  upon  any  reasoning  of  my  own.  ,One  mode  that  has  been  sug- 
'  gested,  to  see  what  was  the  price  given,  to  calculate  the  time  elap- 
sed, and  then  deducting  the  time  of  enjoyment,  say  without  any  ref- 
erence to  health  what  is  the  value,  is  very  simple :  but  its  justice  I 
very  much  doubt.  Suppose  this  case  clearly  made  out  in  fact ;  that 
Temple  said  to  Thistlewood,  '<  You  are  in  such  a  state  of  health 
that  no  office  will  insure  your  life ;  considering  that,  I  will  give  you 
this  annuity  upon  these  terms :  had  the  converse  been  the  fact,  I 
would  not  give  it  under  fifteen  times  that  sum;  but  health  is  so  sub- 
ject to  variation,  that  one  of  us  must  run  a  risk  ;  the  probability  is, 
that  you  will  die  :  I  will  take  the  chance ;  and  if  your  health  im- 
proves, you  will  have  a  very  good  bargain."  If  that  was  the  trans- 
action, what  moral  justice  is  there  in  giving  the  vendor  the  benefit 
in  the  constitution  of  the  bai^in  and  also  in  its  close  under  an  en- 
tire change  of  circumstances :  permitting,  him  to  place 
himself^  in  precisely  the  same  situation  as  if  Thistle-  [*  253] 
wood's  health  had  remained  unaltered  ? 

If  no  other  evidence  can  be  procured  than  that,  which  was  offi^r- 
ed  to  the  Master  in  this  case,  that  is  one  of  the  difficulties,  that  the 
Court  has  always  regarded.  Another  is,  that  the  evidence,  when 
procured,  is  not  satisfactory.  I  have  frequently  seen  such  evidence, 
both  with  reference  to  the  nature  of  the  security  and  the  state  of 
health,  that  a  Judge  would  run  great  risk  in  determing  its  weight : 
but  what  presses  me  is,  that  I  am  called  upon  to  say,  it  is  unfit  in 
bankruptcy  to  apply  that  rule,  which  is  always  applied  in  causes.  I 
cannot  adopt,  as  a  just  measure  of  value,  the  market  price  :  nor  can 
I  send  this*  question  to  law  without  sending  every  case  in  which  an 
annuity  creditor  goes  before  Commissioners. 

Aug,  \8th.  The  Lord  Chancellor  [Eldon]. — I  shall  decide 
this  case  upon  the  special  circumstances ;  my  opinion  being,  that  it 
aflfords  no  general  rule.  First,  it  is  not  to  be  represented.,  that 
8000/.  was  the  ordinary  price  for  such  an  annuity  for  a  man's  own 
life,  of  these  years ;  whichl  have  always  understood  to  be  fifteen 
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years'  purchase :  but  in  this  case  the  grantee  was  in  such  want  of 
health,  that  no  office  would  insure  his  life.  The  ordinary  practice, 
when  the  value  was  to  |^  set  upon  an  annuity  for  the  purpose  either 
of  the  distribution  of  assets,  or  of  paying  the  legacy  duty,  to  be  es- 
timated by  tables  annexed  to  the  Act  of  Parliament,  has 
[*  254]  gone  upon  this :  that  the  value  some  time  ago*  is  as  well 
evidenced  by  the  price  paid  upon  a  transaction  of  sale  as 
by  aAy  other  circumstance.  Therefore  making  an  allowance  with 
reference  to  the  past  enjoyment,  that  was  perhaps  as  good  a  mode 
as  legislative  wisdom,  or  judicial  discretion,  could  devise :  but  in  this 
particular  case  a  valuation  upon  the  price  paid  some  years  ago  would 
be  great  injustice,  with  reference  to  the  fact,  that  the  contract  was 
influenced*  by  the  grantee's  state  of  health ;  and,  the  grantor  at  ten 
years'  purchase,  as  he  would  have  had  the  benefit,  if  the  chance,  to 
which  such  a  contract  is  subject,  had  turned  in  his  favor,  the  grantee 
living  only  five  or  six  years,  can  with  no  justice  call  upon  the  grantee 
to  bear  the  loss  from  the  speculation  turning  the  other  way.s  The 
parties  having  dealt  with  reference  to  the  dangerous  state  of  the  * 
grantee's  health,  I  cannot  see,  why  he  is  not  to  have  the  benefit  of 
the  improvement  in  his  health.  Upon  that  ground,  I  think,  the  ordi- 
nary rule  will  not  apply ;  and  as  to  taking  only  what  this  annuity 
would  .sell  for,  t  cannot  adopt  that  for  this  reason ;  that  in  the  case 
of  an  annuity  to  a  man  for  his  own  life  by  that  very  act  and  species 
of  sale,  I  convert  it  to  a  thing  less  valuable,  namely,  ah  annuity  for 
the  life  of  another. 

My  conclusion  is  therefore,  that  in  this  particular  case  the  Peti- 
tioner is  entitled  to  prove  for  the  value  stated  in  the  Master's  ile- 
port ;  and,  that  the  principle  may  be  understood,  I  shall  embody  it 
in  the  Order. 

Aug.  20rA.  The  Order  was  delivered  out :  declaring,  that  it  ap- 
pears by  the  Master's  Report,  that  at  the  time  of  the  pur- 
[*  255]  chase  of  the  annuity  the  grantee's  life  was  not  *  insurable  ; 
and  the  price  paid  is  understood  by  the  Court  not  to  be  so 
many  years'  purchase  as  is  ordinarily  given  for  an  annuity  for  the  life 
of*  the  grantee,  in  sound  health,  and  of  that  age  ;  that  the  Petition- 
er is  now  restored  to  health ;  and  under  all  the  circumstances  he 
must  be  admitted  to  prove  for  the  value  of  the  annuity,  as  reported 
by  the  Master,  having  regard  to  the  age  and  present  improved  health 
of  the  annuitant  (1).  

* 

1.  This  case  is  likewise  reported  in  1  Rose,  290. 

2.  As  to  the  admission  of  annuity  creditors  to  prove  under  a  commisnon  of 
bankruptcy,  taken  out  a^inst  the  ^ntor  of  the  annuities,  see,  anUy  the  note  to 
Ex  parte  James,  5  V.  7(3.  And,  with  respect  to  the  principle  upon  which  the 
value  of  the  annuities  is  to  be  calculated,  see  note  2  to  Dranks  v.  Cooper,  4  V. 
763. 

(1)  In  ExDorU  HlxUehead,  post,  557;  1  Mer.  10,  127,  the  Lord  ChanceUor  de- 
cided,  first,  that  the  stipulated  price  for  the  redemption  of  an  Annuity  is  not  the 
criterion  of  the^  value,  to  bej>roved  under  a  Commission  of  Bankruptcy :  secoiidly 
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G&ANT  of  Annuity  void  for  want  of  a  Memorial  registered ;  being  charged  on  an 
estate  of  less  annual  value  than  the  Annuity  ;  the  grantor,  being  the  grantee's 
attorney,  preparing  the  security,  and  depositing  the  title-deeds ;  but  misrepre- 
senting the  value  of  the  estate.  Proof  admitted  under  his  bankruptcy  only  for 
the  money  advanced,  with  liberty  to  file  a  Bill  for  an  equitable  hen  upon  the 
fraud  and  the  deposit 
Grant  of  Annuity  voidable  by  relation  for  want  of  enrolment,  [p.  258.] 
Deposit  of  deeds  until  a  Mortgage,  as  evidence  of  an  agreement  for  a  Mortgage, 
a  good  equitable  title  (a),  [p.  258,] 

Is  1810  the  Petitioner,  a  clergyman,  applied  to  his  attorney  to 
procure  an  annuity  of  210/.  for  the  joint  lives  of  the  Petitioner  and 
his  wife  at  the  price  of  1850i.  The  attorney  in  writing  proposed 
himself  to  grant  the  annuity  upon  these  terms,  to  be  secured  on  an 
estate,  of  which  he  was  seised  in  fee,  representing  it  to  be 
of^  precisely  the  annual  value  of  the  annuity.  He  dc-  [*  256] 
posited  the  title-deeds  with  the  Petitioner,  when  the  money 
was  paid ;  and  a  regular  grapt  of  the  annuity  was  prepared  by  him, 
and  executed'accordingly.  In  March  1811  a  Commission  of  Bank- 
ruptcy issued  against  the  attorney ;  when,  no  memorial  being  regis- 
tered, the  grant  appeared  to  be  void  under  the  Act  of  Parliament  (1)  ; 
not  being  within  the  exception ;  as  the  estate  was  of  less  annual 
value  than  the  annuity. 

Under  these  circumstances  the  Petition  was  presented  to  prove 
the  value  of  the  annuity  :  the  Petitioner  insisting  also  upon  an  equi- 
table lien  by  the  deposit  of  the  deeds. 

Sir  Samuel  RomUb/i  in  support  of  the  Petition,  cited  Edge  v. 
Worthingtm  (2). 

Mr.  Hart  and  Mr.  Leach^  for  the  Assignees,  contended,  that  the 
object,  to  have  an  annuity,  could  not  be  changed  to  a  mortgage ; 
citing  Norris  v.  Wilkinson  (8)  ;  and  distinguishing  Edge  v.  Worth- 
ingtony  as  containing  an  agreement  for  a  mortgage. 

The  Lord  Chancellor  [Eldon].---1  am  not  quite  prepared  to 
state,  as  a  clear  proposition,  that  in  so  distressing  a  case  as  this,  a 
Court  of  Equity  would  not  compel  a  chai^ge  of  this  annuity,  if  it  can 
be  established,  that  the  grantor  deposited  the  deeds  as  a  se- 
curity *  for  the  money,  until  the  annuity  should  be  granted.     [*  257] 

that  in  the  absence  of  anv  peculiar  circumstances  the  original  price,  with  the  va- 
riation occasioned  by  the  lapse  of  time  since  the  grant,  is  to  be  proved  as  the  value. 
This  rule  has  been  adopted  by  the  Statute  6  Gea  IV.  c  16,  a.  54. 

(a)  As  to  Equitable  Mortgages,  see  anUf  p.  202,  note  (a)  Ex  parte  ffamer, 

(1)  Stat  17  Gea  III.  c.  26 ;  repealed  by  Stat.  53  Geo.  III.  c.  141 ;  see  the  note, 
ante^  vol.  ii.  96. 

(2)  Before  Lord  Kenyon,  1786 ;  cited  from  Sir  Samuel  Romilly's  ms.  note. 

(3)  Anie^  vol.  xiL  192..  For  reference  to  the  authorities  upon  equitable  mort- 
gage, see  also.  Ex  parte  Wamtr  and  Ex  parte  ffkUbreadj  an<^  202;  Ex  parte 
OMiAig,  vol.  ix.  Il5^and  the  note,  117. 
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This  is  not  a  case,  in  which  the  ^ntee  was  himself  to  per- 
fect the  security  by  registering  a  memorial:  but  that  duty  was 
imposed  on  the  grantor  ;  who  was  the  Attorney  of  the  grantee ;  and 
18  in  that  character  chargeable  with  the  negligence,  by  which  this 
grant  is  defeated,  in  ordinary  cases  not  to  be  charged  on  the  grantor. 
Had  he  brought  an  action  for  his  title-deeds,  the  question  would 
have  been,  whether  the  substantial  contract  at  tlie  time  of  the  de- 
posit was,  that  the  estate  should  be  a  security  for  the  money  until 
an  effectual  grant  of  an  annuity ;  and  the  grantor,  who  must  be 
considered  as  undertaking  to  make  an  effectual  grant,  has  put  it 
out  of  his  own  power  to  do  so.  Unless  the  case  can  be  raised  as 
high  ad  that,  it  will  not  do ;  and  with  that  view  I  will  look  at  the  af- 
fidavits. 

Attg,  20th.  The  Lord  Chancellor. — The  first  question  upon 
this  proposal  to  grant  an  annuity,  considered  as  an  agreement,  is, 
whether  it  does  not  require  a  stamp.  The  proposal  contains  a  gross 
misrepresentation  of  the  annual  value  of  the  estate ;  which  is  less 
than  the  annuity ;  and  therefore  the  exception  in  the  Statute  does 
not  apply  to  the  grant  of  this  annuity,  which  is  void  to  all  intents 
and  purposes.  The  petitioner  therefore  has  a  clear  right  to  prove, 
as  a  debt,  the  money  advanced :  but  he  cannot  prove  the  value  of 
the  annuity ;  as  he  has  no  annuity.  Under  these  circumstances,  an 
Attorney  proposing  to  grant  an  annuity,  and  also  to  be  the  man 

of  business  on  both  sides,  undertaking  a  duty,  to  be 
[*298]     discha^ed    with    skill    and   fidelity,   *the   question   is, 

whether  it  is  possible  upon  a  fraud  as  gross  as  this,  the 
entire  neglect  of  that  duty,  undertaken  for  reward,  to  raise  a  de- 
mand of  annuity  upon  this  estate,  to  affect,  not  the  grantor  alone, 
but  his  general  creditors  in  bankruptcy ;  &nd  how  far  the  Act  of 
Parliament  stands  in  the  way  of  such  an  Equity.  Considering  the 
effect  of  the  Act  upon  all  equitable  titles,  distinguishing  between 
those  standing  upon  contract  and  those  flowing  from  fraud,  it  is  only 
possible  to  permit  the  petitioner  to  file  a  bill :  but  that  is  not  an  ap- 
plication proposing  to  lay  out  of  view  the  fact,  that  an  annuity  was 
granted.  This  annuity  was  not  only  granted,  pursuant  to  the  con- 
tract, but  it  was,  until  the  time  arrived,  when  a  memorial  was  nec- 
essary, and  there  was  a  default  in  not  registering  one,  a  title  actu- 
ally subsisting,  defeated  only  by  relation  upon  the  subsequent  de- 
fault. '  This  is  therefore  the  case  of  a  contract  for  an  annuity,  and  a 
good  annuity  granted  :  but  this  petition  aims  at  laying  out  of  con- 
sideration that  fact,  that  the  annuity  was  granted ;  insisting,  that 
the  proposal  should  be  considered  as  an  agreement,  that  the 
deeds  should  be  considered  as  deposited  with  the  grantee,  until 
an  effectual  annuity  was  granted ;  and  it  must  go  farther,  until 
the  grant  was  confirmed  by  actual  registration.  Is  that  the  mean- 
ing of  this  proposal ;  and,' if  so,  what  under  the  present  circum- 
stances is  the  remedy  ?  This  has  been  compared,  and  I  have  en- 
deavored ineffectually  to  follow  that,  to  a  deposit  of  deeds  until  a 
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mortgage.  In  that  case  the  deposit  is  evidence  of  an  agreement 
for  a  mortgage  :  and  an  equitable  tide  to  a  mortgage  is  here  as  good 
as  a  legal  title  :  but,  unless  there  is  some  consequence,  flowing  from 
fraud,  that  gives  the  equitable  title  to  the  annuity  acharacter,  as. a 
contract  for  a  deposit  of  deeds  until  the  grant  and  a  memorial  regis- 
tered, it  is  very  difficult  to  assimilate  the  cases.  In  the 
*  case  of  The  Duke  of  Bolton  v.  WiUiatns  (1)  the  Lord  ,  [*259] 
Chancellor's  opinion  was  against  the  lien  for  the  purchase- 
money,  that  was  insisted  on. 

Under  these  circumstances  I  cannot  upon  this  Petition  consider 
the  petitioner  as  a  mortgagee.  If  he  chooses  to  file  a  bill  for  that 
purpose,  i  will  make  an  Order  to  give  him  the  full  benefit  of  that 
species  of  proceeding ;  and,  if  he  has  the  deeds  in  his  hands,  the 
assignees  will  have  great  difficulty  to  get  them  from  him :  but  his 
claim,  as  an  equitable  mortgagee,  is  very  difierent. 

If  no  compromise  takes  place,  for  which  purpose  the  Petition 
noiay  stand  over,  the  petitioner  must  be  permitted  to  prove  the  bal- 
ance of  the  money  advanced,  deducting  the  payments  of  the  annuity 
received,  without  prejudice  to  a  bill  for  obtaining  better  relief  than 
I  can  give  him  upon  this  Petition  ;  and  reserving  the  dividend  :  but 
I  will  not  order  the  deeds  to  be  taken  out  of  his  hands. 


See  note  2  to  Byne  v.  Vivian,  5  V.  604. 


(1)  4  Bro.  C.  C.  S97;  oti/e,  vol.  ii.  138;  Jones  v.  Harris^  ix.  486;  see  ii.  156, 
and  the  note. 
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CAWTHORNE,  Et  parte  (1). 
[1815,  Jaw.  16,  25.] 

Proofs  in  Bankruptcy  expunged,  and  Certificate  re-called,  being  obtained  by 

fraud. 
CommisBion  of  Bankruptcy  for  the  mere  purpose  of  giWng  a  Certificate  a  coni^ira- 

cy,  liable  to  Indictment  or  Information. 

The  object  of  this  Petition  was,  that  proofs  of  debts,  admitted 
under  a  Commission  of  Bankruptcy,  may  be  expunged,  and  that  the 
bankrupt^  certificate  may  be  recalled,  as  being  altogether  the  result 
of  fraud.     The  fraud  being  clearly  established,  the  Order  was  made. 

The  Lord  Chancellor  [Eldon]  observed^  that  he  recalled  the 
certificate,  being  satisfied  that  it  ,was  obtained  by  a  very  foul  fraud  ; 
and,  he  would  repeat  in  this  case,  if  the  public  required  that  infor- 
mation, that,  if  a  Commission  of  Bankruptcy' is  taken  out  for  the 
mere  purpose  of  giving  a  certificate,  such  a  combination,  as  a  most 
illegal,  wicked,  conspiracy,  is  the  proper  subject  of  indict- 
[*261]  ment  *or  information  ;  and,  wherever  the  circumstances 
called  for  it,  he  should  uniformly  refer  them  to  the  consid- 
eration of  the  Attorney-General  (2). 

1.  This  case  is  likewise  reported  in  2  Rose,  186. 

2.  By  the  statute  of  6  Geo.  IV.  C  16,  s.  130,  it  is  enacted,  that  no  bankrupt 
shall  be  entitled  to  a  certificate,  who,  after  an  act  of  bankruptcjr  committed,  or  in 
contemplation  of  bankruptcy,  shall  have  destroyed,  altered,  mutilated,  or  faJbsified, 
any  of  nis  books,  papers,  or  securities ;  or  shall  have  been  privy  to  the  making 
any  false  entries,  m  any  book  or  account  or  other  document,  with  a  view  to 
defraud  his  creditors ;  or  who  shall  have  been  privy  to  the  proof  of  a  false  debt 
under  the  commission,  without  disclosing  the  same:  if,  therefore,  before  the 
allowance  of  Uie  certificate,  it  be  made  clearly  to  appear  that  the  law,  in  any  of 
Uiese  respects,  has  been  violated,  the  court  will  not  grant  the  bankrupt  his  certifi- 
cate :  but,  if  the  affidavits  be  so  contradictory  as  not  tp  establish,  distinctly,  what 
the  fact  really  is,  to  refiise  the  certificate  would  be  to  refuse  the  bankrupt  a  trial 
of  the  fact  by  a  jury,  of  which  he  ought  to  have  the  benefit:  Hr  parte  Kennel, 
1  Ves.  &  Beat  194;  Ex  parte  Joseph^  18  Ves.  341.  After  the  certificate  is 
granted,  it  may  still  be  vacated  at  law,  if  just  grounds  for  doing  so  itre  there 
established :  Hughes  v.  MorUy^  1  Bam.  &  Aid.  2b.  When  a  banlmipt  has,  with- 
out objection,  permitted  a  debt  to  be  proved  against  his  estate,  which  is  after- 
wards expunged  in  consequence  of  an  mvestigation,  raising  minima Jaeu  case  of 
fraud  and  collusion  on  the  part  of  the  bankrupt,  although  he  will  not  be  precluded 
from  giving  such  explanation  of  the  circumstances  as  he  may  have  to  ofier,  his 
certificate  will,  in  the  mean  time,  be  stayed,  notwithstanding  the  debt,  directed  to 
be  expunged,  may  not  have  been  the  means  of  turning  the  certificate  signed  by 

(1)  The  cases  in  the  interval,  from  the  Trinity  Vacation,  1812,  to  this  period, 
are  published  in  the  Reports  of  Vesey  and  Beames. 

(2)  See  the  Lord  Chancellor's  observations,  ante,  vol.  vi.  i. 
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the  crediton  in  his  favor:  Er  parte  Laffert^  I  Rose,  330.  Ai  to  the  cases  in 
which  a  certificate,  actually  allowed,  will  be  recalled,  without  putting  the  credi- 
tors to  the  trouble  and  expense  of  avoiding  it  by  action  at  conunon  law,  see,  atUe^ 
note  3  to  £r  joarU  HaU,  17  V.  62,  and  the  note  to  Ex  parte  Mawwn,  6  V.  614. 

3.  That  all  the  parties  concerned  in  getting  up  a  fraudulent  commission  of 
banlnruptcy,  are  guilty  of  a  conspiracy,  and  liaole  to  a  criminal  piiosocution,  see 
the  note  to  Expmie  Tharpy  1  V.  394. 


EARL  CHOLMONDELEY  v.  LORD  CLINTON  (1). 
[1815,  Jaw.  16,17;  Feb.  a] 

A  If  Attorney  or  Solicitor  cannot  give  up  his  Client,  and  act  for  the  opposite  party, 

in  any  suits  between  them  (a). 
Attorney  prevented  from  communicating  his  Client's  secrets  even  by  striking  off 

the  Roll :  not  permitted  to  give  evidence  of  them,  [p.  268.] 
As  to  preventing  the  Clerk  of  an  Attorney  or  Solicitor  from  ^ving  evidence  of 

facts  come  to  his  knowledge  in  that  service,  Qt«<E^e.    Bistmction,  where  he 

afterwards  becomes  partner,  [p.  272.] 
Solicitors  in  partnership  cannot  dissolve  their  partnership,  as  against  their  Client, 

without  his  consent,  so  as  to  enable  the  returing  partner,  as  discharged,  to  act 

against  hira,  [p.  273.] 
Practice  of  Solicitors,  partners,  dividing  their  business,  considering  one  only  as 

agent  to  the  other,  aisallowed :  the  Client  being  entitled  to  their  united  exer- 
tions, [p.  273.] 
The  former  practice,  not  to  accept  a  Retainer  against  a  Client  from  the  adversary 

without  giving  notice  and  an  option,  relaxed :  bjat  not  to  be  accepted,  if  the 

Counsel  knows  what  may  be  prejudicial  to  the  former  Client,  though  refusing 

to  retain,  [p.  274.] 

A  MOTION  was  made  by  the  Defendant  for  an  Injunction,  res-' 
training  the  PMntifT,  Earl  Choimondeley,  from  employing  William 
Montriott  as  his  solicitor  in  this  suit,  or  as  his  attorney  or  solicitor  in 
any  other  suit  in  equity  or  action  at  law,  commenced  or  to  be  com- 
menced by  Earl  Choimondeley  against  Lord  Clinton,  in  respect  of 
any  estates  or  property,  the  title  whereof  came  to  the  knowledge  of 
Montriou  as  the  clerk  to  William  Seymour,  one  of  the  Defendants, 
while  he  was  ^he  attorney  and  solicitor  of  the  Defendant,  Lord 
Clinton,  or  which  came  to  the  knowledge  of  Montriou,  as  solicitor 
for  Lord  Clinton  in  partnership  with  Seymour,  or  with  Seymour  and 
Squibb ;  and  also  restraining  Montriou  from  acting  as  solicitor  or 
attorney  for  Earl  Choimondeley  in  any  such  suits  or  actions,  and 
from  communicating  to  Earl  Choimondeley,  his  counsel,  solicitors, 

(1)  Coop.  80. 

(g)  A  t^licitor  should  not  undertake  any  suit  or  business,  in  transacting  which 
he  might  and  probably  would  be  able  to  take  advantage  of  a  knowledge  of  facts 
previously  communicated  to  him  confidentially,  or  incidentallv,  from  other  business 
transacted  for  another  client,  and  iniuriously  to  the  latter.  2  Chitty,  Prac.  part  3, 
cap.  1,  p.  18,  where  the  subject  of  the  Retainer  of  a  Legal  Agent  is  minutely  con- 
sidered. 

With  regard  to  the  privilege  of  counsel,  solicitors  and  attorneys,  see  onie,  notes 
(o)  and  (&)  Wrigld  v.  Mayer^  6  V.  280. 
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attorneys,  or  agents,  any  information  relating  to  the  matters  in  dispute 
in  such  suits  or  actions,  which  has  come  to  the  knowl- 
[*  262]  edge  of  Montriou  as  clerk  to  *  Seymour,  or  as  solicitor  to 
Lord  Clinton,  as  before  mentioned. 

Lord  Clinton  by  his  affidavit  stated  his  information  and  belief, 
that  Montriou,  first  as  clerk  to,  and  afterwards  as  partner  with  Sey- 
mour, acquired  such  information  relative  to  the  deponent's  title  to 
the  estates  in  question  in  this  suit,  and  matters  connected  therewith, 
as  would  render  his  being  concerned  in  the  management  of  this 
suit,  as  solicitor  for  the  Plaintiff  Earl  Cholmondeley,  highly  prejudi- 
cial and  injurious  to  this  deponent ;  and  that  he  was  assured  by  the 
said  Plaintiff,  by  letter,  dated  the  21st  of  November,  1812,  that  it 
was  nojt  in  his  power  to  tell  the  deponent,  who  the  person  >vas,  that 
gave  him'  the  information  he  had  received  relative  to  the  estates  in 
question ;  and  that  such  information  came  by  an  anonymous  hand. 

The  other  affidavits  in  support  of  the  Motion,  by  Messrs.  Sey- 
mour and  Squibb,  the  solicitors  of  Lord  Clinton,  and  two  of  their 
clerks,  stated  the  original  employment  of  Mr.  Seymour  in  1805,  as 
Lord  Clinton's  attorney  and  solicitor  ;  at  which  time  Mr.  Montriou 
was  a  clerk  in  the  deponent  Seymour's  Office ;  and  so  continued 
until  1809,  when  articles  of  partnership  were  executed  between 
them ;  under  which  they  continued  the  solicitors  of  Lord  Clinton 
until  March,  1813;  when  William  Squibb  was  taken  into  the  part- 
nership. In  1812  the  Bill  in  this  suit  was  filed  to  recover  consider- 
able estates  of  Lord  Clinton  in  the  counties  of  Devon  and  Cornwall, 
claimed  by  the  Plaintiffs;  and  Montriou,  while  clerk  and  partner 
with  the  deponent  Seymour,  became  intimately  acquainted  with,  the 
affairs  and  property  of  Lord  Clinton,  and  the  titles  to  the  estates, 
the  subject  of  this  suit ;  preparing  abstracts,  deeds,  &c., 
[*  263]  relating  to  *  them  ;  and  the  deponent  Seymour  conferring 
with  him  upon  the  title,  and  the  defence.  The  answer 
was  prepared  in  1812.  The  parnership  was  dissolved  at  Michael- 
mas 1813,  as  to  Montriou  ;  who  in  December  1814  communicated 
his  appointment  to  be  solicitor  to  the  Plaintiff  Earl  Cholmondeley 
for  conducting  his  suits  against  Lord  Clinton. 

All  the  deponents  stated,  that  Montriou,  as  such  clerk  and  part- 
ner, acquired  such  information  touching  the  titles,  estates  and  affairs 
of  Lord  Clinton,  and  his  defence,  die,  as  would  in  their  judgment 
and  belief  render  his  being  concerned  in  the  management  of  this 
suit  as  solicitor  for  the  Plaintiff  highly  prejudicial  and  injurious  to 
Lord  Clinton ;  and  they, could  point  out  particulars,  did  they  not  be- 
lieve, that  they  should  thereby  produce  great  part  of  the  mischief, 
which  the  application  to  the  Court  is  intended  to  avert. 

Mr.  Montriou's  affidavit  against  the  Motion  stated,  that  Mr.  Sey- 
mour was  consulted  confidentially  by  and  on  behalf  of  Lord  Clin- 
ton :  but  the  deponent  never  was  consulted  confidentially ;  nor  in 
any  manner  interfered  but  as  the  agent,  at  the  request,  and  under 
the  direction,  of  Seymour ;  who.  as  is  usual,  where  one  partner  in 
particular  is  employed  for  a  Defendant,  appeared  to  the  Bill  in  his 
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own  name  as  solicitor,  and  alone  communicated  with  Lord  Clinton, 
his  friend  and  counsel,  the  PlaintifTs  solicitor,  and  all  other  persons, 
touching  such  defence ;  and,  except  in  the  public  formal  proceed- 
ings, and  frequently  as  to  them,  corresponded  in  h\%  own  name ; 
that,  all  confidential  letters  were  addressed  to  him  alone ;  many 
marked  "  private ; "  and  all  such  letters  and  copies  kept  privately  by 
him ;  and  no  such  papers,  nor  cases  and  opinions  of  Counsel,  were 
ever  cofnmunicated  to  ttie  deponent :  and  all  the  deeds, 
papers,  &c.,  relating  to  *  the  estates,  were  collected  by  [•  264] 
Seymour  in' the  beginning  of  1812;  and  secured  in  his 
private  office.  The  deponent,  admitting  his  acquaintance  with  some 
of  Lord  Clinton's  affairs,  stated,  that  he  never  acted  in  them  inde- 
pendent of  Seymour's  direction,  or  saw  the  estates,  or  was  ac- 
quainted -with  the  tenants,  or  receivers  of  the  rents ;  and,  except, 
when  he  was  clerk,  revising  an  old  abstract  relating  to  the  estates  in 
question,  does  not  recollect  that  he  prepared  any  deeds,  &c.,  or  thi^t 
Seymour  conferred  with  him  on  the  title,  farther  than  by  informing 
him  of  the  Plaintiff's  claim,  and  the  objection,  on  which  it  was 
founded ;  admitting,  that  he  is  well  acquainted  with  the  abstract  of 
the  Defendant's  title ;  which  does  not  contain  any  deed  or  statement, 
that  is  not  on  the  pleadings ;  and  stating,  that  the  answer  was  pre- 
pared under  Seymour's  immediate  and  exclusive  direction ;  that  the 
deponent  was  never  consulted  upon  it ;  and  from  the  dissolution  of 
.  the  partnersh.ip  wholly  lost  sight  of  this  suit ;  that  the  application  to 
him  to  become  the  Plaintiff's  solicitor,  came  from  the  Plaintiff's 
agent;'  find  the  deponent  neither  directly  nor  indirectly  solicited  dr. 
sought  for  such  appointment ;  which  was  most  unlocked  for  and  un- 
expected on  his  part ;  denying,  (in  the'terms  of  the  affidavit  in  sup- 
port of  the  motion,)  that  he  is  in  possession  of  information,  acquired 
as  clerk  or  partner,  that  would  in  his  judgment  and  belief  render  his 
being  concerned  for  the  Plaintiffs  highly  prejudicial  to  the  Defend- 
ant ;  and  slating,  that  the  treaty  for  the  dissolution  of  partnership 
commenced,  and  was  concluded  very  soon  after  Lord  Clinton  ap- 
peared to  the  Bill  in  November  181 2. 

This  affidavit,  bs  to  Mr.  Montriou's  appointment  as  the  Plaintiff's 
solicitor  being  unsolicited  and  unexpected  and  solely  at  the  in- 
stance of  the  Plaintiffs  agent  was  confirmed  by  the  affi- 
davit of  that  agent.  It  was  stated  at  the  *  Bar,  but  not  by  [*  265] 
affidavit,  and  was  not  admitted,  that  Lord  Cholmondeley 
intended  to  continue  in  all  his  other  concerns,  except  the  suits 
against  Lord  Clinton,  the  Solicitors  originally  employed  by  him.  It 
was  admitted  that  one  stipulation  in  the  articles  of  dissolution  was, 
that  Mr.  Montriou  should  not  act  as  Solicitor  for  Lord  Clinton. 

Sir  Samuel  Romilly^  Mr.  BeU,  Mr.  Healdy  and  Mr.  Preston  in 
support  of  the  Motion. — ^This  application,  certainly  new,  is  made  on 
general  principles,  but  also  under  very  particular  circumstances. 
Mr.  Montriou  does  not  disclose  the  motive  to  his  appointment ;  and 
we  cannot  demand  that  disclosure  from  him,  as  the  PlaintifTs  Solic- 
itor ;  but  the  clear  result  is,  that  tlie  Plaintiff  sought  out  the  Solicitor 
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of  his  antagoDiflft  in  this  caoseto  be  his  Solicitor  ih  it;  that  measare 
not  appearing  to!  proceed  from  dissatisfaction,  with  his  former  Solicit- 
on.  A  most  material  circumstance  is,  that  the  Plaintiff  owes  his 
claim  to  this  ^  great  estate  entirely  to  anonymous  inforniation  from 
some  person,  who  could  have  acquired  it  only  by  inspection  of  the 
Defendant's  title. . 

An  attorney  at  law  is  npt  at  liberty  to  reject  his  client,  and  with- 
draw from  his  ^uit.  The  rule,  that  he  caHaot  be  changed  without 
leave,  is  the  privilege  of  the  opposite  party ;  who  would  not  know 
on  whom  to  serve  process  ;  but  the  converse,  that  the  attorney  can- 
not withdraw^  stands  upon  a  different  principle,  for  the  benefit  of 
the  client,  to  prevent  the  commnnicatton  of  his  secrets;  and  that 
the  attorney  has  pledged  his  duty  to  the  client  during  the  continU'^ 

ance  of  the  si^rt.  This  applies  equally  to  the  Solicitor  and 
1*266]     the  Attorney:   *  VdUant  v.  Dodomede  (1),  W^$an  v. 

Bastall  (2)y.Sandford  y.  Remington  (3).  The  only  dis^ 
tinctioii  is-  upon  the  other  principle,  that  in  this  CouK  the  Atldrney 
on  the  record  is  the  Clerk  in  Court ;  who,  Lord  Hardwicke  (4)  says, 
cannot  be  changed  at  pleasure.  .  ^    ^ 

All  the  information,  acquired  by  a  Solicitor  in  that  character,  he 
not  only  cannot  be  compelled,  but  is  bound  not,  to  disclose;  and 
that  privilege  of  the  client  continues  to  exist  in  all  future  time,  wheti 
the  Solicitor  has  ceased  to  fill  that  situation';  as  BuUeri  J.  ob- 
serves (5)  in  WxUony.  RastaU. 

Jf  the  Plaintiff  could  not  compel  Mr^  Montriou  to  appear,  and 
disclose  his  information,  as  a  witness,  can  be.  obtain^  and  make  use 
of,  that  information  by  employing  htm  in  the  far  more  important 
situation  of  Solicitor  ?  The  dissolution  of  partnership  is  nothing 
to  the  client;  who  trusted  them  bottu  Any  inconvenience  that 
Mr.  Montriou  may  sustain  in  continuing  I^ord  Clinton^s  Solicitor  is 
of  his  own  creation.  Though  his  agreement  with  his  partners  knay 
deprive  him  of  the  profits,  he  has  no  right  to  consider  himself  dis- 
charged from  the  duty  he^  had  undertaken,  and,  as  an  independent 
man>  at  liberty  to  take  the  business  of  any  one,  who  will  employ 
him,  if  inconsistent  with  that  duty.  Had  he  been  the  sole  Solicitor 
of  Lord  Clinton,  who  refused  to  employ  him  any  longer,  the  case 
might  be  different ;  but  this  is  a  Solicitor,  not  reject^  Jby,  but  re- 
jecting, his  client.     If  cannot  be  disputed,  that  the  sole  motive  to 

the  appointment  is,  that  this  gentleman,,  as  he  has  been 
[*  267]     the  Defendant's  Solicitor,  will  be  of  •  more  use  than  any 

other.  Whatever  his  intention  may  be,  it  is  not  possi- 
ble .for  him  in  his  new  situation  to  devest  Mmself  of  the  knowledge 
he  has  acquired  in  the  Defendant's  service,  and  bound  .himself  by 
I. .1.  .*..  ■    ■  .1  .    '  i ' -  .    ..  I .... — ^ 

(l)2Atk.524.   ^ 

(2)  4  Term  Rep.  753. 

(3)  Anit^  vol.  ii.  189;  see  the  note. 

(4)  a  Vea.  112,  Taylor  v.  LewU. 

(5)  4  Term.  Rep.  75^ 
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his  oath  as  a  Solicitor  to  use  for  his  benefit ;  which  therefore  dis- 
ables him  from  performing  his  duty  to  his  new  client. 

The  Lord  Chancellor  [Eldon]. — If  there  is  any  ground  for 
this  application,  either  as  a  motion  in  the  cause,  or  upon  the  gen- 
eral jurisdiction,  it  must  be  furnished  by  a  general  principle,  not 
the  particular  circumstances  of  the  case:  otherwise  the  Court 
must  try  every  such  case  on  its  particular  circumstances,  and  it 
cannot  be  so  discussed  without  a  disclosure  from  the  Solici- 
tor of  all  he  knows.  Yet,  though  I  must  decide  upon  a 
general  principle,  it  would  be  unjust  to  prevent  the  party  from 
going  into  the  particular  circumstances,  that  have  been  referred 
to.  I  recollect  many  instances,  both  as  to  Counsel  and  At- 
torneys, in  which  it  was  extremely  difiicult  for  a  man  to  say,  he 
should  have  been  employed  in  both  causes ;  and  with  regard  to  that 
*'  Quod  dubitoi  tie  feceris  "  is  a  good  rule  for  the  regulation  of  your 
own  conduct:  but  I  do  not  recollect  an  instance  of  a  Solicitor 
changing  his  situation  from  the  Defendant  to  the  Plaintifi*.  The 
case  might  easily  be  put,  that  a  most  honest  man,  so  changing  his 
situation,  might  communicate  a  fact,  appearing  to  him  to  have  no. 
connection  with  the  case,  and  yet  the  whole  title  of  his  for- 
mer client  might  depend  on  it.  *  Though  Sir  John  [*  268] 
Strange's  opinion  was  (1),  that  an  Attorney  might,  if  he 
pleased,  give  evidence  of  his  client's  secrets,  I  take  it  to  be  dear, 
that  no  Court  would  permit  him  to  give  such  evidence ;  or  would 
have  any  difficulty,  if  a  Solicitor,  voluntarily  changing  his  situation, 
was  in  his  new  character  proceeding  to  communicate  a  material  fact. 
A  short  way  of  preventing  him  would  be  by  striking  him  ofi*  the 
Roll. 

Sir  Arthur  Piggotty  Mr.  Hart,  Mr.  Leach,  Mr.  RoupeU,  and  Mr. 
ShadweU,  against  the  Motion. — ^This  application,  which  is  utterly 
unsupported  by  precedent,  must,  if  successful,  produce  the  most  im- 
portant and  extensive  consequences.  The  questions  are,  first,  what 
jurisdiction  there  is  upon  this  subject ;  and,  if  any,  on  what  principle 
it  is  to  be  exercised.  Does  it  stand  upon  a  general  abstract  princi- 
ple, applicable  to  all  cases,  or  upon  the  particular  circumstances  of  each 
case  ?  Is  it  to  extend  to  every  Clerk,  and  to  Counsel ;  who  are 
frequently  concerned  after  a  very  full  communication  of  the  oppon- 
ent's case?  What  is  a  conveyancer  to  do,  having  given  an  opinion 
on  a  title,  which  is  afterwards  laid  before  him  by  another  person  ?  If 
a  Counsel,  having  advised  upon  pleadings  and  evidence,  not  being 
retained  the  next  day  receives  a  retainer  on  the  other  side, 
which  he  is  not  only  *  entitled,  but,  as  a  servant  of  the  [*  269] 
public,  bound  to  receive,  there  is  no  practice  requiring  no- 
tice to  be  giv^n  of  that.     This  applies  equally  to  the  other  branch  of 

(1)  The  Bifibp  o/'fFuicfte«<er  v.Foiimter,2  Ve8.445;  see  anU,  fFrighi  v  Meyer, 
vol.  vi.  280,  and  the  note,  282. 
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the  profession.  In  the  instance  of  a  cause  and  cross-cause  is  a 
Solicitor,  or  clerk,  by  having  been  a  week  in  a  great  office  excluded 
from  any  participation  in  that  business?  Can  he  never  be  employ- 
ed, as  clerk,  by  the  Solicitor  conducting  the  cause  of  the  opposite 
parties ;  or  becoming  himself  a  Solicitor,  undertake  their  cause  ?  If 
this  is  expedient,  it  is  the  proper  subject  of  a  prospective  general 
rule :  but  all  these  cases  show,  that  the  principle,  however  specious, 
cannot  be  solid.  If  the  general  principle  could  be  maintained,  it 
must  admit  exceptions ;  and  the  reason  cannot  apply,  where  no  in- 
convenience can  be  sustained  by  the  former  client.  The  effect  of 
the  Defendant's  conduct  is,  that  Mr  Montriou  is  given  up,  as  his 
Solicitor.  One  of  the  stipulations  upon  the  dissolution  of  partner- 
ship is,  that  Montriou  shall  never  be  employed  by  Lord  Clinton  ; 
who  assents  to  that ;  and  therefore  cannot  complain  of  the  effect  of 
his  own  act.  Suppose  Mr.  Montriou  during  the  whole  progress  of 
this  cause  had  been  out  of  the  kingdom,  and  could  not  possibly 
have  had  any  communication  upon  it:  an  extreme  case  certainly, 
but  not  going  beyond  the  actual  fact,  that  he  is  an  entire  stranger  to 
all  the  confidential  communications  between  his  partner  and  the  De- 
fendant, and  to  every  part  of  the  title  except  what  was  public  upon 
the  face  of  the  pleadings.  The  nature  of  this  cause,  a  mere  ques- 
tion of  Law,  upon  the  construction  of  deeds,  involving  no  secrets, 
confirms  Montriou's  assertion,  that  he  has  no  information,  the  dis- 
closure of  which  can  prejudice  the  Defendant. 

Sir  Samuel  Romillyj  in  reply. — ^This  case,  now  represent- 
[•  270]  ed  as  one  of  mere  •  construction,  in  which  there  was  no  se- 
cret, is  of  such  a  nature,  that  Lord  Clinton's  Solicitor  would 
not  trust  his  clerks,  nor  even  his  partner,  with  the  whole  of  it.  It 
involved  many  important  considerations  besides  the  mere  construc- 
tion of  deeds :  the  Solicitor,  for  instance,  might  advise  the  Plaintiff 
against  entering  into  a  compromise,  that  was  actually  depending  at 
the  time,  or  might  otherwise  conduct  the  cause  according  to  the  in- 
formation he  had  obtained.  The  application  however  is  not  confin- 
ed to  this  particular  cause ;  but  is  made  upon  a  general  principle, 
under  your  lordship's  general  jurisdiction  and  authority  over  solici- 
tors and  suitors,  to  prevent  the  Plaintiff's  employing  Mr.  Montriou 
in  this,  or  any  other,  cause,  in  which  he  has  been  concerned  for  Lord 
Clinton,  respecting,  not  these  particular  estates  only,  but  any  estates 
or  property,  the  title  whereof  came  to  his  knowledge,  while  he  was 
clerk  to,  or  partner  with,  the  Defendant's  Solicitor ;  to  prevent  the 
Plaintiff's  employing  the  Solicitor  of  the  Defendant,  against  his  con- 
sent, in  this  and  other  causes,  in  which,  as  such  Solicitor,  he  has  ac- 
quired information.  The  consequences,  to  which  such  a  decision 
upon  the  general  principle  may  lead,  are  not  now  before  the  Court. 
With  regard  to  the  information  acquired  as  clerk  there  can  be  no 
doubt :  though  it  has  not  been  decided,  that  the  protection,  given  to 
a  Solicitor,  as  a  witness,  &c.,  extends  to  the  clerk  ;  who  expressly 
covenants  for  secrecy.  I  do  not  understand  the  rule  as  to  Counsel 
to  be  as  it  is  represented.     I  conceive,  that  a  Counsel,  consulted  con- 
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iidentially,  cannot  counsel  on  the  opposite  side  without  giving  notice. 
Great  laxity,  I  admit,  prevails  as  to  retainers:  a  difficulty,  when  it 
occurs,  is  usually  referred  to  some  other  Counsel ;  and  the  conse- 
quence is,  that  there  is  no  general  rule.  That  case  of  a  Counsel 
however  is  not  applicable  to  a  Solicitor,  receiving  profit  in 
the  cause,  in  which  he  is  •concerned.  The  Term  fees,  [•  271] 
which  are  not  for  business  done,  are  in  nature  of  a  retain- 
er ;  and  it  is  admitted,  that  a  Counsel  cannot  reject  a  retainer  ;  and 
accept  one  from  the  bpponent.  The  Solicitor  cannot  discharge  his 
client,  whose  cause  he  has  undertaken  to  carry  through  unless  he  is 
discharged :  much  less  is  he  at  liberty,  rejecting  his  client,  to  go  over 
to  the  other  side.  He  cannot  be  permitted  to  act  for  that  parly ; 
whatever  may  be  the  difficulty  of  closing  his  mouth:  but  there  can 
be  no  doubt,  that  in  this  case  the  Injunction  will  have  complete  ef- 
fect in  preventing  any  communication,  directly  or  indirectly.  Irre-. 
parable  injury  will  support  an  Injunction,  even  though  the  act  would 
subject  the  party  to  a  criminal  prosecution :  but  this  application  is 
made,  not  merely  upon  that  ground,  but  upon  the  general  jurisdic- 
tion over  an  officer  of  the  Court,  deriving  great  advantage  from  his 
situation,  entitled  to  protection,  and  liable  in  a  peculiar  manner  and 
summary  mode  to  animadversion. 

Jan.  llth.  The  Lord  Chancellor  [Eldon]. — ^The  facts,  upon 
which  this  application  is  made,  so  far  as  I  have  any  thing  to  do  with 
them,  lie  in  an  extremely  narrow  compass.  They  have  led,  perhaps 
from  necessity,  to  considerable  discussion  at  the  Bar ;  as  it  was  im- 
possible in  that  part  of  the  Court  to  consider  such  a  case  in  any  other 
point  of  view,  than  one  surrounding  it  with  reference,  not  only  to 
the  legal  right  of  the  Plaintiff  and  Mr.  Montriou  to  act,  as  they  pro- 
pose, but  also  to  the  propriety  and  delicacy  of  their  so  acting ;  and 
it  is  now  avowed,  that  this  mode  of  discussing  the  case 
may  *  have  some  effect,  if  no  legal  effect  can  result  from  [•  272] 
these  facts. 

How,  or  by  whom,  the  Plaintiff  Lord  Cholmondcley  was  informed 
of  his  claim  to  these  estates,  is  not  for  my  consideration.  Whatever 
may  be  the  rule  as  to  preventing  the  clerk  of  an  Attorney,  or  Solici- 
tor, from  giving  evidence  of  facts,  the  knowledge  of  which  was  ac- 
quired during  that  service  (1),  if  I  had  to  determine,  whether  a  dis- 
tinction arises  from  the  circumstance,  that  the  clerk  afterwards  be- 
comes partner,  great  consideration  would  be  necessary,  before  I  could 
decide  against  that  distinction.     Taking  the  rule  however  to  be,  that 


(1)  See,  as  to  the  Clerk,  Brickeno  v.  Thorp,  1  Jac.  300;  and  as  to  the  Attorney 
or  Solicitor  himself,  an/e,  fVrighl  v.  Meyer,,  vol.  vi.  280,  and  the  note,  282 ;  Beer 
V.  IFitrd,  1  Jac.  77 ;  Parkins  v.  Hatokahaio,  2  Stark.  240 ;  the  Agent  of  the  Attor- 
ney subject  to  the  privilege :  so  a  Scrivener :  Harvey  v.  iSiV  liobert  Clayton,  2 
Swanst  221,  n.  from  Lord  Nottingham's  5iss.  A  Steward,  though  perhaps  not  to 
be  examined  generally  as  to  his  principal's  title,  and  the  contents  of  his  deeds.  &c. 
may  as  to  facts,  to  which  any  other  witness  must  answer,  and  which  the  Principal 
could  be  compelled  to  discover :  Earl  of  FaJmovih  v.  Moss,  11  Pri.  455. 
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the  clerk  may  give  evidence  of  facts,  the  knowledge  of  which  he  ac- 
quired in  the  service  of  his  Master,  no  honest  man  would  give  that 
evidence  without  asking,  whether  he  could  refuse.  If  he  could  not, 
that  is  hot  material  to  the  case  of  the  Solicitor ;  to  whom  the  same 
I'ule  of  law  in  that  ivay  of  putting  it  would  not  apply. 

In  my  view  of  the  facts  of  this  case  both  Mr.  Seymour  and  Mr. 
Montriou  were  the  Solicitors  of  the  Defendant  until  the  dissolution 
of  their  partnership.  That  dissolution  was  the  effect  of  a  contract 
between  themselves;  one  term  of  which  contract  was,  that  Mr. 
Seymour  was,  and  Mr.  Montriou  was  not,  to  continue  the  legal  ad- 
viser of  Lord  Clinton  ;  who,  it  is  said,  gave  his  consent  to  that ;  and 
therefore  Mr.  Montriou  is  by  that  consent,  that  he  should  be  no 
longer  employed,  under  the  contract  between  him  and  Mr.  Seymour, 
to  be  considered  as  in  the  situation  of  a  solicitor  discharged  by  Lord 
Clinton.  I  cannot  agree  that  Lord  Clinton  and  Mr.  Mon- 
[*  273]  triou  are  in  the  relation  of  discharging  client  *  and  dis- 
charged solicitor.  The  mischief  is  obvious.  There  may 
be  a  question,  whether  solicitors  in  partnership  can  dissolve  their 
partnership  as  against  a  client,  who,  having  employed  them  both, 
insists  upon  the  benefit  of  their  united  exertions  (1).  Can  one 
partner  say  to  his  employer,  according  to  Mr.  Montriou's  assertion, 
that  he  never  acted  but  as  agent  to  the  other  ?  Was  it  ever  com- 
municated to  Lord  Clinton,  that  Mr.  Montriou  never  acted  in  his 
aifairs ;  and  had  not  Lord  Clinton  a  right  to  the  talents  and  exertions 
of  both  ?  I  am  aware,  that  a  practice  prevails  among  partners  of 
dividing  their  business ;  and  as  between  themselves  they  might  make 
that  agreement :  but  they  cannot  be  heard  to  say  so  in  a  Court  of 
justice.  If  there  is  a  principle,  on  which  the  Court  will  not  permit 
a  solicitor  to  change  from  one  party  to  the  other,  it  would  be  singular, 
that,  as  they  choose  to  dissolve  their  partnership,  the  retiring  partner 
is  to  consider  himself  discharged.  What  is  the  situation  of  the  client? 
If  he  is  not  to  employ  both,  he  must  employ  one,  or  neither:  if  he 
employs  one,  the  other  may,  it  is  said,  consider  himself  let  loose,  as 
if  discharged  from  all  those  obligations,  which  he  had 
[•  274]  undertaken;  *and  both,  if  he  emplays  neither  of  them, 
may  consider  themselves  so  let  loose,  and  at  liberty  to 
exert  their  separate  efforts  against  him,  and  to  be  as  hostile  to  him 
as  they  please.  The  one  ceases  to  be  solicitor  by  the  act  of  both, 
placing  the  client  in  such  a  situation,  that  he  must  take  the  one  or 
the  other.  He  takes  one,  as  the  least  of  two  ^vils,  between  which 
their  act  compels  him  to  choose.      It  is  impossible  therefore  to 

(1)  In  the  case  of  Cook  v.  Bhodts^  14th  January,  1815,  on  a 'motion  to  dissolve 
an  Injunction  upon  disputes  between  partners,  as  attorneys  and  solicitors,  the  Lord 
Chancellor  laid  down  as  clear,  tliat  they  could  not  without  consent  of  their  client, 
who  confided  to  their  ioint  skill,  dissolve  their  partnership,  and  turn  him  over  to 
one  of  them  ;  though  they  might  give  him  notice,  that  they  would  not  be  any  long- 
er concerned  for  him ;  and  have  their  Bill  to  that  time  settled ;  and  that  the  name 
of  one,  who  had  retired  several  years,  taking  an  annuity,  and  permitting  the  use 
of  his  name  and  Office,  must  continue  to  be  used  during  the  concerns  of  Uie  client, 
who  employed  them  under  that  firm. 
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consider  Mr.  Montrioo  as  discharged,  in  the  sense  that  has  been 
aigued. 

I  lay  out  of  my  view  all  the  particular  facts  of  this  case,  except  as 
they  may  form  aqy  hypothetical  case  to  represent  the  extent  of  the 
mischief,  which  it  may  be  necessary  to  contemplate  for  the  purpose 
of  excluding  it.  The  naked  question  is,  whether  a  person,  having 
been  for  a  conmderable  time  employed  in  a  cause  for  the  Plaintiff, 
can,  after  discharging  himself,  as  I  must  take  Mr.  Montriou  to  have 
done,  from  the  relation  of  attorney  for  the  Plaintiff  in  that  cause, 
become  attorney  for  the  Defendant.  The  answer  to  the  novelty  of 
the  application  is,  that  the  question  must  be  considered  open,  unless 
in  memory  or  tradition  any  instance  can  be  shown  of  such  a  fact 
having  actually  occurred.  I  do  not  recollect,  either  in  my  own  expe- 
rience, or  from  information  in  the  memory  of  any  one,  any  such  in- 
stance. The  practice  of  the  Bar  in  my  time  was  this :  If  a  retainer 
was  sent  by  a  party,  against  whom  the  Counsel  had  been  employed, 
the  retainer  being  in  a  cause  between  the  same  parties,  the  Counsel, 
before  accepting  it,  sent  to  his  former  client,  stating  the  circumstance, 
and  giving  him  the  option.  That  has,  I  believe,  been  re- 
laxed ;  and  *the  course  now  is,  as  it  has  been  represented  [*  275] 
at  the  Bar.  I  do  not  admit,  that  he  is  bound  to  accept  the 
new  brief.  My  opinion  is,  that  he  ought  not,  if  he  knows  any  thing, 
that  may  b^  prejudicial  to  the  former  client,  to  accept  the  new  brief, 
though  that  client  refused  to  retain  him. 

If,  however,  the  law  is,  that  a  solicitor,  under  these  circumstances, 
may  discharge  himself,  and  carry  all  ttie  knowledge  he  has  acquired 
as  solicitor  for  the  party,  who  employed  him,  to  the  other  party  in 
that  cause,  that  law  must  be  administered :  but,  considering  it  hypo- 
thetically,  a  Judge  is  justified  under  such  circumstances  in  supposing 
that  the  attorney  is  employed  for  that  reason  alone,  that  he  had  been 
employed  by  the  other  party ;  as  a  Judge  must  consider  every  possi- 
ble combination  of  circumstances,  to  which  the  principle,  on  which 
be  acts,  may  apply :  but  I  disavow  any  conception,  that  such  is  the 
real  case  before  me. 

Upon  many  of  the  grounds,  that  have  been  agitated,  I  shall  not 
give  any. Judgment.  I  shall  decide  this  case  upon  the  dry  question, 
whether  this  Plaintiff  has  a  legal  fight  to  employ  Mr.  Montriou,  and 
whether  he  has  a  legal  right  to  accept  that  employment.  With  re- 
gard to  propriety  or  delicacy  of  conduct,  I  do  not  sit  in  this  place  to 
communicate .  my  opinion  upon  such  subjects ;  and  therefore  shall 
follow  the  example  of  Lord  Thurlow ;  who  upon  a  question  as  to 
the  interest  of  a  debt,  which  a  noble  Lord,  then  sitting  by  him,  ad- 
mitted he  ought  to  pay,  said,  he  should  decide  only  on  the  legal 
right ;  desiring,  that  the  arguments  of  propriety  and  delicacy,  sub- 
mitted to  him,  as  Lord  Chancellor,  for  his  legal  judgment,  should  be 
addressed  to*that  noble  Lord  himself.  So  I  shall  refer  the 
arguments,  addressed  to  me  upon  *  those  motives  of  pro^  [*  276] 
priety  and  delicacy,  to  the  Plaintiff  and  Mr.  Montriou,  and 
shall  consider  only  the  dry  question,  whether  the  attorney  of  the 


276  EARL    CHOLMONDELET    i;.  LORD    CLINTON.  [1815. 

PlaintifT,  being  removed,  not  by  the  discharge  of  the  PlaintifP,  can,  in 
that  very  cause,  in  which  he  had  been  employed  by  him,  become  the 
attorney  for  the  Defendant.  That  depends  upon  a  principle  apply- 
ing to  cases  both  in  this  Court  and  at  law  ;  upon  which  I  shall 
soon  have  an  opportunity  of  consulting  the  Judges:  and  will  then 
give  my  opinion  on  that  question  of  law ;  again  disavowing  a  right 
to  give  my  opinion  upon  any  other  view  of  this  cas^. 

Feb.  Bd.  The  Lord  ^Chancellor  [Eldon]  declared  the  unani- 
mous opinion  of  all  the  Judges  and  the  Barons  of  the  Exchequer, 
the  Master  of  the  Rolls,  and  the  Vice  Chancellor,  agreeing  with  his 
Lordship's,  that  an  attorney  or  solicitor  is  not  at  liberty  to  act  in  the 
manner  proposed  by  Mr.  Montriou;  and  that,  having  thu#  left  the 
cause,  he  is  not  in  the  situation  of  a  solicitor  discharged  by  the  client ; 
and  therefore  cannot  become  the  solicitor  for  the  other  party  in  the 
same  cause. 

His  Lordship  added,  that  he  did  not  wish  to  say  more  upon  it ; 
as  Mr.  Montriou  had  no  intention  of  'acting  wrong ;  but  was  led  by 
the  advice  he  took  to  think  he  was  right  (1). 

1.  This  case  is  likewise  reported  in  Coop.  80, 

%,  A  solicitor,  though  he  may  no  longer  be  acting  for  a  quondam  client,  wil^ 
never  be  permitted  to  disclose,  to  the  injury  of  that  client,  matters  of  which  he 
acquired  the  knowledge  solely  by  means  of  his  former  professional  and  confiden- 
tial employment :  see,  ante,  the  note  to  Wri^  v.  Mayer,  6  V.  280 ,  but,  whenev- 
er a  client  is  bound  to  produce  documents  for  the  benefit  of  third  persons,  so  is 
his  solicitor,  though  the  latter  may  have  a  Hen  on  the  instruments  for  his  costs : 
see  note  4  to  Taylor  v.  Popham,  13  V.  59.  There  are  cases,  no  doubt,  in  which 
a  court  of  equity  will  order  a  solicitor  not  to  give  up  papers,  which  came  into  his 
hands  confidentially,  to  any  one  but  his  client ;  yet,  ii  tne  solicitor  obtained  pos- 
session of  such  papers,  not  by  virtue  of  his  professional  emplovment,  or  if  he  held 
them  under  such  circumstances  that  he  could  not  be  compelled  to  give  them  up  to 
his  client,  there  must  be  other  special  matters  to  authorize  a  court  of  equity  to  say, 
that  no  court  of  law  should  compel  the  solicitor  to  give  such  papers  in  evidence? 
Beer  v.  ffard,  L  Jacob's  Rep.  82 ;  Parkhwrst  v.  Lowton,  2  Swanst  197. 

2.  In  RobvMon  v.  MuUetif  4  Price,  354,  the  Exchequer  finally  refused  to  restrain 
a  solicitor,  who  had  been  employed  to  put  in  answers  for  several  parties  to  a  bill 
in  Chancery,  from  acting  as  solicitor  in  a  suit  subsequently  brought  in  the  Exche- 
quer by  some  of  those  parties  against  the  others.  And,  it  is  pretty  clear,  this  de- 
cision operated  no  ii^ustice  in  that  particular  case ;  the  onlv  objection  to  which  is, 
that  it  does  not  rest  upon  a  general  principle,  but  on  special  circumstances,  which 
the  party  applying  for  an  injunction  or  order  might  find  it  impossible  to  rebut, 
without  making  diat  discovery  which  it  was  his  sole  object  to  avoid,  and  which, 
his  application,  in  its  very  nature,  protests  against  This  objection  seems  to  have 
been  ^It  by  Lore)  Eldon  in  Bricheno  v.  Thorp,  Jacob's  Rep.  304.  In  that  case  a 
motion  was  made  to  restrain  a  gentleman,  wno  had  been  clerk  to  a  solicitor,  but 
who  was  just  commencing  business  for  himself,  from  acting  as  solicitor  for  par- 
ties against  whom  his  former  master  was  employed,  upon  genenvl  allegations  of 
his  having,  in  his  former  service,  acquired  information  likely  to  be  prejudicial  to 
the  clients  of  his  late  master.  Lord  Eldon  observed,  that  a  gentleman,  goingin- 
to  business  for  himself,  must  not  carry  important  secrets  out  of  his  master's  office 
and  employ  them  in  the  service  of  others ;  but,  on  the  other  hand,  he  ought  not  to 
be  prevented  from  engaging  in  any  business  that  he  might  fkirly  and  nonorably 
undertake.    His  lordship  added,  it  was  incumbent  on  the  court,  in  such  a  case. 


(1)  Robinson  v.  MuUeU,  4  Price,  353. 
VOL.  XIX.  12* 
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see  that  something  more  than  hypothetical  mischief  was  to  be  guarded  against ; 
and,  therefore,  that  it  ought  to  be  pointed  out  to  him,  but  not  publidyy  in  what 
particular  the  employment  of  the  solicitor  objected' to  would  be  prejudicial  to  the 
complainants. 


STEVENSON'S  CASE.  [*277] 

[1815,  Feb.  a] 

Order  for  a  Commission  of  Bankruptcy  against  J.  Stevenson,  otherwise  Stephen- 
son, in  an  urgent  case. 

An  application  at  the  bankrupt  office  for  a  docket  against  a  person 
under  the  description  of  Jacob  Stevenson,  otherwise  Stephenson, 
was  refused. 

Sir  Samuel  Romilly,  for  the  petitioning  creditor,  applied  for  an 
Order ;  representing,  that  it  was  of  great  importance  to  issue  th.e 
Commission  immediately.    . 

The  Lord  Chancellor  [Eldon]  said,  though  it  was  not  usual^ 
he  saw  no  reason  that  the  Court  might  not  direct  it,  thinking  it  would 
do  in  either  name  ;  and  made  the  Order. 

A  NEW  commission  of  bankrupt  is  not  necessary  to  rectify  a  mere  clerical  er- 
ror, as  to  the  spelling  of  a  name,  when  the  name  actually  inserted  is  idema  sonans 
with  the  true  orthoffraphy :  In  re  BoMwin^  2  Rose,  20 ;  and  see  the  note  to  Ex 
parte  7%m»p9on,  9  v.  207.  But  when,  before  the  error  has  been  corrected,  a  sec- 
ond commission  has  been'  taken  out,  in  which  the  bankrupt's  name  is  spelled  cor- 
rectly, it  rather  seems  (though  the  rule  does  not  appear  to  be  inflexible :  Ex  parte 
Ward^  1  Rose,  314)  that  the  first  commission  will  be  supersedable  at  the  instance 
of  the  creditor  who  took  out  the  second :  ^r  parte  Shqfidd^  2  Rose,  246 :  and  the 
first  regular  docket  in  the  office  will  entitle  the  pairty  who  struck  it  to  priority : 
Ex  parte  Stokei,  2  Glyn  &  Jameson,  249. 


MILLS  V.  FRY  (I). 
[1815,  Feb.  3.] 

Plaintiff,  suing  for  equitable  relief,  part  of  which  only  could  be  had  at  Law,  not 
entitled  to  elect ;  but  can  proceed  at  Law  only  by  leave  of  the  Court 

A  Receiver,  appointed  at  his  instance,  who,  though  his  officer,  ought,  as  indiffer- 
ent, to  restrain  him,  not  aided  by  an  Order  for  liberty  to  distrain  without  his 
undertaking  fo  proceed  no  farther  at  Law. 

The  Bill  was  filed  by  the  assignee  under  a  Commission  of  Bank- 
ruptcy, impeaching  a  conveyance  as  fraudulent,  and  praying  an  In- 
junction, restraining  the  Defendant  from  receiving  the  rents,  a 
reconveyance  and  delivery  of  the  title-deeds,  offering  to  pay  what 

(1)  Coop.  107. 
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was  really  due.  An  Injunction  was  obtained  ^  and  a  Receiver 
appointed,  on  the  PlatntifT's  Motion.  The  Phiintiff  having  also 
brought  an  action,  the  Defendant  obtained  an  Order,  that  he  should 
elect  to  proceed  either  at  law  or  in  equity. 

Mr.  Haslewood,  for  the  Receiver,  under  these  circumstances 
moved,  that  he  may  be  at  liberty  to  distrain  for  the  rent. 

Sir  SamueV Romillyy  for  the  Defendant,  insisted,  that  the  Order 
upon  the  Plaintiff  to  elect  was  an  answer  to  this  Motion. 

The  Lord  Chancellor  [Eldon]. — I  doubt  very  much,  whether 
this  Plaintiff  had  a  right  to  bring  any  action  concerning  the  premises 
without  leave  of  the  Court ;  and  therefore  whether  I  ought  to  have 
made  the  Order  for  him  to  elect,  whether  he  would  proceed  at  Law 
or  in  Equity ;  and  also;  whether  I  ought  to  have  granted  a  Receiver. 
I  must  have  granted  that  applieation  upon  this  ground ;  either  that 
the  whole  relief  could  not  be  had  except  in  Equity;  or  that,  though 
some  of  it  might  be  had  at  Law,  part  could  not:  viz.  the  Injunction 
and  delivery  of  the  deeds.  A  Receiver  however  being  appointed,  it 
is  incident  to  that,  that  the  Defendant  cannot  receive.  For  the 
present  taking  the  Order  for  a  Receiver  to  be  right,  the  doubt  is, 
whether  this  is  a  case  of  election:  the  Plaintiff  coming  for  equita- 
ble relief,  comprising  some,  that  he  might,  and  some,  that  he  could 
not,  have  at  Law ;  determining,  that  he  will  sue  in  Equity,  and  can- 
not proceed  at  Law  without  leave  of  the  Court.-  The  proper  de- 
cision therefore,  would  be,  that  suing  for  possession  of  the  premises 
by  a  Receiver,  he  is  not  at  liberty  to  bring  any  action  to 
[*  279]  obtain  the  possession.  I  *  think  he  has  concluded  himself; 
and  the  difficulty  is,  whether  he  ought  to  have  the  benefit 
of  that  proceeding.  At  all  events,  as  long  as  they  are  proceeding 
both  at  Law  and  iii  Equity,  I  will  not  help  the  Receiver ;  who,  being 
appointed  at  the  instance  of  the  Plaintiff,  is  the  Plaintiff's  officer. 
If  he  will  have  the  assistance  of  this  Court,  he  ought  to  consider 
himself  indifferent ;  and  ought  to  apply  to  restrain  the  Plaintiff 
himself.  The  Receiver,  meaning  to  stand  indifferent  between  the 
parties,  while  contending,  that  the  Defendant  cannot  receive,  must 
also  contend,  that  the  Plaintiff  shall  not  proceed  at  Law  (1). 

Mr.  Leach,  for 'the  Plaintiff,  then  undertook  to  proceed  in  Equity 
only. 

The  Lord  Chancellor  [Eldon]. — ^The  Plaintiff  undertaking  to 
proceed  in  Equity  only,  and  no  farther  at  Law,  without  prejudice  to 
any  application  as  to  the  costs  of  what  has  passed  at  Law,  I  will- 
make  the  Order  upon  this  Motion. 

1.  This,  case  is  likewise  reported  in  Coop.  107 ;  and,  as  to  a  previous  stage  in 
the  proceeding,  in  3  Ves.  &.  Beat  9. 

2.  Where  Uie  court  has  safficient  facts  before  it  to  form  an  opinion,  whether  a 
plaintiff  ought  to  be  put  to  his  election,  either  to  prosecute  his  demand  exclusive- 

(1)  See  Corrridfc  V.  Fouiig,  2  Swanst  239 ;  .MIZb  v.  jFVy,  3  Ves.  &  Bea.  9 ;  Coop. 
107. 
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ly  in  equiQr,  or  to  proceed  solely  at  law,  no  reference  will  be  directed  to  the  mas- 
ter on  tnat  subject,  but  the  court  itself  will  decide  whether  it  be  a  case  of  elec- 
tion or  not :  ^Anorufmoua  eaae^  2  Mad.  396 ;  Hague  v.  Curtis,  1  Jac.  &.  Walk.  450. 
Where  a  reference  to  the  master  is  necessary,  all  proceedings  are  stayed  pending 
such  reference,  unless  the  order  contains  a  special  reservation  of  liberty  to  the 
plaintiff  to  proceed,  to  such  an  extent  as  the  court  shall  think  reasonable.  The 
general  riile  is,  that  a  plaintiff  is  not  at  liberty,  after  an  order  fbr  election,  to  pro- 
ceed either  at  law  or  in  equi^  ;  but  the  court  will  modify  that  rule  according  to 
circumstances :  Canmdt  ▼.  Youngs  2  Swanst  243. 

3.  As  the  court  takes  under  its  own  guidance  all  acts  to  be  done  by  a  receiver^ 
scs  on  the  other  hand,  a  receiver  will  be  supported  by  ^e  court,  and  his  possession 
will  not  be  allowed  to  be  disturbed  by  any  process  not  under  its  own  direction : 
see,  aniCy  the  note  to  ffyruu  v.  Lord  yhAoroufhy  1  V.  164 ;  and,  as  to  the  privi- 
ty of  estate  neceesaiy  to  enable  a  receiver  to  distrain  for  the  rent  of  the  premises 
of  which  he  has  been  appointed  receiver,  see  Che  note  to  Hughes  v.  Hufftes,  1  V. 
161. 
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SHERWOOD  i;.  SANDERSON  (1). 

SHERWOOD,  }  J. 
MARGARY,     J^^«^^«- 

[1815,  Feb.  4 ;  Jult  31 ;  August  1.] 

Distinction  between  the  Jurisdiction  of  the  Conrt  of  Chancery  and  that  in  Lu- 
nacy, under  a  special  warrant  from  the  Crown,  usually  intrusted  to  the  Keeper 
ofthe  Great  Seal  (aj. 

Traverse  of  a  verdict  or  unsound  mind  under  a  Commission,  being  the  right  ofthe 
party,  cannot  be  refused  (h)  and  prevents  the  Crown's  talcing  the  Custody,  and 
consequently  allowing  the  Costs  of  the  proceedings,  however  meritorious :  but 
thev  were  given  out  of  a  fund  ofthe  lunatic's  in  C^urt,  in  a  Cause,  on  the  prin- 
ciple, on  which  the  Court  protects  persons  in  a  state  of  incapacity,  thoi:^ 
adult,  and  not  objects  of  a  Commission ;  assigning  guardians,  &c. 

The  Costs  ofthe  Traverse  also,  though  not  of  course,  dlowed :  the  lunatic  having 
'  been  permitted  herself  to  traverse  after  a  personal  examination. 

The  Keeper  ofthe  Great  Seal  usually  the  person,  to  whom  the  care  of  lunatics  is 
entrusted,  [p.  283.] 

The  private  examination  for  the  purpose  of  a  traverse  of  a  verdict  of  Lunacy  under 
a  Commission  is  merely  to  ascertain  the  wish  ofthe  party  to  exercise  the  right 
of  traverse,  Tp.  284.] 

Jurisdiction  in  Lunacy,  distinct  from  the  Court  of  Chancenr,  though  usually  in  the 
Keeper  ofthe  Great  Seal,  under  a  special  Warrant  ofthe  Crown,  [p.  2d5.J 

Verdict  of  unsound  mind  equivalent  to  idiocy  or  lunacy  :  but  mere  incapacity  to 
maiiage  his  affairs  will  not  alone  support  the  Commission,  [p.  285.] 

Incapacity  to  comprehend  the  most  simple  proposition  of  figures  evidence  of  un- 
sound mind :  to  be  estimated  with  reference  to  age,  situation,  &c.,  [p.  286.] 

Right  of  alienee  of  lunatic  to  traverse,  [p.  287.] 

Jurisdiction  to  direct  inquiry  as  to  the  marriage  of  an  infknt ;  whether  of  sound 
mind  at  the  time,  and  whether  for  the  infant's  benefit  that  a  Commission  should 
issue,  [p.  289.] 

Upon  a  petition,  presented  by  some  relations  of  Kitty  Sherwood, 
stating,  that  she  was  of  unsound  mind,  and  incompetent  to  the  care 
and  management  of  her  concerns,  an  Order  was  made,,  that  two 
physicians  should  be  at  liberty  to  visit  h«r ;  and  upon  their  certifi- 
cate, that  she  labored  under  a  considerable  degree  of  mental  imbe- 
cility, and  was  so  far  deprived  of  the  proper  use  of  her  intellectual 
faculties  as  in  her  present  state  to  be  unequal  to,  and  unfit  for,  the 
management  of  he/  affairs,  a  Commission  issued,  under  which  a  ver- 
dict was  found,  that  "  she  is  not  a  lunatic ;  but  is  of  unsound 
mind  (2),  so  that  she  is  not  sufficient  for  the  government  of  herself, 
her  manors,  messuages,  lands,  &c. ;  and  that  she  had  been  in  the 

same  state  of  niind  from  the  1st  of  January,  1814." 
[*  281]         *  A  petition  was  presented,  both  in  the  lunacy  and  the 

cause  ;  stating,  that  the  petitioners  had  been  at  considera- 

(1)  Coop.  108. 

(a)  2  Story,  £q.  Jur.  §  1329, 1334, 13a5, 1336, 1363 ;  WeUesky  y-  ^>u^  of  Beau- 
fori,  2  Bligh,  (N.  S.)  129, 136. 

(h)  See  WendeWa  Cast,  1  Johnson,  Ch.  600 ;  Hawies  Case,  3  Johns.  Ch.  567 ; 
MCUan's  Case,  6  Johns.  Ch.  440 ;  2  Story,  Eq.  Jur.  §  1365. 

(2)  Ex  parte  Cranmer,  anie,  vol.  xii.  445. 
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Ue  expense ;  setting  forth  several  funds  of  Stock,  standing  in  the 
name  of  the  lunatic ;  and  praying,  that  the  costs  of  suing  out  the 
Commission,  &c.  may  be  taxed  and  paid. 

The  petition  was  opposed  by  the  next  of  kin  and  the  lunatic  on 
the  ground,  that  no  Committee  was  appointed,  and  that  a  petition 
for  leave  to  traverse  was  granted. 

Sir  Samuel  RomiUy,  Mr.  Martin,  and  Mr.  Johnson^  in  support  of 
the  Petition  for  the  costs  of  Uie  Commission. — ^The  question  upon 
this  application  for  the  costs  of  these  proceedings  in  lunacy  is  of 
great  importance  ;  as  the  petitioners,  if  not  indemnified,  cannot  be 
expected  to  proceed  for  the  protection  of  this  lady  through  all  the 
additional  expense  attending  a  traverse.  .  Considerable  expense  has 
been  already  incurred  by  the  attendance  of  physicians  under  your 
Lordship's  direction,  and  a  Commission,  executed  with  Counsel. 
The  Inquisition  is  traversed  :  but  upon  the  evidence  it  is  impossible 
to  maintain,  that  this  lady,  who  appears  incapable  of  comprehend- 
ing the  plainest  proposition  in  figures,,  is  a  person  who  ought  to  have 
the  management  of  her  property.  The  motive  of  the  petitioners  is 
to  prevent  attempts  to  obtain  conveyances  of  her  property;  and 
your  Lordship,  seeing  that  the  proceeding  is  for  her  benefit,  has  ju- 
risdiction to  order  the  expense  to  be  defrayed  out  of  her 
property,  which  is  preserved  by  it.  In  Ex  parte  ♦  Feme  (1 )  [*  282] 
the  application  was  after  trial  of  the  traverse ;  and,  the 
decision  being,  that  there  was  no  lunacy,  the  parties  were  total 
strangers. 

Mr.  Leachy  Mr.  fVethereU,  and  Mr.  fVingJield,  for  the  Lunatic. — 
This  is  an  application  for  the  costs  already  incurred  in  the  prosecu- 
tion of  a  Commission  of  Lunacy :  but  your  Lordship  has  not  yet 
assumed  the  custody  of  the  estate ;  that  being  interpreted  by  the 
application  for  leave  to  traverse ;  which  your  Lordship  has  granted, 
and  could  not  refuse,  if  satisfied  that  the  application  was  her  own 
act.  While  the  issue  of  that  proceeding  is  uncertain,  can  your 
Lordship  dispose  of  her  property,  over  which  you  have  not  yet  as- 
sumed jurisdiction;  considering  the 'lunacy,  under  which  only  the 
power  over  the  estate  accrues  so  doubtful,  that  you  suspended  the 
custody  ?  Should  the  traverse  succeed,  could  these  parties  be  or- 
dered to  refund  ?  If  this  cannot  be  done  in  the  lunacy,  neither  can 
it  in  the  cause. 

This  is  a  case  of  mere  imbecility,  proceeding  from  epilepsy,  not 
connected  with  idiocy  or  lunacy.  This  lady  answers  questions  on 
every  subject  except  figures ;  and  the  Jury  were  satisfied,  that  even 
upon  that  subject,  in  which  she  was  defective^  her  mind  was  capable 
of  improvement.  Lord  Hardwicke  has  said,  that  incompetence  in 
figures  is  not  evidence  of  lunacy. 

The  Lord  Chancellor  [Eldon]. — *  With  the  view  of  [♦  283j 
ascertaining,  on  what  principle  the  Court  of  Chancery  in- 

(1)  j9n<f,  volv.  832. 
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terposes  in  the  case  of  a  person  not  under  the  disability  of  lanacjr, 
or  unsoundness  of  mind,  found  by  Inquisition,  I  will  put  this  case : 
Suppose  an  application  now^made  by  this  lady  to  have  her  property 
transferred  to  her ;  what  would  the  Court  do  ?  If  the  traverse, 
which  is  the  party's  right,  stops  the  grant  of  custody  by  the  person 
holding  the  Great  Seal,  who  is  usually  the  person,  to>  whom  the 
care  of  lunatics  is  entrusted,  she*  may  do,  as  she  pleases,  with 
all  property  out  Of  Court :  but  her  property  in  the  Court  of  Chan- 
cery is  out  of  the  power  of  the  Lord  Chancellor,  as  holding  the  Com- 
mission in  Lunacy.  Suppose  her  therefore  now  applying  for  her 
properly  in  the  Court  of  Chancery  for  the  very  purpose  of  trying 
this  lunacy ;  would  the  Court  take  notice  of  her  condition,  as  in 
a  variety  of  instances  of  persons,  round  whom  it  throws  a  degree 
of  care,  appointing  guardians,  &c.,  though  not  imposing  on  them  a 
Commission  of  Lunacy  ?  It  is  very  difficult  on  |>rinciple  to  main- 
tain, that,  having  traversed,  she  would  not  be  entitled  to  the  whole 
money.  That  can  be  maintained  only  upon  the  ground,  that  this 
Court  is  in  the  habit  of  taking  notice  of  persons  in  such  a  state  of 
imbecility  for  their  protection:  assigning  guardians,  and  putting 
them  under  a  sort  of  Committeeship,  instead  of  acting  on  their  ap- 
plication by  Counsel.  During  infancy  the  party  is  supposed  to  be 
under  disability :  but  that  hypothetical  disability  in  the  case  of  in- 
fancy may  really  subsist,  when  the  party  is  of  age;  and  even  a 
much  greater  degree  of  incapacity ;  and,  though  the  party  cannot 
be  found  a  lunatic,  this  Court  itself  appoints  a  guardian  ;  imposing 
all  the  restraint  of  infancy :  and  the  party  is  bound  by  all  the  acts 

of  that  guardian. 
[*  284] .  *  The  private  examination  for  the  purpose  of  the  tra- 
verse, is  merely  to  satisfy  me,  that  it  is  the  wish  of  the 
party  to  exercise  the  right  to  traverse ;  which,  as  Lord  Loughborough 
observes,  in  Er parte  Feme  (1 ) ,  I  cannot  refuse.  His  Lordship's  indi- 
fiation  was  strong  to  give  the  costs  in  that  case.  The  proceeding  was 
right :  but  upon  the  result  of  the  traverse  he  could  not  give  the  costs. 

Sir  Samuel  RomiUyy  in  reply. — ^The  diettm  in  Ex  parte  Feme 
certainly  opposes  considerable  difficulty  to  this  application,  consid- 
ered as  in  the  lunacy :  but  the  decision  of  that  case,  turning  upon 
the  want  of  jurisdiction  by  the  result  of  the  traverse,  is  no  authority 
against  this.  Though  no  grant  is  made  by  the  Crown  to  a  Commit- 
tee, while  the  traverse  is  depending,  the  Commission  is  now  in  full 
force.  If  however  this  cannot  be  done  in  the  lunacy,  there  is  full 
jurisdiction  in  the  cause  to  grant  the  application.  Where  the  party 
is  not  at  the  time  competent  to  conduct  his  cause  and  other  proceed- 
ings for  his  benefit,  the  Court  will  apply  part  of  the  property  to  that 
purpose.  Suppose  this  application  bieid  been  made,  before  she  was 
of  age  ;  she  would  have  had  as  good  a  right  to  traverse,  though  an 
infant :  who  may  make  a  Will  of  personal  property ;  and  is  as 

(1)  jMf,  vol.  V.  832 ;  see  the  note,  45d;  Beames  on  Costs,  344. 
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competent  to  contest  any  proceeding  against  bis  personal  lib- 
erty and  his  right  to  dispose  of  that  property.  Had  this  ap- 
plication been  made  a  few  days  before  she  wa^  of  age,  her 
consent  to  the  traverse  being  ascertained,  which  is  all  the  Court 
has  to  ascertain,  would  not  the  Court  in  that  case  deviate  from  its 
general  rule  not  to  devote  any  frart  of  the  principal  fund  to  main- 
tenance, and  apply  some  part  in  a  proceeding  so  material  to  the 
infant's  interest?  The  Court  for  many  purposes  acknowledges 
weakness  of  mind,  although  no  Commission  has  issued ;  assigning  a 
guardian  to  take  the  answer  of  a  person  in  that  situation.  The 
Court  has  made  an  Order,  restraining  this  lady  from  receiving  her 
own  property  ;  and,  if  upon  the  application  for  the  Commission  that 
Order  was  properly  made,  may  surely  defray  the  expensse  of  that 
proceeding  for  her  benefit  out  of  her  property. 

The  Lord  Chancellor  [Eldon]. — ^This  application,  considered 
first  as  made  in  the  lunacy  alone,  is  made  to  the  Lord  Chancellor, 
not  as  Chancellor,  but  as  the  person,  having  under  the  special  War- 
rant of  the  Crown  the  right  to  exercise  the  duty  of  the  Crown  to 
take  care  of  those,  who  cannot  take  care  of  themselves.  The  appli- 
cation has  therefore  no  concern  with  any  thing  passing  in  the  Court 
of  Chancery ;  but  is  made  to  the  person  holding  the  Great  Seal, 
in  whom  the  Crown  has  usually  thought  proper  to  vest  this  jurisdic- 
tion, as  it  would  be  made  to  any  other  person,  having  that  authori- 
ty ;  stating,  that  the  party  is  an  idiot,  or  a  lunatic  ;  or,  which  has 
now  (1)  the  same  effect,  that  he  is  of  unsound  mind; 
and  it  is  determined,  that,  if  he  is  *  found  incapable  of  [*  286] 
managing  his  affairs,  without  finding  that  he  is  of  unsound 
mind,  &c.  the  Inquisition  will  not  support  the  Commission. 

I  do  not  find  it  easy  to  comprehend  what  some  of  those,  whom, 
holding  the  same  special  Commission,  I  may  call  my  predecessors, 
intended,  when  they  intimated,  that  the  incapacity,  proved  by  the 
want  of  power  to  comprehend  the  most  simple  proposition  of  figures, 
as  that  two  and  two  make  four,  is  not  evidence  of  an  unsound  mind. 
It  is  therefore  very  difficult  to  maintain,  that  the  inability  of  this 
young  lady,  at  the  age  of  twenty-one,  to  make  out,  that  three  and 
three  make  six,  is  not  evidence  of  that  unsoundness ;  as  it  is  not 
easy  to  conceive,  why  an  affectionate  family  should  not  have  made 
sdme  attempt  to  give  instruction,  if  she  was  capable  of  receiving  it ; 
and,  though  I  agree,  that  the  deficiency  may  be  more  or  less  evi- 
dence of  unsoundness,  still  its  weight  and  character  are  to  be  esti- 
mated with  reference  to  age,  situation,  and  all  the  other  circumstances, 
by  which  it  may  be  affected. 

It  is  however  settled,  that,  if  the  Jury  find  merely  the  incapacity 
of  the  party  to  manage  his  affairs,  and  will  not  infer  from  that  and 
other  circumstances  unsoundness  of  mind,  though  the  party  may 
live,  where  he  is  exposed  to  ruin  every  instant,  yet  upon  that  finding 
the  Commission  cannot  go  on.     Before  a  Commission  issues,  the 

(1)  ExparU  Cranmar^  onie,  vol.  xii.  445 ;  see  the  notes. 
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duty  of  that  person,  who  has  the  authority  to  issue  it,  requires  him 
to  have  evidence,  that  the  object  of  the  Commission  .is  of  unsound 
mind,  and  incapable  of  managing  his  affairs ;  and  for  that  purpose  the 
evidence  of  medical  men  is  generally  produced.  If  the  question  is 
brought  into  controversy,  the  policy  of  the  Law  determines, 
[*  287]  that  the  Judgment,  on  which  the  Commission  *  issued,  is 
not  conclusive  against  either  the  property,  the  person,  or 
any  right,  of  the  object  of  it.  The  person,  issuing  the  Commission, 
ought  at  least  to  have  a  strong  and  high  belief,  that  his  Judgment, 
should  it  be  called  in  question,  will  be  affirmed  :  but  it  may  be  dis- 
affirmed. 

If  the  Jury  under  the  Commission  have  determined,  that  the  ob- 
ject of  it  is  of  unsound  mind,  the  consequence  is,  that  the  person, 
who  has  authority  to  issue  the  Commission,  is  bound  to  make  a  grant 
of  the  custody  of  the  person  and  estate :  but  a  vast  expense  may 
have  been  incurred  by  those,  who  sued  out  and  prosecuted  the 
Commission  ;  which,  if  it  has  not  exhausted  their  means,  may  have 
affected  them  with  a  prudent  disinclination  to  go  farther :  yet  it  is 
clear,  that  a  person,  found  by  the  Inquisition' of  unsound  mind,  &c. 
has  an  absolute  right  to  require  the  farther  proceeding.  Many  of 
his  alienees  also  have  that  right.  No  grant  therefore  of  the  custody 
of  the  person  or  estate  can  be  made ;  and  the  person,  issuing  the 
Commission,  if  there  is  no  fund  in  his  hands,  cannot  make  an  Order 
as  to  the  costs.  When  the  determination  of  the  party  to  traverse  is 
made  known,  I  am  bound  to  put  the  soundness  of  the  verdict  in  that 
course  of  inquiry  :  in  the  interval  every  thing  with  regard  to  the  do- 
minion over  the  property  or  the  person  is  stopped :  and  the  conse- 
quence is,  that  it  is  impossible  to  make  any  Order  about  the  costs ; 
as  there  is.no  fund,  upon  which  it  can  attach. 

No  difference  can  arise  from  the  result  of  the  traverse,  whatever 
it  may  be.  If  the  object  of  the  Inquisition  should  be  found  of  un- 
sound mind,  the  costs  are  paid  of  course ;  and  the  consequence 
of  the  opposite  verdict  would  be  no  more  than  that  the  fund, 
which  by  the  former  finding  was  never  under  the  power 
[*  288]  of  the  *  person  holding  the  authority  to  issue  the  Commis- 
sion, never  will  be  undef  his  power;  unless  a  change 
should  take  place  in  the  mind  of  the  party ;  who  might  become  the 
object  of  a  new  Commission :  but  that  would  give  no  authority  to 
pay  the  costs  of  a  former  Commission. 

My  opinion  is  therefore  the  same  as  Lord  Loughborough's  in  Ex 
parte  Feme  (I),  that  I  have  no  jurisdiction  to  make  an  Order  as  to 
these  costs ;  and  secondly,  that  there  is  no  distinction  in  this  case 
upon  the  ground,  that  there  is  not  at  present  a  traverse,  which  has 
destroyed  the  effect  of  the  Inquisition ;  and  1  shall  lament,  as  Lord 
Loughborough  did  in  that  instance,  if  I  am  unable  in  any  other  char- 
acter to  give  these  costs,  after  the  care  taken  in  the  outset  of  the 
proceeding  by  myself,  desiring  that  inquiry  by  the  physicians,  and 

(1)  AnU,  vol  V.  832. 
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the  very  laborious  investigation,  which  followed :  an  expense  incur- 
red from  very  proper  motives :  but  the  difficulty  is  imposed  upon 
the  parties  by  the  Law. 

It  is  impossible  therefore  to  give  any  costs  of  the  proceedings  that 
have  taken  place,  unless  upon  the  ground,  that  the  Court  of  Chan- 
cery, as  distinguished  from  the  jurisdiction  in  lunacy,  has  in  its  pos- 
session a  fund,  applicable  to  those  costs. 

The  first  difficulty  upon  that  is  this :    The  traverse,  if  it  sus- 
pends the   power  of  the  person,  having  the  right  to  grant  the 
Commission,  from,  doing  any  thing  as  to  the  costs,  suspends  the 
power  of  taking  any  part  of  the  property  out  of  the  Court ;  and 
the  question  then  is,  not  with  reference  to  an  individual, 
who  may  or  may  not  be  *  found  a  lunatic  in  the  sense,  in      [*  289] 
which   the  Commission  issues,  but  whether  on  the  prin- ' 
ciples,  on  whicli  the  Court  protects  an  improvident  person,  regarding 
him  as  incapable  of  managing  his  affairs,  though  there  is  no  attempt 
to  make  him  a  lunatic,  this  can  be  considered  in  that  light  as  any 
other  proceeding  in  tlie  case  of  an  improvident  person.     The  .uni- 
form habit  of  appointing  guardians  even  for  adults,  and  paying  the 
expenses  out  of  the  property  of  those  persons,  who  could  not  be 
represented  as  objects  of  a  Commission,  can  be  justified  only  upon' 
the  allowed  practice  of  the  Court,  as  arising  out  of  the  necessity  of 
taking  care  of  such  persons,  though  they  were  not  to  be  taken  care  ^ 
of  under  the  Statutes  (1),  vesting  in  the  Crown  the  authority  as  to 
lunatics. 

So  with  regard  to  inquiries  as  to  the  marriage  of  infants;  of 
which  I  recollect  a  late  instance.  Suppose  this  lady,  at  the  age  of 
seventeen  or  eighteen,  had  been  married  by  an  adventurer  for  the 
sake  of  her  fortune :  it  would  be  competent  for  the  Lord  Chancel- 
lor in  the  Court  of  Chancery  to  direct  an  inquiry,  whether  she  was 
of  sound  mind,  when  married ;  and  whether  it  would  be  for  her 
benefit,  that  a  Commission  of  Lunacy  should  issue ;  and  to  pay 
all  the  expense  of  those  inquiries ;  as  was  done  in  the  case,  to  which 
I  have  alluded. 

The  result  is,  that  admitting  the  rule  to  be  clear,  that  I  cannot 
possibly  give  the  Costs  under  the  Commission  of  Lunacy,  the  ques- 
tion still  remains,  whether  upon  the  principles,  on  which  this  Court 
acts  as  to  improvident  persons,  I  may  not  give  them:  which,  being 
satisfied,  that  these  proceedings  vvere  for  the  benefit  of  this  lady,  I 
am  very  desirous  of  doing ;  as  Lord  Loughborough  was 
*  in  the  case  before  him.  Upon  that  question  I  will  look  [*  290] 
into  that  and  other  cases. 

The  Lord  Chancellor,  [Eldon]  on  a  subsequent  day,  pro- 
nounced an  Order  for  the  Costs ;  desiring  to  be  distinctly  understood 
as  by  no  means  thinking  the  Costs  of  the  traverse  of  course  ;  that 
on  the  contrary  there  may  be  many  instances  of  persons  permitted 

(1)  Stat  De  Prerogativa  Regis.  17  Ed.  II.  c.  9,  10. 
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to  traverse,  who  would  have  no  right  to  Costs ;  but  this  lunatic  hav- 
ing been  permitted  herself  to  traverse  after  a  personal  examination, 
the  Costs  of  the  traverse  must  be  allowed. 

The  Order  ^1),  which  was  made  on  Petition  in  the  cause,  direct- 
ed an  inquiry  into  the  circumstances,  the  best  place  of  residence, 
and  with  whom,  her  situation,  and  the  nature  of  her  unsoundness  of 
mind:  of  what  her  fortune  consisted  at  the  time  of  issuing  the 
Commission  ; .  in  what  manner,  and  at  whose  expense,  and  by  whom 
she  had  been  maintained ;  and  what  is  fit  to  be  allowed  for  mainten- 
ance for  the  time  to  come,  regard  being  had  to  the  inquiry  before 
directed  with  reference  to  the  plan  and  place  of  residence ;  and  to 
tax  all  parties  their  costs,  charges,  and  expenses,  of  suing  out  and 
executing  the  Commission  of  Lunacy,  and  also  of  the  traverse  and 
all  other  proceedings  had  in  this  matter. 

1.  The  principal  case  is  likewise  reported  in  Coop.  108. 

2.  As  to  the  authority  under  which  the  Lord  Chancellor  exercises  jurisdiction 
in  matters  of  lunacy,  see,  ariie^  note  6  to  £r  parte  Bromfiddy  1  V.  453 ;  and,  with 
respect  to  the  right  of  traversing  inquisitions  taken  under  commissions  of  lunacy, 
see  the  notes  to  Ex  parte  Wragg^  5  V.  450. 

(1)  1st  Aug.  1815,  Reg.  Bo^k,  1814,  b.  1793. 
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HODGKINSON,  £b?  jpar^c  (1). 
[l815,JAif.a6;  Fjeb.7.] 

Pabtioek  hy  a  share  in  profits  without  interest  in  capital  (a). 

Joint  Commission  of  Bankruptcy  on  affidavit  of  debt,  and  bond,  sworn,  and  exei- 
cated,  by  one  partner  on  behalf  of  alL 

Discretionanr  power  of  superseding  a  Commisaion  of  Bankruptcy. 

Liability  of  bankropCs  property,  notwithstanding  Certificate  under  a  second  Coni- 
Bussion,  not  paying  15».  in  the  pound,  onty  by  Judgment  in  an  Action :  not  to 
be  taken  by  the  assignees  under  the  Commission.    (See  note  (1),  p.  94.) 

Debt  discharged  by  a  bill  taken  as  a  dbcharge  and  satisfaction :  otherwise  not 
until  payment  (6). 

One  partner  acts  for  all  almost  universally  in  bankruptcy ;  proving  debts,  voting 
for  assignees ;  and  eigning  certificates,  [p.  293.] 

Option  of  creditor  without  notice  of  a  dormant  partner  to  consider  himself  a  joint 
or  separate  creditor,  [p.  294.] 

Plea  in  abatement,  that  there  is  a  dormant  partner  (c),  [p.  294.] 

Deed  not  to  be  represented  as  sealed,  until  the  seal  is  put  by  the  party  to  the  wibc 
or  wafer.  Whether,  having  sealed,  he  can  be  heard  to  say  he  had  not  deliver- 
ed, qttarey  [p.  295.] 

Signing,  as  well  as  sealing,  a  common  bond,  for  money,  unnecessaiy  (<f),  [p.  29^.] 

Various  acts  in  bankruptcy  by  one  partner  for  all,  [p.  297.] 

The  Petition  stated  that  in  August  1811,  a  separate  Commission 
of  Bankruptcy  issued  ajgainst  Leigh,  carrying  on  business  at  Liver- 
pool in  partnership  with  Hodgkinson.  From  that  time  Hodgkinson 
carried  on  the  business  alone,  with  the  same  stock  and  money  bor- 
rowed, allowing  Leigh  for  his  exertions  in  raising  money,  and  pro- 
curing, chartering,  and  fitting  out,  ships,  two  thirds  of  the  profits  ; 
Hodgkinson  taking  one  third  himself.  Being  advised,  that  this^was 
a  partnership,  they  dissolved  it  in  January  1814,  by  advertisement: 
but  before  that  dissolution  they  purchased  goods  from  the  partner- 
ship of  Crane,  Piatt,  and  Crump,  paying  for  them  by  three  bills, 
drawn  by  Hodgkinson  for  265/.  lis.  6d. ;  which  were  not  paid  by 
the  acceptor.  On  the  29th  of  October  a  Commission  of  Bankrupt- 
cy issued  against  Hodgkinson,  and  on  the  19th  of  November  a  joint 

(1)  Coop.  99. 

(a)  See  ante,  note  (&)  ExparU  Hamptr^  17.  Vv  40a ;  Story,  Partner,  §  55. 

(1^)  The  point  seems  to  resolve  itielf  into  a  question  of  fact,  as.  to  the  intent^ 
more  than  of  law.  It  turns  upon  this,  whether,  takinj^  all  the  circumstances  to- 
other, the  bill  was  taken  as  absolute  payment  by  the  holder,  at  his  own  risk,  or 
only  as  conditional  payment,  he  using  due  diligence  to  demand  and  collect  it  See 
Stoiy,  Bills,  §  225,  note  at  the  end;  Chitty,  Bills,  (8th  ed.)  ch.6,  p.  268-271  j 
Goldshede  v.  CoUereU,  2  M.  &  W.  20.  For  the  authorities  and  illustrations  of  this 
point,  see  ante,  note  (a)  Ex  parte  Blaekbume,  10  V.  204. 

(e)  It  is  in  the  option  of  a  firm,  suing  as  Plaintifis,  either  to  jpin  the  dormant 
partner  in  the  suit  or  omit  him ;  as  in  the  corresponding  case  of  the  firm  being 
sued  as  defendants,  it  is  at  the  option  of  the  plaintiff  to  jom  the  dormant  partner  or  ' 
not ;  and  the  joinder  or  non-joinder  will  not  constitute  any  objection  to  the  main- 
tenance of  the  snit  Story,  Partner,  §241 ;  see  ante,  note  (J)  Ex  parte  Hamper, 
17  V.  403. 

{£)  A  deed  is  an  instrument  in  writin?,  upon  paper  or  parchment,  between  par- 
ties able  to  contract,  and  duly  sealed  and  delivered.  Co.  Litt  356 ;  4  Kent,  Com. 
(5th  ed,)  452. 

What  are  the  requisites  of  a  seal  and  of  delivery,  see  4  Kent,  Com.  45MaB. 
TOL.  XIX.  13 
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ComtnissioQ  against  Hodgkinson  and  Leigh  at  the  Petition  of  Crane 
and  Co.,  on  an  affidavit  by  Crump .  alone,  that  Hodgkinson  and 
Leigh  were  indebted  to  them,  Crane  and  Co.,  in  the  sum  of  100/. 
and  upwards;  and  the  bond  to  the  Lord  Chancellor,  though  pur- 
porting to  be  the  joint  and  several  bond  of  the  three,  with  condi-* 
tion  to  be  void  if  they,  or  any  of  them,  should  prove  the  bankrupt- 
cy, was  executed,  as  the  affidavit  was  sworn,  by  Crump  alone,  and 

not  signed,  seale^Jy  and  delivered,  by  Crane  and  Piatt,  or 
[*  292]     f  either  of  them.     Leigh  had  obtained  a  certificate  under 

a  former  Commission  against  him  in  1803 ;  and  also  un- 
der that  of  1811 :  but  his  estate^  under  the  second  Commission  had 
not  paid  15^.  in  the  pound. 

The  Petition  prayed^  that  the  joint  Commission  may  be  superseded. 
Sir  Samuel  RomiUy  and  Mr.  Montague^  in  support  of  the  Peti- 
tions.— ^The  objection  to  the  joint  Commission  is,  that  the  joint  bond 
of  three  partners  to  the  Lord  Chancellor  is  executed  only  by  one  of 
them.  The  Statute  requires,  that  the  petitioning  creditor  shall 
make  the  affidavit,  and  give  the  bond.  One  partner  cannot  bind 
the  firm  by  deed  ;  and  all  the  partners  form  the  petitioning  creditor. 
Bttcklundw.  Newsame  (1)  has  decided  this  question.  Another  ob- 
jection is,  that  a  joint  creditor,  electing  to  take  a  separate  security, 
is  bound :  Evans  v.  Drunmond  (2).  Here  there  can  be  no  joint 
property,  Leigh  not  having  paid  155.  in  the  pound  under  the  second 
Commission  against  him.  In  Ex  parte  Hamper  (3),  your  Lordship 
was  not  convinced^  that  a  joint  Commission  could  be  sustained,  one 
partner  having  an  interest  in  the  profits  only,  and  none  in  the  prop- 
erty :  the  difficulty  being  as  to  the  efiect  of  a  separate  execution 
against  him  upon  that  property. 

Mr.  Johnson^  for  the  assignees,  insisted,  that  the  practice  ever  • 

since  the  Statute  bad  been  uniform  to  have  the  bond» 
[*  293]     though  prepared  as  the  *  joint  and  iseveral  bond  of  all  the 

partners,  executed  by  one  only. 
The  Lord  Chancellor  [Eldon]. — Ifit  is  true  in  law,  that  this  joint 
Conunission  is  in  direct  opposition  to  the  Statute,  it  is  of  little  con- 
sequence, whether  there  is,  or  is  not,  a  prior  valid  commission ; 
though  some  attention  may  be  given  to  that  circumstance:  but, 
where  the  bond  is  executed  by  one  partner  only,  undertaking  to 
prove,  that  a  debt  is  due  to  all  the  partners,  and  the  affidavit  is  made 
accordingly  by  that  partner,  I  cannot  decide,  that  such  practice,  having 
prevailed  ever  since  the  Statute,  will  affect  the  validity  of  the  Com- 
mission ;  and  that  the  bond  must  be  executed,  apd  the  affidavits 
sworn,  by  A\  the  partners.  The  course  in  bankruptcy  has  been 
otherwise  in  almost  all  things,  directed  by  the  Statute  or  by  prac- 
tice. One  partner  on  behalf  of  all  may  prove  a  debt,  vote  in  the 
choice  of  assignees,  and  sign  the  certificate  (4).     I  am  therefore 

(1)  1  Taunt  477. 

(2)  4  Esp.  9h 

(3)  AnU,  vol.  xvii.  403 ;  see  the  note,  404 ;  oo«/,  457,  461. 

(4)  AaU,  Ex  parU  MUehdi,  vol.  xiv.  5(^;  JBx  paHt  Hall,  xviL  62;  1  Rose's 
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boand  to  suppose  the  opinion  of  all  my  predecessors  to  have  been, 
that  this  practice  is  a  compliance  with  the  real  meaning  of  the 
Statute ;  and  if  I  should  supersede  the  Commission  upon  this 
ground,  such  a  decision  would  cut  down  almost  everj  Commission 
in  existence,  issuing  upon  .a  debt  due  to  partners.  This  point 
stands  now  reserved  for  the  opinion  of  the  Court  of  King's  Bench : 
but  if^  a  practice,  sanctioned  by  so  much  time  and  authority,  is  the 
subject  of  a  serious  doubt  in  a  Court  of  law,  they  will  probably  think 
it  proper  to  hear  some  one  ffom  this  Court  as  to  the  practice,  and 
the  view  this  Court  has  always  taken  of  it. 

With  regard  to  the  question  of  joint  property,  the  law  is  this. 
If  a  second  Commission  has  issued,  though  the  bankrupt 
has  obtained  his  certificate  under  it,  unless  15^.  in  *the  [*  394] 
pound  are  paid,  the  future  estate  of  the  bankrupt  is  liable 
for  his  debts :  but  the  Statutes  of  Bankruptcy,  as  well  as  the  Acts 
of  Insolvency,  have  not  said,  how  liable.  It  is  determined,  that  it  is 
competent  to  a  creditor,  having  brought  an  action  against  the  bank- 
rupt, who  pleads  his  certificate,  to  sbow,  that  this  is  a  second  Com- 
mission ;  and  the  estate  ^\d  not  pay  lbs.  in  the  pound ;  -and,  prov- 
ing that,  the  creditor  will  recover.  The  mode,  in  which  the  future 
effects  are  considered  liable,  is,  that  they  are  liable  in  judgment ; 
but  the  assignees  cannot  take  possession  of  them  under  the  Com- 
mission (I).  There  may  therefore  in  that  view  of  it  be  joint- 
effects  ;  and  also  in  another ;  with  reference  to  the  power  of  super- 
seding a  Commission  ;  that  being  always  a  question  of  discretion  in 
bankruptcy,  considering  the  rights  of  the  first  class  of  creditors,  iLnd 
whether  there  is  any  thing  left. 

*  Thirdly,  it  is  stated,  thi|t  there  was  originally  joint  property, 
amounting  to  140/.;  and  here  we  are  not  perplexed  with  the  case 
of  a  dormant  partner;  upon  which  I  could  never  form  any' very 
satisfactory  conclusion  from  the  prior  cases.  It  has  been  constantly 
held,  that  if  I  deal  with  A.,  knowing  nothing  of  his  dormant  part- 
ner, and  they  become  bankrupt,  I,  having  dealt  with  A.  alone,  may 
choose  to  be  considered  his  separate  creditor :  if  B.  was  his  dormant 
partner,  I  may  in  respect  of  his  having  received  profits  choose  to 
hold  him  also  as  my  debtor ;  but  it  has  been  constantly  taken  as 
clear  law,  that  a  creditor,  dealing  with  A^,  and  knowing  nothing  of 
a  dormant  partner,  may  consider  himself  a  separate  creditor :  yet  it 
has  been  determined  very  lately,  that  the  Defendant  in  an  action 
may  plead  in  abatement,  that  there  is  a  dormant  partner.  I  how- 
ever will  not  disturb  the  decisions,  which  have  taken  place 
here  for  thirty  years ;  stating  the  *  acknowledged  law  .of    [*  295] 

B&nk.  Cases,  2.  The  signature  of  one  trustee  only  to  the  Certificate  not  sufficient  r 
Ex  parte  Rigby,  post,  4^. 

(1)  This  is  altered  by  the  General  Bankrupt  Statute,  6  Geo.  IV.  s.  127,  declar- 
ing, that  the  bankrupt's  future  estate  and  enbcts,  (except  his  tools,  of  trade  and 
necessary  household  furniture,  and  the  wearing  apparel  of  himself,  his  wife  and 
children)^  shall  vest  in  the  Assignees  under  the  Commission ;  who  shall  be  entitled 
to  seize  the  same  in  like  manner  as  he  might  have  seised  property,  of  which  the 
bankrupt  was  possessed  at  the  issuing  of  the  Commission. 
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the  country,  that  a  man,  dealing  with  A.,  is  not  compelled  to 
take  B.  as  his  debtor,  whom  he  never  beard  of;  and  declaring, 
that  those  decisions,  to  which  I  have  alluded,  will  not  induce  me  to 
alter  my  course  in  bankruptcy. 

The  question  here  however  is,  merely,  whether  this  joint  debt  of 
140/.  had  been  discharged ;  and,  with  all  the  respect,  that  I  feel  for 
Lord  Kenyon's  judgment,  I  take  it  to  be  clearly  settled,  that,  if  a 
man  is  indebted  to  me  by  limple  contract,  and  gives  a  bill,  indorsed 
by  him  or  not,  in  discharge  and  satisfaction  of  the  debt^  that  is  a 
discharge  ;  and  I  become  a  creditor,  having  a  demand  in  respect  of 
that  bill :  but,  if  a  bill  is  given,  and  nothing  more  passes,  the  bill  is  a 
satisfaction,  if  paid:  otherwise  it  is  no  satisfaction  (I).  The  ques- 
.tion  here  therefore  is,  whether  this  was  really  taken  in  satisfaction  ; 
or  was  only  a  mode  of  payment,  to  operate  as  a  discharge,  if  that 
payment  should  be  made  good.  That  depends  upon  the  transaction 
itself  and  the  conduct  of  the  parties,  when  it  turns  out,  that  the 
bill  has  not  been  paid  ;  and  the  declarations  of  Hodgkinson,  having 
treated  it  always  as  a  joint  concern,  would  be  evidence,  whether 
they  were  not  holding  out,  that  notwithstanding  this  apparent  dis- 
solution they  intended  to  continue  partners. 

Feb.  1th,  The  Lord  Chancellor  [Eldon]. — ^The  bond,  upon 
which,  this  Commission  issued,  professes  to  be  the  bond  of  three 
partners,  constituting  among  them  the  creditors  or  creditor  of  the 
bankrupt ;  though  it  is  executed  by  one  of  them  only  ;  as  no  stress 
can,  I  conceive,  be  laid  upon  the  circumstance,  that  two 
[*  296]  other  seals  were  annexed  to  the  *  Instrument ;.  which  can- 
not produce  any  different  consideration  as  to  the  validity 
or  propriety  of  such  an  instrument:  the  wafer  being  probably  placed 
on  the  In*strument  by  the  stationer  or  clerk,  who  prepared  it :  but, 
until  the  seal  is  put  to  it,  the  Instrument  cannot  be  represented  as 
sealed ;  and,  whatever  may  be  the  doctrine  as  to  hearing,  or  refus- 
ing to  hear,  a  person  say,  he  had  not  delivered  a  Deed,  which  he 
had  sealed,  (and  Lord  Mansfield,  who  held,  that  he  could  not  be 
heard,  would  have  been  much  embarrassed  by  several  cases,  that 
may  be  put),  this  bond  is  not  executed  by  any  person  except  the 
individual,  who  actually  put  his  seal  to  it,  and,  though  that  was  un- 
necessary, signed  it.  This  Instrument  must  therefore  be  considerejd 
as  executed  by  one  of  these  partners  only,  and  as  in  law  the  obli- 
gation of  that  one  alone  (2). 

The  question  then  is,  whether  this  is  such  a  bond  as  the  law  re- 
quires to  bQ  executed,  before  a  Commission  shall  issue.  That  ques- 
tion involves  the  validity  of  an  infinite  number  of  Commissions,  not 
only  now  in  operation,  but  which  have  gone  through  all  their  oper- 
ations, and  are  finally  closed,  and  also  the  validity  of  all  the  essen- 
tial proceedings  with  reference  to  partners,  that  take  place  under  a 

(1)  Ex  parte  Btaekbume^  ante,  vol.  x.  204;  jBx  parie  Raikbone,  Buck.  S15;  3 
Madd.  134 ;  1  Co.  Bank.  Laws,  6th  ed.  by  Mr.  Roots,  147. 

(2)  Duttan  v.  Morriiony  anie^  vol.  xvii.  198. 
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Coromiasion  of  Bankraptcy.  It  has  been  correctly  stated,  that,  if  the 
Act  of  Parliament  is  express  and  clear  in  its  terms,  requiring,  that 
all  the  partners  shall  execute  the  bond,  and  declaring,  that  an  ex- 
ecution by  one  alone  is  not  sufficient,  it  is  vain  to  state  the  uni- 
versal practice  against  it :  but,  if,  ever  since  the  5th  Geo.  II.  an 
universal  practice  has  prevailed  of  issuing  Commissions  on  an  affi- 
davit sworn,  and  a  bond  executed,  by  one  partner  alone  on 
behalf  of  himself  and  the  *  others,  if  by  analogy  to  that  [*  297] 
the  act  of  one  has  in  various  very  important  transactions 
been  considered  as  the  act  of  all,  where  the  same  word  '<  creditor  " 
must  apply,  as  it  is  taken  in  this  particular  section,  to  several  persons, 
proving  debts,  voting  for  assignees,  and  determining  upon  filing  bills 
in  Equity,  if  Commissions  have  thus  issued,  and  Certificates,  thus 
signed,  have  been,  not  only  allowed  here,  but  frequently  pleaded  to 
actions  at  Law,  and,  if  in  all  these  cases  the  signature  of  one  alone 
was  not  authorised  by  a  particular  Power  of  Attorney,  according  to 
the  section,  regulating  that  mode  of  signature,  but  stands  upon  this, 
that  one  was  always  considered  as  representing  the  firm,  the  practice  is 
to  be  considered,  not  merely  as  such,  but  as  the  authority  of  those, 
who  admitted,  and  administered,  the  Law  upon  that  construction  of 
those  acts,  that  one  is  to  most  important  purposes  to  be  considered 
the  creditor,  making  the  affidavit,  executing  the  bond,'  proving  the 
debt,  and  signing  the  Certificate  ;  though  his  partners  did  not  join  in 
the  Act. 

Mr.  Cooke  takes  notice  of  the  uniform  practice  I  have  stated  (1)  ; 
and,  unless  the  Act  excludes  that,  as  a  possible  construction,  it  would 
with  reference  to  convenience  be  very  easy  to  represent  an  infinite 
number  of  cases,  in  which  it  would  be  impossible  to  bring  partners 
together,  to  execute  the  bond,  present  the  petition,  file  the  affidavit, 
or  do  any  other  act  in  bankruptcy.  The  word  <<  creditor,"  runs 
through  the  whole  of  this  Act  of  Parliament  (2),  relating  to  the 
petitioning  creditor's  debt,  proof  of  debts,  choice  of  assign- 
ees, assent  *  to  arbitration,  composition  of  debts,  filing  bills ;  [*  298] 
in  fact  authorising  the  payment  of  dividends  to  partners, 
and  the  signing  Certificates  ;  and  the  Certificate  in  this  case  is  signed 
by  three  creditors  out  of  four;  each  of  those  three  consisting  of 
partners,  of  whom  one  signs  for  all.  The  practice  also  on  petitions 
to  stay  Certificates  is,  that  one  partner  signs  for  all*.  The  tenth 
clause  of  the  Act,  as  to  Certificates,  applies,  not  to  a  creditor,  being 
one  of  several  partners,  signing  for  all,  but  to  an  individual  creditor 
signing  by  a  person,  who  is  not  a  creditor,  but  is  authorised  to  sign 
by  Power  of  Attorney. 

The  result  of  the  Act  and  the  practice  is,  that,  the  issuing  Com- 
missions being  regulated  by  the  fact,  that  the  affidavit  and  bond  of 
one  partner  have  been  uniformly  held  sufficient,  that  proof  of  debts 
being  always  made  by  one  partner,  for  himself  and  the  others,  who 

(1)  2  Cooke's  Sank.  Law,  4th  ed.  7,  and  8th  ed.  by  Mr.  Roots,  3 ;  3  Christian's 
Bank.  Law,  11 ;  anU^  Ex  parte  MiUheU^  vol  xiv.  507,  and  the  note,  SOS, 

(2)  Stat  5  Geo.  II.  c.  ^ 
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are  not  called  upon  to  join,  that  the  choice  of  assignees,  the  manner 
of  signing  Certificates,  and  various  other  acts  in  bankruptcy,  being 
done  by  one  partner  in  behalf  of  the  partnership,  and  effect  being 
allowed  by  the  Great  Seal  to  Certificates,  so  signed,  and  when 
pleaded  at  Law,  I  am  authorised  to  say,  whatever  might  have  been 
the  proper  construction,'if  this  were  Res  integral  this  series  of  prac^ 
^ice  is  to  be  considered  as  a  mass  of  decision,  that  this  is  the  con- 
struction of  the  Act.  Upon  these  grounds  I  state  this  as  a  point  I 
am  not  at  liberty  to  regard  otherwise  than  as  judicially  decided  here 
through  a  very  long  period :  that  course  of  decision,  always  acqai- 
esced  in,  must  be  understood  as  the  Law  ;  and  L  cannot  account  for 
the  allowance  of  pleas  pf  Certificates,  unless  it  has  been  so  con- 
sidered.   

1.  This  case  is  likewise  reported  in  Coop.  99,  and  in  3  Rose,  172. 

2.  With  respect  to  the  trajisactioDS  in  which  one  partner  can  bind  his  co-part- 
ners, and  those  other  cases  in  which  the  act  of  a  siiigle  partner  will  be  inopera- 
tive as  to  the  rest,  see,  anit^  note  2  to  Bum  v.  Bwm^  §  V.  573 ;  note  1  to  Ex  parte 
Banbonua,  6  V.  540 ;  and  the  note  to  Ex  parU  Miiehdl,  14  V.  499. 

a  By  the  127th  section  of  the  stat  of  6  Geo.  IV.  c.  16,  it  is  enacted  that,  not- 
withstanding a  bankrupt  may  have  obtained  his  certificate,  under  a  second  com- 
mission, still,  unless  his  estate  has  paid  eveiv  creditor  under  his  commission  fif- 
teen shillings  in  the  pound,  the  certificate  will  only  protect  his  person  from  arrest; 
but  his  future  estate  and  effects  will  vest  in  his  assignees  under  the  said  commis- 
sion, who  are  entitled  to  seize  th6  same,  in  like  manner  as  they  might  have  seized 
prroerty  of  which  such  bankrupt  was  possessed  at  the  issuing  the  conmiission. 

4.  As  to  the  doctrines  established  in  bankruptpy,  with  respect  to  dormant  part- 
ners, see  notes  1,  2,  to  JBr  parte  Hamper^  17  V.  408. 
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WRIGHT  V.  ATKYNS. 
[1814,  Ma&ch  8 ;  1815,  Feb.  7.] 

Devise  and  bequest  of*  real  and  leasehold  estates  to  the  devisor's  widow  and  her 
heirs,  **  in  the  fnllest  confidence  that  after  her  decease  she  will  devise  the  prop- 
erty to  my  family,''  held  an  estate  for  life  only  with  remainder  in  trust  for  the 
devisor's  heir  as  Penona  duignata  (a). 

Construction  of  devise  to  a  stock,  or  family,  or  house,  the  heir  principal  of  the 
house,  [p.  300.] 

Distinction  between  an  immediate  devise  after  the  death  of  the  first  taker  **  to  my 
family,"  and  a  trust  or  confidence  that  he  will  devise  "to  my  family,"  [p.  300.] 

Various  constructions  of "  relations  "  in  devise,  [p.  901.1 

Different  constructions  of  the  same  words  in  a  Will  with  reference  to  the  different 
estates  :  an  intention  difficult  to  attribute,  [p.  303.] 

A  PETITION  of  Appeal  was  presented  from  the  Decree  (1)  pro- 
nounced at  the  Rolls,  declaring,  that  the  Defendant  Charlotte  At- 
kyns  must  be  considered  as  only  tenant  for  life  of  the  estates  men- 
tioned in  the  pleadings  ;  and  giving  the  consequential  directions  for 
raising  the  principal  and  interest  due  upon  mortgage  by  sale. 

The  Lord  Chancellor  [Eldon]  '  noticed,  as  the  Master  of  the 
Rolls  had  done,  the  imperfect  state  of  the  Record  with  a  view  to  the 
decision  of  the  question,  that  was  raised ;  observing,  that  the  Bill  did 
not  allege,  that  the  Plaintiff  is  himself  entitled  to  the  estates  either  in 
Law  or  Equity,  as  heir  at  law  ;  or  pray  any  declaration  of  such  his 
title,  or  of  any  trust  for  him  or  any  one  else,  as  heir ;  and  the  mere 
declaration^  that  the  Defendant  is  tenant  for  life,  not  stating,  who 
will  be  entitled  after  her  death,  is  the  decision  of  a  most  important 
point,  not  expressly  raised  by  the  pleadings ;  which  were  not  framed 
with  any  view  to  a  declaration  of  the  right  of  any  person  to  the 
inheritance. 

His  Lordship  farther  remarked,  that  the  clause  in  the  Will  dis- 
posing of  the  personal  estate,  though  a  very  material  part  of  the 
case,  was  not  noticed  in  the  pleadings  or  the  argument.  By  that 
clause,  immediately  following  the  disposition  of  the  real  estate,  the 
testator  gave  and  bequeathed  to  his  aforesaid  mother  all, 
his  *  goods,  chattels,  and  personal  estate  ;  and  appointed  [*300] 
her  sole  executrix. 

The  Lord  Chancellor,  after  these  preliminary  observations,  pro- 

(a)  The  acceptation  of  the  term  **  family  "  may  be  narrowed  or  enlarged  by  the 
context  of  the  will,  so  as,  in  some  instances,  to  mean  children,  or  in  c^ers,  heirs, 
or  it  may  even  include  relations  by  marriage.  See  2  Williams,  Exec.  618,  819 ; 
BladoMU  V.  Bull,  1  Keen,  176 ;  ffooda  v.  Woods,  1  Mylne  Sl  C.  401 ;  Grant  v. 
Ljiman,  4  Russ.  292 ;  Doe  v.  Flanming,  2  Cr.  Mees.  dt  Ros.  638 ;  Sugden,  Pow- 
ers, (4th  Lond.  ed.)  525 ;  2  Story,  Eq.  Jur.  §  10656,  §  1071. 

As  to  trusts  created  by  words  of  desire,  request,  recommendation,  in  a  will,  see 
2  Story,  Eq.  Jur.  §  1068, 1068a,  1069, 1070, 1071  ;  note  (6)  Bidl  v.  Vardy,  1  V. 
270 ;  Peiraon  v.  Garnet;  2  Bro.  C.  C.  (Am.  ed.  1844,)  47,  note  (a) ;  S.  C.  ib.  226, 
231,  note  {el  and  cases  cited. 

(1)  Wrufkt  V.  M^ynt,  ante,  vol.  xvii.  255;  Coop.  Ill ;  1  Ves.  &.  Bea.  313;  1 
Tuinei's  Rep.  143. 
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ceeded  to  the  consideration  of  the  question,  that  had  been  argued 
in  the  following  manner. 

It  is  said,  that  the  words  <'  ray  family,"  as  they  occur  in  this  Will, 
mean  the  chief  and  most  worthy  person  of  the  family,  viz.  the  heir ; 
and  for  that  the  case  in  Dyer  (1)  has  been  mentioned  ;  the  words 
in  which  would,  I  think,  vet^y  well  admit  the  construction  suggested 
in  the  note  (2)  to  the  Report  of  this  case  ;  though  I.  do  not  mean 
to  put  that  construction  upon  them,  after  Lord  Hobart  and  other 
Judges  have  put  a  different  one.  In  Counden  v.  Gierke  (3)  Lord 
Hobart  illustrates  it  thus : 

<^  If  land  be  devised  to  a  stock,  or  family,  or  house,  it  shall  be 
understood  of  the  heir  principal  of  the  house." 

There  is  a  distinction,  worthy  of  consideration,  between  a  devise 
to  A.,  and  after  the  death  of  A.  <<  to  my  family,"  and  a  devise  to  A. 
and  his  heirs  for  ever,  upon  trust,  or  with  words  expressing  confi- 
dence, that  A.  will  devise  <'  to  my  family : "  an  immediate  devise  in 
the  one  case:  in. the  other  a  trust,  that  a  person,  who  may  live  fifly 
years,  will  so  devise  it ;  when  in  strict  language  that  demise  may  be 
incapable  of  being  made  to  the  person,  who  may  at  the  time  of  the 
first  devise  answer  the  description  of  <'  my  family." 

If  it  is  to  operate  by  immediate  remainder,  we  must 
[*  301]  *  consider  the  importance,  which  the  Master  of  the  Rolls 
annexed  to  the  fact  assumed,  that  there  was  no  leasehold 
estate  here.  I  am  not  sure,  that  the  attention  of  the  Court  was 
called  to  a  circumstance,  to  which,  though  it  does  not  appear  upon 
the  pleadings,  I  was  led  by  the  Report ;  which  states,  that  the  de- 
vise is  of  all  the  freehold  and  leasehold  estates.  It  does  not  appear 
to  have  been  either  admitted,  or  inquired,  whether  there  was  any 
leasehold  estate  ;  and  if  the  testator  had  at  his  death  any  leasehold 
estate,  that  would  have  passed  by  his  Will,  what  then  does  the 
wood  '<  Family  "  mean  ?  There  are  cases  enough,  besides  that  of 
Pyot  V.  Pyot  (4\  in  1732,  deciding,  that,  if  real  estate  is  devised  to 
the  <<  Family,"  the  heir  shall  take :  but  in  that  case  Lord  Hardwicke 
held,  that,  personal  property  being  included,  the  heir  could  not  take. 
Another  case  in  1732  is  cited  in  the  argument  of  Doe  on  the  de- 
mise of  Thwaites  v.  Over  (5),  as  a  decision  in  this  Court,  that  under 
a  limitation  to  the  family  of  «<  J.  S."  the  real  estate  goes  to  the  heir, 
the  personal  to  the  next  of  kin.  That  case  in  the  Court  of  Common 
Pleas,  is  most  important  as  a  devise  of  real  estate  only  after  A.'s 
death  among  the  relations  of  the  devisor.  All  the  former  cases  were 
cited,  which  have  a  tendency  to  show,  either,  that  the  word  "  rela- 
tions "  is  too  uncertain  to  admit  any  definite  meaning,  or  that  there 
is  an  inclination  to  hold,  that  the  heir  is  intended :  but  the  Court 
laid  that  out  of  the  case ;   and  said,  that,  this  word  having  a  signifi- 

(1)  Chapman's  Case,  Dy.  333. 

(2)  Anitj  vol  xvii.  256;  see  1  Turner's  Rep.  158. 

(3)  Hob.  29;  see  33. 

(4)  1  Ves.  335 ;  see  LmH  v.  Leigh,  mile,  vol  xv.  92. 

(5)  1  Taunt  263;  see  m 
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cation  in  this  Court  as  to  personal  estate,  viz.  those  entitled  under 
the  Statute  of  Distributions  (1),  they  would  hold  a  devise  of  real 
estate  to  **  relations ''  a  devise  to  the  next  of  kin. 

*  This  requires  great  consideration.  The  Courts  of  Law  [*  302J 
act  upon  bur  doctrine :  but  the  cases  in  this  Court  are  not 
always  properly  cited  there :  nor  can  we  consider  ourselves  always 
consistent:  for  instance,  brothers'  and  sisters'  children  have  been  in 
some  cases  excluded  under  the  word  "  relations  ; "  as  the  Statute 
mentions  the  next  of  kin  in  equal  degree,  and  those,  who  represent 
them ;  and  in  others  .have  been  included  without  any  additional 
words.  We  should  scarcely  know  the  case  of  Harding  v.  Olyn  (2), 
as  it  is  represented  (3)  in  the  note  of  Spring  on  the  demise  of  Titcher 
V.  Biks.  There  was  no  limitation  :  but  the  words  were  '<  but  it  is 
ray  desire  ; "  and  in  a  manuscript  note,  that  I  have  seen,  great  stress 
was  laid  upon  the  word  "  but."  The  case  however  turned  upon 
this.  The  widow,  to  whbm'the  property  was  given,  made  a  Will; 
and  gave  part  to  a  relation,  Henry  Swindell,  the  son  ;  who  was  not, 
and  CQuld  not  be,  on%  of  the  next  of  kin :  as  his  father  was  so. 
Then  the  decision  is,  that,  as  far  as  she  had  given  to  that  person, 
the  disposition  was  good ;  as  he  was  a  relation  ;  and,  as  to  what 
was  not  disposed  of  by  her,  there  was  a  trust,  connected  with  a 
power,  for  the  relations,  who  were  the  next  of  kin.  In  some  cases 
upon  powers  of  this  sort  (4)  it  was  not  confined  to  relations  at  the 
death.  In  Hands  v.  Hands  (5)  it  was  declared,  according  to  the 
note,  that  the  next  of  kin  at  the  time  of  the  death  of  the  testator 
were  entitled  to  vested  interests,  though  in  uncertain  proportions. 
Which  case  is  to  stand  ?  All  of  them  contain  distinctions,  that  it  is 
extremely  difficult  to  reconcile. 

^  If  in  this  case  there  were  leasehold  estates,  it  must  be  [*  303] 
considered  upon  principles,  which  the  Master  of  the  Rolls 
seems  to  think  he  could  not  take  into  his  consideration ;  relying  in 
more  than  one  passage  of  his  judgment  upon  its  being  a  devise  of 
real  estate  only.  I  must  know  that  fact,  in  order  to  determine,  what, 
if  the  subject  is  real  estate  only,  designates  the  heir  at  the  death  of 
the  devisor,  or  such  person  as  shall  be  heir  at  the  death  of  the  first 
taker ;  and  what  is  to  be  the  construction,  .if  it  is  a  mixed  fund,  in 
the  absence  of  all  decision,  except  that  the  same  words  are  to  be 
construed  differently  with  reference  to  the  different  estates  ;  an  in- 
tention which  it  is  extremely  difficult  to  attribute  to  the  testator  (6). 
The  proposition  appears  singular,  that  the  <<  family,"  pointing  out 
who  is  to  take  each  description  of  estate,  carries  the  leasehold  to  the 
next  of  kin  and  the  freehold  to  the  heir  ;   when  the  testator  in  all 


(1)  Stat  22  and  23  Ch.  II.  c.  10. 

(2)  1  Atk.  469 ;  from  the  Register's  Book  and  Mr.  Joddrell's  note,  antCt  vol.  v 
501 ;  viiL  571 :  see  Btdl  v.  Fardtfy  i.  270,  and  the  note,  272. 

(3)  1  Tenn  Rep.  437,  n. 

(4)  Benndi  v.  Hanvwoodj  Amb.  708. 

(5)  1  Term  Rep.  437,  n. 

(6)  AnU^  Elhn  v.  Easorif  73 ;  Crooke  v.  De  Fandes,  VoL  ix.  197. 
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probability  intended  the  same  person  to  take  both.  If  that  difficultj 
would  occur  upon  an  immediate  devise,  it  has  much  more  force  in 
the  case  of  a  power  of  devising,  to  be  executed  in  favor  of  the  heir 
at  the  death  of  the  devisor,  or  of  the  person  having  the  power  to 
take,  exactly  as  if  there  was  no  trust  in  the  Will,  but  the  prior  estate 
had  been  in  terms  an  estate  for  life. 

Feb.  1th.    The  Lord  Chancellor,  having  again  very  fully  ob- 
served upon  this  case,  affirmed  the  Decree  (1). 

Seb,  anU^  the  notes  to  SL  C,  17  V.  255. 


[*  304] 


ADLEY  V.  THE   WHITSTABLE  COMPANY  (2). 
[1815,  Feb.  8.    Ante,  Vol.  XVIL  315.] 

The  by-law  of  the  Coiporation  of  the  CompaDy  of  Whitstable  Fishermen,  that  any 
freeman,  engaging  m  any  other  oyster  nsheiy  on  the  coast  of  Kent,  should  for- 
feit lOL  ana  untU  payment,  should  be  excluded  from  all  share  of  the  profits^ 
which  should  ip  the  mean  time  be  diyided,  as  if  he  had' wholly  ceased  to  be  a 
freeman,  being  in  an  Action  held  void,  an  account  was  decreed ;  with  a  deck* 
ration,  that  the  Plaintiff,  having  been  unduly  prevented  by  the  by-law  from 
working  in  any  manner  as  freeman,  and  participating,  is  to  be  considered, 
though  ne  did  not  work,  or  tender  himself  or  any  one  for  him  to  work,  ^  prima 
fade  entitled  ip  the  most  beneficial  manner,  without  prejudice  to  the  Defend- 
ant's establishing,  that  at  any  particular  periods  he  could  not  have  entitled 
himself  to  earnings,  or  not  as  beneficially  as  claimed,  fn  case  no  such  by-law 
had  been  made. 

Difficulty  from  the  number  of  parties  not  to  prevent  the  Court's  acting  to  enforce 
a  legal  right  (a\  [p.  305.] 

Corporation  liable  as  trustees,  [p.  306.] 

The  Plaintiff  upon  the  opinion,  expressed  by  the  Lord  Chancellor 
in  this  cause  (3),  brought  an  action  of  assumpsit  in  the  Court  of 
King's  Bench  against  the  Treasurer  of  the  Company  ;  and,  obtained 
a  verdict,  subject  to  the  opinion  of  the  Court  upon  a  case  reserved  ; 
and  upon  the  argument  of  that  case  judgment  was  pronounced  for 
the  Plaintiff  (4). 

The  cailse  was  heard  for  farther  directions. 

Sir  Samuel  RomiUy  and  Mr.  Boteler,  for  the  Plaintiff:  Sir  Arthur 
Piggotty  Mr.  Hart,  and  Mr.  Betty  for  the  Defendants. 

The  Lord  Chancellor  [Eldon]. — ^Whatever  difficulty  might  be- 
fore the  incorporation  of  this  Company  have  occurred  in 
[^  305]     *  suits,   instituted   by  or  against  them,   no    insuperable 

(1)  Coop.  Ill ;  see  the  final  decision  of  this  case,' reversing  this  Decree:  1  Tur- 
ner's Rep.  143,  and  the  note,  antcy  vol  zvii.  263. 

(2)  1  Mer.  107. 

(a)  For  the  rule  and  exceptions  in  cases  of  a  multitude  of  parties  in  interest,  see 
antty  note  (a)  Hoyd  v.  Loaringy  6  V.  773. 

(3)  ^nlty  vol.  zviL  315. 

(4)  AfB^  V.  Reeve$y  %  Man.  dt  Sel.  5a 
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difficulty  could  have  been  acknowledged  by  the  Court;  as, 
wherever  there  is  a  l^al  right  vested  in  a  party,  he  must  in  some 
Court  have  the  means  of  enforcing  that  right  (1).  It  may  perhaps 
be  out  of  the  power  of  any  Court  effectually  to  meet  all  the  human 
resistance,  that  may,  where  there  is  a  great  number  of  parties,  be  ap- 
plied to  baffle  justice  ;  but  the  Court  must  not  for  that  reason  de- 
sist from  doing  any  thing ;  and  parties  may  in  the  end  grow  ex<- 
tremely  weary  of  that  resistance,  which  they  never  ought  to  have  in- 
terposed. 

But,  when  this  Company  for  their  own  benefit  became  a  Corpora- 
tion, the  nature  of  that  character  gave  them  the. right  to  sue,  and  im- 
posed the  obligation  of  submitting  to  be  sued,  with  much  more  con- 
venience to  themselves,  and  less  inconvenience  to  others,  than  when 
they  were  a  mere  trading  Company.  In  that  character  the  remedies 
coidd  be  had  against  them  only  as  individuals :  in  the  other  such 
remedies  as  may  be  obtained  against  a  Corporation,  withholding  the 
rights  of  others. 

The  objection  upon  the  impropriety  of  the  Plaintiff's  being  con- 
cerned in  both  these  Companies  is  answered  thus ;  that  he  was  a 
proprietor  of  the  contiguous  fishery  long  before  these  Defendants  be- 
came a  Corporation ;  and  the  question,  taking  them  in  that  character, 
would  be,  whether  a  by-law,  compelling  a  man  to  part  with  his  es- 
tate, which  he  possessed  as  such,  paternal  or  acquired,  is  good  to 
exclude  him  from  participating  in  the  profits  of  this  Company  on  the 
ground,  that  he  had  that  estate.  I  should  have  more  diffi- 
culty to  answer  that  *  question  in  the  affirmative  than  upon  [*  306] 
any  other  question  between  these  parties. 

It  was  argued,  when  this  cause  was  formerly  before  me,  that  the 
Plaintiff  had  no  way  of  getting  at  these  profits,  if  he  was  entitled  to 
them.:  the  Defendants  therefore,  admitting  that  there  were  profits, 
that  they  were  withholding  these  profits,  that  he  would  have  been  en- 
titled to  them,  if  there  had  been  no  by-law,  ask  a  decision,  that,  even 
supposing  the  by-law  tp  be  illegal,  the  Corporation  is  in  a  situation 
to  say  to  an  individual  Cestui  que  irwt  of  profits,  that  he  is  the  only 
person,  who  cannot  in  a  Court  of  Justice  have  a  remedy  for  those 
profits  to  which  all  along  Ihey  admit  his  title. 

This  by-law  appears  to  be  framed  for  the  purpose  of  making  it  ex- 
tremely cUfficult  for  a  man,  improperly  deprived  by  it  of  its  profits, 
to  have  any  remedy  :  their  custom  being,  that  the  profits,  beyond  the 
satisfaction  of  work  and  labor,  should  be  divided,  they  determine  to 
divide  that  surplus  among  the  members,  excluding  this  Plaintiff;  con- 
sequently he  could  have  no  Mandamus ;  and  it  seems  to  me,  that  he 
has  no  remedy,  if  he  has  not  a  remedy  in  equity.  Their  character 
as  a  Corporation  forms  no  objection.  A  Corporation  cannot  upon 
that  ground,  if  they  are  trustees,  refused  to  be  treated  as  such  ;  liable 
to  such  execution  as  may  be  had  against  a  Corporation  ;  and  a  De- 

(1)  See  enU^  vol.  xv.  14,  Wakrs  v.  Tm^r ;  and  the  case  of  partition  of  a  house, 
Turner  v.  Mi^rgan,  viii.  143. 
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cree  against  them,  as  trustees  of  this  fund,  must  be  executed,  as  such 
Decrees  are  to  be  executed  against  a  Corporation. 

It  is  said,  they  have  no  property.  That  must  be  the  subject  of 
inquiry.  The  Act  of  Parliament  (1)  supposes  them  to  have  prop- 
erty. The  Plaintiff  may  perhaps,  though  entitled  to  an  ac- 
[*  307]  count,  *find  great  difficulty  in  procuring  payment  On 
the  other  hand,  a  material  question  is,  whether  that  surplus 
profit  from  the  sale  of  the  oysters,  beyond  the  payment  for  work  and 
labor,  distributed  as  surplus  among  the  individual  members,  is  not, 
before  it  is  divided,  to  be  considered  as  Corporation  property.  I  will 
not  now  prejudice  that  question :  though  it  may  be  proper  for  consid- 
eration, if  the  Plaintiff's  demand  cannot  be  otherwise  satisfied. 

As  to  the  objection,  that  the  interests  of  widows,  apprentices,  &c., 
will  be  affected  by  a  Decree  against  the  Defendants,  all  their  inter- 
ests are  bound  up  in  the  interests  and  liabilities  of  the  Corporation  ; 
and  it  is  not  to  be  considered,  how  the  individual  members  are  af- 
fected by  it.  Each  individual  must  suffer  the  consequence,  however 
ruinous  the  effect  of  Uie  obligation  to  answer  the  demand  by  destroy- 
ing great  property,  to  which  the  metnbers  would  have  been  entitled. 
The  Corporation  property  certainly  cannot  be  liable  to  the  Plain- 
tiff's demand,  until  the  creditors  are  paid :  but  I  cannot  let  them 
divide  profits  as  among  themselves,  not  first  providing  for  their 
creditors  ;  and  excluding  one  of  their  body  from  participating  in  the 
residue. 

Under  these  circumstances  both  the  Plaintiff  and  the  Defendants 
must  be  taken  as  admitting  on  the  record,  that  there  are  profits  ;  and 
therefore  there  must  be  an  account ;  and  in  taking  that  account  the 
Plaintiff,  if  he  was  willing  to  dredge  for  the  oysters,  but  was  not  per- 
mitted, whether  unlawfully  refused,  or  they  forebore  to  summon  him, 
must  be  in  the  same  situation  as  if  he  had  actually  dredged.  .That 
account  must  therefore  be  directed  ;  and  an  inquiry,  what  property 
they  have :  but,  it  must  be  recollected,  that,  if  a  reason- 
[•  308]  able  compensation  •  is  offered  to  the  Plaintiff,  and  per- 
versely refused,  if  the  relief  can  be  had  without  going 
through  this  form,  and  the  account  and  inquiry  should  be  prosecuted 
unnecessarily,  the  costs  are  in  the  discretion  of  the  Court ;  as  I  ac- 
knowledge the  difficulties  attending  such  a  suit ;  which  the  Plaintiff^ 
as  well  as  the  Defendants,  may  be  required  to  contemplate.  He 
must  have  the  costs  to  this  hearing,  including  the  costs  of  the  action. 

July  2Ut.  The  Decree,  from  minutes  given  out  by  the  Lord 
Chancellor,  directing  an  account  of  all  the  profits  and  earnings  of 
the  Whitstable  Oyster  Fishery,  accrued  since  the  3d  of  August, 
1805,  received  by  the  Defendants,  &c.,  declared,  that  the  Plaintiff, 
having  been  unduly  prevented  by  the  by-law,  mentioned  in  the 
pleadings,  from  working  in  any  manner  as  a  freeman,  and  from  par- 
ticipating in  the  earnings  of  the  concern,  is  to  be  considered,  al- 

(1)  8tat  33  Geo.  III.  e.  42. 
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though  he  did  not  work,  or  tender  himself,  or  any  person  for  him,  to 
work,  as  a  freeman,  in  taking  the  account  before  the  Master  for  his 
benefit,  as  prima  Jfacie  entitled  to  earnings  in  the  roo9t  beneficial 
manner,  in  which,  as  a  freeman,  he  would  have  entitled  himself  to 
receive  or  share  in  earnings ;  but  without  prejudice  to  the  Defend- 
ant's establishing,  that  at  any  particular  times  or  periods,  for  which 
the  earnings  are  claimed  by  the  Plaintiff  on  the  account  to  be  taken, 
the  Plaintiff  could  not  have  entitled  himself  to  earnings,  or  to  earn- 
ings as  beneficially  as  he  shall  claim  to  be  entitled  to  them,  in  case 
no  such  by-law  had  been  made. 

Sbb,  onle,  the  notes  to  &  C,  17  V.  315. 


THE  ATTORNEY  GENERAL  v.  LEPINE.     [•309] 
[Rou.8.— 1815,  Feb.  22.] 
Decree  establishing  a  Charity  in  Scotland. 

John  M'Nab  by  his  Will,  dated  the  8th  of  May  1800,  directed  a 
moiety  of  his  personal  estate,  subject  to  his  debts.  &c.,  to  be  laid  out 
in  the  public  funds  or  some  such  security  for  the  purpose  of  bringing 
in  flin  annual  income  or  interest ;  and  gave  and  bequeathed  the  same 
to  the  minister  and  church  officers  of  the  parish  of  Dollar,  in  the 
shire  of  Clackmannan  in  Scotland,  for  the  time  being,  for  the  bene- 
fit of  a  Charity  or  School  for  the  poor  of  the  said  parish  ;  directing, 
that  no  person  should  have  power  to  receive  the  said  annuity  but  the 
said  officers  for  the  time  being  or  their  agent,  appointed  by  them. 

The  testator  died  in  1802.  The  Information  and  Bill  was  filed 
against  his  executors;  and  by  a  Decree,  pronounced  on. hearing  the 
cause  for  farther  directions  in  1805,  the  Master  was  directed  to  ap* 
prove  a  scheme  for  carrying  the  Charity  into  execution  ;  and  the  re- 
lators and  Plaintiffs  were  to  be  at  liberty  to  lay  proposals  before  the 
Master  for  that  purpose. 

On  a  petition  of  re-hearing  The  ProvostSy  Bailiffs^  fyc^  of  Edin- 
burgh V.  Aubery  (1)  was  cited  in  support  of  an  objection  to  the  ju- 
risdiction ;  and  CadeU  v.  Grant  (2)  as  an  instance  of  a  Decree  by  the 
Lord  Chancellor,  establishing  a  Charity  in  Scotland. 

^  The  cause  having  stood  over,  that  other  authorities     [•  310] 
might  be  produced,  the  objection  was  given  up ;  and  the    . 
Decree  affirmed  (3).  

The  decree  in  this  cause,  which  was  made  at  the  Rolls,  was  reversed,  on  an- 
peal;  by  the  Lord  Chancellor,  who  observed,  that,  where  a  charity  is  to  be  aa- 


(1)  Amb.  236. 

In  Chancery,  April,  1795. 

2  Swanst  181 ;  see  ofile,  CurltM  v.  Aitfon,  voL  xiv.  537,  and  the  note,  540. 


(2) 
(3) 
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ministered  in  Scotland,  the  Enelish  Court  of  Chancerj  will  not  take  into  its  own 
hands  Uie  administ^tion,  but  leave  it  to  the  courts  in  Scotland  to  determine  that 
matter :  see  2  Swanst.  1^  The  same  doctrine  was  acted  upon  in  the  later  case 
of  Emery  v.  HUT,  1  Russ.  112. 


THE  ROYAL   BANK  OF   SCOTLAND.  Ec  parte  (I). 

[1815,  Feb.  23.] 

Proof  in  bankruptcy  upon  a  Bill  reduced  by  the  previous  uait  payment  or  decla- 
ration of  divideud  from  the  estate  of  another  party ;  unless  in  a  special  case ; 
as  where  it  was  pending  a  Petition  against  the  ejection  of  the  proof  for  the 
whob  amount;  which  decision  of  the  Commissioners  was  over-ruled. 

The  petitioners  had  discounted  bills,  to  the  amount  of  58,000/. 
drawn  by  Stein  and  Co.,  on,  and  accepted  by,  Kensington  and  Co., 
bankers  in  London ;  against  whom  a  Commission  of  Bankruptcy 
issued  in  July  1812;  and  the  petitioners  proved  a  debt  of  40,000/. 
under  that  Commission  upon  some  of  those  Bills.  In  August  1812 
a  Commission  of  Bankruptcy  issued  against  Stein  and  Co.  In 
January  1815  at  a  meeting  for  a  dividend  und^r  that  Commission  a 
claim  by  the  petitioners  for  the  whole*  amount  of  tbe  bills  was  ad- 
mitted; and  on  the  6th  of  February  following  they  made  an  affida- 
vit of  debt ;  which  they  transmitted,  to  be  tendered  as  a  proof  at 
the  next  meeting  under  the  Commission.  On  the  13th  of  February 
a  dividend  was  declared  under  the  Commission  against  Kensington 

and  Co.  (2). 
[*311]  *  At  the  next  meeting  under  the  Commission  against 
Stein  and  Co.,  the  affidavit  of  the  petitioners  was  tender- 
ed :  but  the  Commissioners  refusing  to  admit  it  as  a  proof  for  more 
than  the  balance  above  the  sum  of  12,000/.  the  amount  of  the  divH 
dend  declared  under  the  Commission  against  Kensington  and  Co., 
the  petition  was  presented  ;  praying,  that  the  proof  may  be  admitted 
for  the  whole  siim  of  58,000/. 

Sir  Arthur  Piggot  and  Mr.  CuUen^  in  support  of  the  Petition  : 
Sir  Samuel  RomiUy  and  Mr.  Montague  against  it. 

The  Lord  Chancellor  [Eldon]. — ^The  question  upon  this  Peti- 
tion is,  whether  under  the  circumstances  of  this  case  I  can  .depart 
from  the  general  rule  in  bankruptcy,  that  the  proof  may  be  made  to 
the  full  amount  of  a  bill  of  exchange  against  the  estate  of  every  per- 
son who  is  a  debtor  upon  that  bill,  yet  if,  previously  to  the  proof,  a 
part  of  the  debt  has  been  recovered  from  any  person,  the  proof  can 
only  be  for  the  residue.  '  This  is  a  case  of  so  much  hardship  upon 

(1)  2  Rose's  Bank.  Cases,  197. 

(2)  In  this  instance  the  dividend  was  received  by  the  affent  for  the  petitioners, 
without  their  knowledge :  but  the  declaration  of  dividend  alone  is  equivalent  to 
actual  receipt:  Ex  parte  Leers,  atUe,  vol.  vL  644 ;  Ex  parte  Todd,  2  Rose*s  Bank. 
Cases,  202,  n. 
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the  Bank  of  Scotland,  that  I  have  struggfled  much  to  let  in  the 
whole  of  their  claim :  but  that  rule  has  never  been  departed  from 
except  in  a  single  instance,  in  the  bankruptcy  of  Gibson  and  John-  . 
son  ;  and  the  very  principle,  upon  which  the  proof  was  admitted  for 
the  whole  sum  in  that  instance,  bars  it  in  this.  The  person,  holding 
the  paper,  having  applied  to  prove,  the  opinion  of  the  Commis- 
sioners was,  that  the  bills,  payable  to  fictitious  payees,  were  not 
available  securities.  The  proof  was  accordingly  refused :  but  a 
claim  was  admitted.  The  question  as  to  the  vdidity  of  those  bills 
having  gone  through  much  litigation  in  Westminster  Hall, 
it  was  *  at  length  determined  (1),  that  they  were  to  be  [*  312] 
considered  bills  payable  to  bearer;  and  the  petition,  which 
had  stood  over  during  that  litigation,  coming  on  again,  the  objection 
was  taken,  that,  as  no  actual  proof  had  been  admitted,  when  it  was 
tendered,  and  some  payments  had  been  made  upon  the  bills  in  the 
interval,  there  should  be  a  deduction  of  the  sum  received ;  but  it 
was  held,  that,  though  generally  a  sum  received  before  the  proof  ad- 
mitted must  be  deducted  from  the  proof,  the  petition,  which  had 
been  so  long  depending,  was  in  the  nature  of  an  Appeal  from  the 
decision  of  the  Commissioners ;  and,  the  result  of  that  Appeal  being, 
that  they  ought  to  have  admitted  the  proof,  the  receipt  of  a  part  dur- 
ing the  pendency  of  the  petition  to  correct  their  judgment  would 
.not  prevent  the  proof  then,  which  ought  to  have  been  admitted, 
when  it  was  first  tendered. 

That  distinction  shows,  that,  if  those  special  circumstances  had 
not  existed,  no  relief  could  have  been  given  against  the  efiect  of  the 
general  rule;  and  therefore  the  sum  of  12,000/.  received  in  the 
mean  time  by  the  petitioners,  itiust  be  deducted :  but,  if  they  choose, 
they  may  file  a  Bill.  

1.  Tax  proceedings  which  took  olace  upon  a  petition  to  sopersede  the  commis- 
sion fint  issued  against  ^tein  and  Ca,  and,  meantime,  to  stay  the  certificate  of 
the  bankrupts,  are  reported  in  1  Ves.  &,  Beat  5,  and  in  1  Rose,  375 ;  and  a  full 

'  note  may  be  found  in  Append,  to  1  Rose,  163,  of  the  proceeding  of  the  Court  of 
Session  in  Scotland,  where  it  was  determined,  that  a  commission  of  bankruptcy 
IB  England,  and  a  sequestration  in  Scotland,  which  is  analogous  thereto,  could  not 

fo  on  together,  but  that  preference  ought  to  be  given  to  whichever  proceeding 
ad  the  priority ;  also,  Uiat  an  assignment,  under  an  English  commission,  vests  in 
the  assignees  all  the  bankrupt's  property,  wherever  situate,  and  precludes  creditors 
in  Scotland  from  attaching,  by  sequestration,  the  bankrupt's  property  in  that  coun- 
try ;  and,  farther,  that  a  certificate,  obtained  under  an  English  commission,  oper- 
ates as  a  discharge  of  all  debts  of  Scotch  creditors  which  might  have  been  proved 
under  that  commission :  as  to  these  points,  see  Ex  parte  CruSand^  3  Ves.  dt  Beat 
97,  100 ;  £7  pftHe  Geddes,  Buck,  421 ;  SOkrig  v.  Davis,  2  Dow.  230.  The  prin- 
cipal case  is  reported,  also,  in  2  Rose,  197. 

2.  As  to  a  creditor's  right  to  prove  his  whole  demand,  in  respect  of  bills,  and 
securities,  against  the  estate  of  each  of  the  parties  Uiereto,  and  to  take  dividends 
upon  each  of  such  proo&,  to  the  extent,  in  the  whole,  of  twenty  shillinffs  in  the 
poQnd  upon  his  actual  debt,  but  that  all  payments,  premously  received  from  any 
of  the  parties  liable,  must  be  deducted  from  the  proof  tendered,  see,  anU,  note  1 
to  Ex  parte  Bloxhanij  5  V.  448. 

(1)  In  the  House  of  Lords,  (Sibion  and  Johnson  v.  Mind  and  Feetor,  1  H.  Black. 
5^i  according  to  the  opinion  of  a  miyority  of  the  Judges,  including  Lords  Kenyon 
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STEWART  V.  GRAHAM. 
[1815,  Feb.  23, 25.] 

Writ  of  J^e  exeat  Rea;no  obtained  on  behalf  of  a  lanatic  by  his  Committee  on  a 
note,  as  given  for  the  balance  of  an  account,  restraining  the  Captain  of  an  East 
India  ship  from,  proceeding  on  his  vovage. 

That  the  debt  will  be  endangered  is  sumcient  without  stating,  that  the  object  is  to 
avoid  the  jurisdiction  (a). 

Affidavit  to  hold  to  Bail  open  to  examination,  [p.  314.] 

Bail  on  oath  of  assignee  of  a  bankrupt,  who  will  not  niake  an  affidavit,  and  of  com- 
mittee of  a  lunatic,  [p.  316»] 

Mr.  Leach  and  Mr.  Agar^  for  the  Defendant,  on  a  Motion  for  a 
Writ  of  A'«  txtai  RegnOy  took  two  objections :  first,  that  it  was  Co 
restrain  the  Defendant,  the  captain  of  an  East  India  ship,  from  pro- 
ceeding on  the  voyage  in  the  course  of  his  profession :  secondly, 
that  the  application  was  by  the  Committee,  under  a  Commission  of 
lunacy  against  the  Plaintiff,  not  swearing  to  a  debt,  but  staUng 
merely,  that  a  note  for  3000/.  was  given  in  1810,  as  the  balance  of 
an  account ;  which  was  denied  by  the  Defendant ;  who  represented, 
that  it  was  for  the  purpose  of  raising  money  to  form  the  capital  of  a 
common  speculation  between  the  Defendant  and  the  Plaintiff;  who 
was  purser  of  the  ship. 

They  insisted  that  the  application  of  the  writ  to  a  person.  leaving 
the  country,  not  to  avoid  the  jurisdiction,  but  in  the  prosecution  of 
his  profession,  went  far  beyond  any  former  instance  ;  citing  Didc  v. 
Swinton  (1),  TomUnson  v.  Harrison  (2),  and  Bernal  v.  The  Marquis 
of  Donegal  (3);  where  the  Defendant  was  leaving  this  country  in 
the  course  of  the  usual  habits  of  his  life. 

Sir  Samuel  RomUly  and  Mr.  Duckworth,  for  the  Plaintiff. — ^Thiis 
Writ,  whatever  hardship  it  may  inflict,  is  matter  of  right ;  and  is 
from  necessity  granted  upon  an  application  ex  parte.  In 
[*  314]  *  Dick  V.  Swinton,  a  case  also  between  the  purser  and  cap- 
tain of  an  Indiaman,  the  writ  was  discharged  upon  grounds, 
that  do  not  exist  here.  In  Tondinson  v.  Harrison  the  voyage  was 
much  shorter ;  and  it  was  settled  in  that  case  and  Etches  v.  Lance  (4), 
that  it  is  sufficient,  that  the  debt  will  be  endangered,  without  stating, 
that  the  object  is  to  avoid  the  jurisdiction.    Is  not  that  the  case  un- 

and  Loughborough,  supported  by  Lord  Bathurst,  against  Lord  Thurlow,  Chancel- 
lor, Eyre,  Chief  Baron,  and  Heath,  Justice.  See  the  result  of  the  several  cases 
collected  in  Mr  Rose's  note,  d  Rose's  Bank.  Cas.  201. 

(a)  1  Barbour,  Ch.  Pr.  649,  650;  MaUocks  v.  7Vefiiatne,  3  Johns.  Ch.  75;  1 
Smith,  Ch.  Pr.  581,  583 ;  Sherman  v.  Sherman,  3  Bro.  C.  C.  (Am.  ed.  1844,)  370, 
notes. 

For  the  practice  in  the  United  States  with  regard  to  writs  of  ne  txeai,  see  anie, 
note  (a)  De  Carriere  v.  De  Calonne,  4  V*  577 ;  notes  (a)  and  (h)  RusstU  v.  Asikby,  5 

0)1  Ve9.&Bea.371. 

(2)  AnU,  vol.  viii.  33. 

(3)  Ante,  vol.  xi.  4a 

(4)  Ante,  Vol.  vii.  417. 
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der  these  circumstances  ?  This  voyage  upon  an  average  must  last  a 
year  and  a  half.  The  Defendant's  Affidavit  is  merely  the  denial 
that  the  note  was  given  for  the  balance  of  an  account,  and  the  as- 
sertion,  that  is  was  for  the  purpose  of  raising  money  by  discount ; 
but  the  period  for  payment,  two  years,  was  natural  upon  the  settle- 
ment of  an  account,  and  by  no  means  calculated  for  discount. 

The  Lord  Chancellor  [EldonJ. — ^The  case  of  Dick  v.  Smntcm 
is  precisely  in  point ;  but  I  do  not  say,  that  therefore  I  should  rely 
upon  that  authority,  if  I  liad  any  doubt  as  to  the  principle.  The 
Defendant  in  that  case  was  precisely  in  the  same  circumstances  as 
this  Defendant ;  and  the  writ  was  discharged,  not  upon  any  doubt, 
whether  on  the  affidavit,  that  was  made,  it  had  been  properly  grant- 
ed, but  upon  the  best  security,  paying  into  Court  the  sum  sworn  to 
be  due  (1)  ;  and  the  grounds,  lipon  which  it  was  so  discharged,  I  see. 
by  the  Report,  were,  that  the  Court,  considering  this  as  equitable 
bail,  thought  the  rule  of  the  Court  of  Common  Pleas,  that  the  affi- 
davit to  hold  to  bail  is  open  to  examination,  was  prefer&ble  to  that, 
which  formerly  prevailed  in  the  Court  of  King's  Bench,  but  lately 
altered,  considering  the  affidavit  decisive. 

♦The  propriety  of  granting  the  writ  in  that  instance,  [•SIS] 
though  against  the  captain  of  an  East  India  ship,  going 
out  in  the  course  of  his  profession,  was  not  much  discussed  ;  as  the 
circumstances,  upon  which  this  writ  ought  to  be  granted,  had  been 
lately  the  subject  of  much  consideration  in  this  Court ;  and  every 
case,  that  has  been  produced,  shows  the  reluctance  I  had  in  so  ap- 
plying the  writ :  but  I  was  bound  by  decision.  .  I  was  not  suprised, 
that  Mr.  Leach  was  under  some  difficulty  in  resisting  this  applica- 
tion :  as  in  Tomlinson  v.  Harrison,  when  I  doubted,  whether  the 
writ  ought  to  issue,  unless  the  Plaintiff  would  swear,  that  the  De- 
fendant, a  Barbadoes  captain,  was  going  to  avoid  the  jurisdiction,  Mr. 
Leach,  to  whose  research  in  the  case  of  Etches  v.  Lance  I  was  much 
indebted,  answered,  that  upon  a  search  of  all  the  precedents  it  ap- 
peared, that  this  Court,  though  requiring  a  larger  pledge  from  a  Plain- 
tiff, seeking  in  this  mode  equitable  bail,  than  a  Court  of  Law,  demand- 
ed only,  that  he  should  swear,  that  the  debt  is  due,  and  will  be  endan- 
gered. All  the  cases  justify  that ;  and  the  writ  was  accordingly  granted 
in  that  instance  upon  the  authority  of  Etches  v.  Lance.  The  most 
'distressing  case  was  Leonard  v.  Atkinson  (2),  before  Lord  Thurlow  ; 
where  a  person,  resident  in  the  West  Indies,  having  come  to  this 
Country  upon  a  visit,  was  caught  when  about  to  return  home  to  his 
residence,  where  he  had  been  domiciled  all  his  life ;  and  upon  an 
affidavit,  that  the  debt  would  be  endangered  by  his  so  doing,  the 
writ  was  granted.  I  admit  the  hardship,  that  may  be  the  effect 
of  this  in  many  of  the  cases,  that  have  been  p^t  by  Mr.  Agar: 
but  the  case  of  bail,  if  this  is  to  be  assimilated  to  that,  has 
all    that    hardship;   and,  if  this  creditor  had  not  been   a   luna- 

(1)  Evans  v.  Enans^  ante,  vol.  i.  96 :  Bea.  Ae  exeat  RegnOf  2d  ed.  86. 

(2)  3  Bro.  C.  C.  218 ;  Hyde  v.  Whitfidd,  post,  342. 

VOL.   XIX.  14 
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tic,  on  such  an  affidavit  the  Defendant  would  be  held  to  bail ; 
whatever  personal  inconvenience  might  be  the  conseqaence  to  him 
and  others.  Unless  therefore  it  can  be  established,  that  the  Writ 
ought  not  to  be  granted,  as  this  creditor  is  a  lunatic,  and  the  affi- 
davit of  the  Committee  will  .not  do,  or  there  are  special  circum- 
stances in  the  Defendant's  affidavit  beyond  the  mere  fact,  that  he  is 
an  East  India  captain,  going  abroad  in  the  course  of  his  profession, 
there  is  no  objection  to  the  jurisdiction. 

I  will  look  into  the  affidavits,  to.  see,  in  what  sum  the  Writ  should 
be  marked ;  as  to  which  the  Court  ought  to  be  always  very  accu- 
rate ;  and  to  determine,  whether  any  objection  arises  from  the  cir- 
cumstance, that  this  affidavit  is  made  by  the  Committee  of  a  lunatic : 
but,  I  think,  with  reference  to  affidavits  to  hold  to  bail  at  law,  that 
will  not  be  an  available  objection. 

Feb.  25th.  The  Lord  Chancellor  [Eldon]. — ^They  hold  to 
bail  at  law  in  bankruptcy  on  the  oath  of  the  assignee ;  where  the 
bankrupt  will  not  make  an  affidavit ;  and  I  am  informed,  that  they 
have  held  to  bail  upon  the  oath  of  the  Committee  of  a  lunatic. 

The  Order  was  granted:  the  writ  to  be  marked  for  8000/.  (1). 

For  a  summary  of  the  general  doctrines  established,  with  respect  to  writs 
ne  exeaij  see,  cmii^  the  notes  to  De  Caniere  v.  De  Cabnne,  4  V.  577. 


[*317]  ERASER  v.  LLOYD  (2). 

[1815,  Feb.  23, 25 ;  March  1.] 

After  Issue  joined  in  an  Action  in  the  Petty-Baf ,  the  Record  beiag  transmitted 
to  the  King's  Bench,  the  Defendant,  having  Judgment  against  him,  surrendered 
m  discharge  of  his  Bail ;  and  was  by  an  Order  m  the  Petty-Bag  committed  to 
the  Fleet  The  process  becoming  snpersedable  by  omitting  to  charge  him  in 
Execution,  an  Order  of  the  Kin^  Bench  on  Habeas  Corpus  was  required  for 
his  discharge ;  upon  which  an  Order  was  also  made  in  the  Petty-Bag. 

An  Action  was  brought  in  the  Petty-Bag  by  one  of  the  sworn 
Clerks  in  the  Six-Clerks'  Office  upon  a  promissory,  note  for  300/. 
The  Defendant,  being  arrested,  put  in  bail ;  and,  the  cause  being  at 
issue,  the  Record  was  transnnitted  to  the  Court  of  King's  Bench ; 
where  the  Plaintiff  obtained  judgment.  On  the  9th  of  November 
the  Defendant  obtained  an  Order,  that  he  might  be  rendered  in 
discharge  of  his  bail;  under  which  he  was  committed  to  the  Fleet 
Prison. 

A  Mojtion  was  made,  that  the  Defendant  may  be  discharged  out 
of  the  custody  of  the  Warden  of  the  Fleet.,  on  an  affidavit,  that  the 

(1)  See  the  notes,  anU,  Vol.  i.  95;  iv.  592;  and  Mr.  Beames,  on  the  Writ  of 
A*e  ex.  Reg. 

(2)  Coop.  187. 
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Plaintiflf  had  neglected  to  charge  him  in  execution  within  two  terms 
after  his  surrender^  including  the  Term,  in  which  he  surrendered. 

Mr.  Healiy  in  support  of  the  Motion,  contended,  that  the  prac- 
tice of  the  Petty-Bag  is  governed  by  that  of  the  other  Courts  of 
Law  ;  by  which  the  process  was  supersedable. 

Mr.  Rose^  for  the  Plaintiff,  objected  to  the  jurisdiction :  the  Lord 
Chancellor,  having  transmitted  the  Record  to  the  Court  of  King-f 
Bench,  had  parted  with  all  control  over  any  of  the  proceedings 
arising  out  of  it ;  and  the  Court  of  King's  Bench,  being  once  in 
possession  of  the  Record,  never  remanded  it.  Jefferson  v.  Mor- 
ton n). 

*  Mr.  Heald,  in  reply,  insisted  that  the  surrender  in  dis-  ,[*318] 
charge  of  the  bail  could  be  only  to  the  Fleet,  the  prison  of 
this  Court  :*any  other  surrender  would  not  have  corresponded  with 
the  terms  of  the  recognizance ;  the  Court  of  King's  Bench,  having 
no  jurisdiction  over  that  prison,  could  not  remove  him  without  a 
Habeas  Corpus :  but  it  would  be  very  singular,  if  the  Lord  Chan- 
cellor, having  by  Order  placed  him  in  the  prison  of  this  Court,  could 
not  take  him  out. 

The  Lord  Chancellor  [Eldon]  said,  he  would  consult  Lord  £1- 
lenborough :  but  he  could  not  conceive,  that  the  Court  of  King's 
Bench  could  take  a  prisoner  out  of  the  Fleet  without  a  Habeas 
Corpus. 

Feb.  25th.  The  Lord  Chancellor  said,  he  had  conferred  on 
this  subject  with  the  Lord  Chief  Baron ;  who  thought  that  there 
must  be  an  Order  of  the  Court  of  King's  Bench ;  and  his  f^ordship 
added,  that,  to  remove  any  difficulty  with  respect  to  the  jurisdiction 
in  the  Petty-Bag,  he  also  would  make  an  Order  of  the  same  date 
with  that  of  the  Court  of  King's  Bench. 

March  1st.  The  Lord  Chancellor,  being  informed,  that  Mr. 
Justice  Bayley  had  made  an  Order  for  the  Defendant's  discharge, 
expressing  his  opinion,  that  the  Lord  Chancellor  had  jurisdiction 
under  the  recognizance,  and  the  Court  of  King's  Bench  by  the  Rec- 
ord, directed  his  own  Order  also  to  be  delivered  out. 

1.  This  case  is  likewise  reported  in  Coop.  167. 

2.  In  Chancery  there  are  two  courts,  one  of  which  proceeds  according  to  the 
roles  of  equity;  whilst  the  other  proceeds  accordincr  to  the  common  laws 
and  statutes  of  the  realm;  and  this  last  is  called  the  petty  bag  side.  If, 
in  proceedings  on  this  side,  the  parties  descend  to  issue,  tnis  court  cannot  try 
it  by  jury,  but  the  Lord  Chancellor  delivers  the  record  into  the  King's  Bench,  to 
be  tried  there :  4th  Instit.  79 :  and  the  record,  being  once  there,  it  has  been  said, 
is  not  to  be  returned  into  Chancery,  but  judg-ment  is  to  be  given  by  the  King's 
Bench  upon  the  whole  matter,  though  Lord  Coke  seems  to  have  been  of  opinion, 
and  so  was  Sif  W.  Jones,  that  the  jwlgment  in  such  case  ought  to  be  pronounced 
by  the  Court  of  Chancery ;  this  however,  is  contrary  to  the  decision  in  Rex  v. 
Holland,  Aleyn,  17 ;  Blackstone's  ease,  W.  Jones,  82,  S,  C. ;  Latch,  3 ;  Palm. 
416  ;  and  3  Bulstr.  308,  Supposing  the  doctrine  of  the  last-cited  decisions  to  be 
established,  still,  it  cannot  preclade  the  Court  of  Chancery  from  discharging  an 
order  made  by  itself;  whicn  according  to  Mr.  Vesey's  report,  was  all  that  was 
done  in  the  principal  case.  

(1)  2  Saund.  23. 
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FRERE  V.  GREEN. 

[1815,  Jan.  27;  Makch2.] 

Examination  de  bene  esn  granted  to  Plainti&  in  a  Bill  to  perpetaate  testimony 
after  Subnana  served,  but  before  Appearance  of  Infant  DefendanU,  in  contempt 
by  the  Messeneer's  return,  that  they  had  absconded  and  were  not  to  be  found, 
on  affidavit  of  Uie  materiality  of  the  evidence  and  danger  of  its  loss,  and  under- 
taking to  proceed  with  all  due  diligence  to  issue  and  examination  in  chief,  to 
be  proved  before  publication  of  the  depositions  de  bene  t99t  (a\ 

The  Plaintiffs  in  a  Bill  to  perpetuate  testimony  moved,  after  Sub- 
poena served,  but  before  appearance  of  the  Defendants,  who  were 
infants,  that  the  Plaintiffs  may  be  at  liberty  to  examine  their  wit- 
nesses de  bene  esse,  the  Defendants  being  in  contempt ;  a  messenger 
having  gone,  and  his  return  being,  that  they  had  absconded  ;  and 
were  not  to  be  found. 

Mr.  Belly  for  the  Plaintiffs,  in  support  of  the  Motion,  said,  there 
were  some  old  witnesses :  but  the  application  was  to  examine  gen- 
erally, on  the  ground  of  the  contempt :  that  the  examination  de 
bene  esse  does  not  preclude  farther  examination ;  and  the  Court  may 
impose  terms ;  and  would  be  inclined  to  make  a  precedent,  where 
the  Defendant  retired  for  the  mere  purpose  of  waiting,  until  the 

witnesses  were  dead  :  but  that  cannot  apply  to  infants. 
[*  320]  The  Lord  Chancellor  [Eldon]. — ^  There  seems  to 
have  been  considerable  difficulty  upon  the  question, 
whether  this  examination  de  bene  esse  could  be  before  appearance. 
That  however  has  been  .got  over  in  this  way.  There  is  no  instance 
of  permitting  that  examination  before  appearance  except  after  ser- 
vice of  Subpoena ;  and  then,  there  being  no  appearance,  the  Court, 
holding  the  Defendant  to  be  in  contempt,  has  granted  the  examina- 
tion de  bene  esse,  but  always  in  the  case  of  an  adult.  The  question 
is,  whether  infancy  makes  a  difference.  If  I  should  direct  the  ex- 
amination, saving  the  objection,  that  would  give  it  more;  character 
than  may  belong  to  it ;  and  it  will  be  open  to  objection  without  in- 
serting that  in  the  Order. 

March  2d.  The  Order  declared,  that  upon  reading  the  Order, 
dated  the  5th  of  December,  1814,  by  which  a  messenger  was  di- 
rected to  apprehend  the  Defendants,  and  bring  them  to  the  bar  of 
the  Court,  to  have  a  guardian  assigned  them,  by  whom  they  might 
appear  to  answer  the  Bill,  and  the  return  of  the  messenger  on  the 
13th  of  December,  that  the  Defendants  had  absconded,  and  were 
not  to  be  found,  and  an  affidavit,  that  the  Plaintiffs  had  several  wit- 
nesses to  examine,  whose  evidence,  they  were  advised,  would  be 
material  and  necessary  for  the  protection  and  support  of  their  in- 

(a)  2  Story,  Eq.  Jar.  §  1514 ;  1  Smith,  Ch.  Pr.  50&-50d ;  Hanktn  v.  MtddledUck, 
2  Bro.  C.  C.  (Am.  ed.  1844,)  641,  and  notes;  1  Barbour,  Ch.  Pr.  b.  1,  ch.  10, 
p.  270;  Ckolmondda/  v.  Orford,  4  Bro.  C.  C.  157 ;  2  Madd.  Ch.  Pr.  251, 252. 
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terests  in  regard  to  the  matters  in  their  Bill  mentioned,  and  that 
there  was  reason  to  apprehend  the  loss  of  the  benefit  of  such  testi- 
mony, unless  the  Plaintiflfs  were  allowed  to  proceed  in  the  exami- 
nation of  such  witnessess,  and  upon  the  Plaintiffs' .  undertaking 
by  their  Counsel  to  proceed  with  all  due^  diligence,  and  with  as 
much  expedition  as  the  course  and  practice  of  this  Court,  and  the 
contempt  of  the  Defetidants,  will  admit,  to  bring  this 
cause  to  issue,  *  and  examine  their  witnesses  in  chief,  the  [*  321] 
Plaintiffs  should  be  at  liberty  to  examine  their  witnesses 
de  bene  esse^  as  they  should  be  advised ;  and  for  that  purpose  a 
Commission  should  issue  with  the  usual  directions :  but  before  any. 
publication  of  the  depositions  of  such  witnesses,  or  any  of  them,  is 
allowed  to  pass,  proper  evidence  is  to  be  produced  to  satisfy  the 
Court,  that  the  Plaintiffs  have  complied  with  their  above  undertak- 
ing, and  used  due  diligence  to  procure  their  witnesses  to  be  exam- 
ined in  chief,  according  to  the  true  intent  and  meaning  of  such  un- 
dertaking.   

See  the  note  to  the  Anonynunu  cow,  6  V.  573,  and  the  note  to  Palmer  v.  Zsord 
J^Utkwy,  15  V.  17Q. 


ANONYMOUS. 

[1815,  Feb.  13.] 

ExAMiffATiON  de  bene  tsee  not  extended  beyond  the  cases  of  a  single  iritness,  the 
age  of  seventy,  and  dangerous  illness,  to  a  prisoner,  charged  with  a  capital  fel- 
ony. 

Sir  Samuel  Romillt  and  Mr.  Home,  moved  for  liberty  to  ex- 
amine de  bene  esse  a  witness  to  a  Will,  who  did  not  answer  any  of 
the  descriptions  authorising  such  examination  ;  being  neither  of  the 
age  of  70,  nor  in  a  state  of  dangerous  illness,  nor  a  single  witness, 
but  one  of  two  surviving  witnesses.  They  contended  however,  that, 
being  a  prisoner  in  the  Castle  of  York,  charged  with  a  capital  felony, 
he  was  within  the  principle,  applying  to  a  person  under  a  dangerous 
disease,  from  the  strong  probability,  that  the  evidence  would  be 
lost;  and  that  such  an  examination  had  been  permitted,  where  the 
witness  was  leaving  the  kingdom. 

The  Lord  Chancellor  [EldonJ  asked,  if  there  was  any  in- 
stance beyond  the  thr^e  cases  of  a  single  witness,  the  age  of  70, 
and  dangerous  illness  ;  and  said,  he  should  be  extremely  careful  not 
to  break  through  the  established  rule ;  considering  the  extent,  to 
which  it  might  go. 

No  order  was  made.  • 

See  the  references  given  in  the  note  to  the  last  preceding  case. 
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HYDE  «.' WARREN  (1). 

[1815,  Marcb  2] 

Injunction  not  dissolyed,  9S  of  course,  on  one  Answer  only  coming  in  to  inter- 
pteading  Bill ;  but  Plaintiff's  delay  to  get  in  the  other  Answers  is  a  special 
ground  for  application  to  dissolve,  or  to  haye  the  money  out  of  Court 

The  Bill  stated,  that  in  November  1811,  the  Plaintiff  contracted 
with  the  Defendant  Dews  for  the  purchase  of  an  estate  in  Jamaica 
for  5000/.,  payable  by  instalments,  secured  by  bills.  One  of  the 
bills  would  have  been  due  on  the  9th  of  December,  1815;  before 
which  time  notice  was  given  to  the  Plaintiff  not  to  pay  the  amount 
to  the  Defendants,  Huntley  and  Co.  or  any  other  person  not  author- 
ised by  Dews,  the  Bill  being  his  sole  property.  An  action  was 
brought  against  the  Plaintiff  by  the  Defendant  Warren  upon  the 
Bill;  which  was  also  claimed  by  the  other  Defendants.  The  Bill 
prayed,  that  the  Defendants  may  interplead  ;  that  the  Plaintiff  may 
bring  the  money  into  Court ;  and  an  Injunction. 

The  Defendant  Warren  by  his  answer  stated,  that  Edward  Low- 
ton,  being  indebted  to  him  650/.  gave  a  warrant  of  attorney  to  enter 
up  judgment  for  1300/.,  with  a  defeazance  on  payment  of  650/.  by 
instalments  ;  all  which  being  due,  judgment  was  entered  up  in  July 
1810 ;  and  in  December  1812,  Lowton  deposited  the  BiU,  which  is 
the  subject  of  this  suit,  with  Huntley  and  Co.  on  Warren's  account, 
as  a  security  for  payment  of  the  instalments ;  and  admitted,  that 
this  Defendant  has  obtained  final  judgment  in  his  action  upon  the 
Bill,  leaving  468/.  3s.  8d.  remaining  due  to  him  on  the  Wairrant  of 
Attorney. 

The  Defendants  Huntley  and  Co.  by  their  answer  ad- 
[*  323]     mitted,  ♦that  they  are  agents  of  Warren  ;   and  have  in- 
terest. 

The  Defendant  Warren,  having  upoR  his  answer  coming  in  ob- 
tained an  Order  to  dissolve  the  Injunction,  nisi,  moved  to  make  that 
Order  absolute. 

For  the  Plaintiff  it  was  objected,  that  Dews's  answer  had  not 
come  in ;  who,  it  was  alleged,  though  not  charged  by  the  Bill,  was 
in  Ireland  ;  and  it  was  contended,  that  upon  an  interpleading  Bill, 
the  money  being  brought  into  Court,  one  Defendant  cannot  move  to 
dissolve  the  Injunction  upon  his  answer  coming  in,  until  all  the  an- 
swers are  in  ;  when  the  Court  will  on  application  make  the  Order 
to  interplead. 

For  the  Defendant  Warren  it  was  urged  in  reply,  that  he  had  no 
means  of  compelling  the  other  Defendant  to  put  in  his  answer ;  and 
that  this  was  not  a  case  of  Interpleader. 

The  Lord  Chancellor  [Eldon]  said,  that,  the  money  being 
brought  into  Court,  the  Bill  could  not  be  demurred  to,  as  not  being 

(1)  Ex  Relatione. 

VOL.    XIX.  14* 
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a  Bill  of  Interpleader ;  and  one  Defendant  cannot  on  hh  answer 
coming  in  dissolve  the  Injunction  in  the  usual  manner:  but,  if  there 
is  any  delay  in  the  Plaintiff  in  getting  in  the  other  answers,  the  De- 
fendant may  upon  that  special  ground  apply  to  dissolve,  or  to  have 
the  money  paid  out  to  him  (1). 

An  injunction  to  stay  proceedings  at  law  Btands  upon  the  same  principle^  in  an 
interpleading  suit,  as  an  injunction  for  the  like  purpose  in  any  other  suit ;  an  in- 
terpleading bill  must  not  in  this  respect  be  assimilated  to  a  bill  to  stay  waste,  in 
which  case  an  injunction  may  issue  on  the  filing  of  the  bin  with  affidavits :  Crog- 
fon  V.  Symons^  3  Mad.  131 :  but,  where  an  injunction  has  issued  in  an  interplead- 
ing suit,  it  will  not  be  dissolved  merely  because  one  of  the  defendants  has  put  in 
an  answer ;  if,  indeed,  there  be  any  fraudulent  delay  on  the  part  of  the  other  de- 
fendant, or  any  collusion  between  him  and  the  plaintiff,  that  may  afford  a  good 
ground  for  ordering  the  subject  in  dispute  to  be  handed  over  to  the  defendant  who 
has  answered,  and  for  issuing  a  perpetual  injunction  against  the  other  party :  see, 
ante,  note  2  to  Ai^  v.  Haddm^  15  V.  244. 


CASSIDY'S   CASE  (2).  [*324J 

[1815,  Feb.  25;  March  4.] 

CoHMiTMERT  of  Bahkrupt  on  a  question,  whether  he  had  communicated  to  his  as- 
signee according  to  the  direction  of  the  Commissioners,  where  and  how  persons, 
named  by  him  as  debtors,  were  to  be  found,  and  if  not,  why  not,  answered,  he 
had  not,  and  could  state  no  reason  why,  illegal ;  and  the  bankrupt  discharged 
on  Hmbeas  Corpus :  the  Commissioners  having  no  power  to  delegate  their  au- 
thority to  examine ;  and  the  bankrupt,  no  consent  appearing  on  the  warrant, 
not  being  bound  to  submit,  or  to  state  why  he  did  not ;  but  had  they  personally 
required  the  information  from  him,  which  he  must  be  supposed  capable  of  giv- 
ing, his  answer,  that  he  would  not,  or  could  not,  however  direct,  not  being  sat- 
isfactory, would  justify  commitment 

If  a  person,  committed  by  Commissioners  of  Bankruptcy,  is  entitled  to  be  discharg- 
ed only  from  a  defect  in  form,  the  Court  on  Habeas  Corpus  required  to  commit, 
[p.  32a] 

The  return  to  a  Writ  of  Habeas  Corpus,  directed  to  the  Warden 
of  the  Fleet  Prison,  set  forth  a  warrant  for  the  commitment  of  a 
bankrupt  by  the  Commissioners ;  which  after  stating  the  declaration 
of  bankruptcy,  the  qualification  of  the  Commissioners,  and  the 
adjournment  of  the  bankrupt's  last  examination,  proceeded  to  state 
the  following  question  and  answer,  on  which  ihe  commitment  took 
place.  f 

Q.  <<  You  having  stated  to  the  Commissioners  heretofore,  that,  if 
you  were  at  liberty  and  out  of  prison,  you  could  find  the  several 
persons  named  by  you  in  your  Balance  Sheet  as  debtors  to  your 
estate,  and  being  directed  by  the  Commissioners  to  communicate  to 
your  assighee,  how  or  where  *8uch  or  any  such  persons  could  be 
found,  and  the  assigpee  of  your  estate  having  by  the  direction  of 

(1)  SUwnson  v.  Andarsony  2  Yes.  &  Bea.  407;  ^bwirvCto  v.  JPnottenl,  5 
Pri.  303. 

(2)  2  Rose's  Bank  Cases,  217. 
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the  Commissioners  called  upon  and  seen  you  in  the  fleet  Prison  for 
that  purpose,  have  you  given  him  any  such  information ;  and,  if  not, 
why  not  ? " 

A.  '<  I  have. not;  and  can  state  no  reason  why." 

This  question  and  answer  were  the  only  part  of  the  examination,- 
that  appeared  upon  the  warrant. 
[*  325]        "*  Sir  Samuel  RomUly  and  Mr.  HomCy  moved  for  the 
bankrupt's  discharge. 

Mr.  Leach  appeared  for  the  Assignees ;  to  whom  and  the  Commis- 
sioners the  Lord  Chancellor  directed  notice  to  be  given. 

The  Lord  Chancellor  [Eldon]. — ^Upon  this  application  two 
questions  arise :  1st,  whether  this  is  a  commitment  which  can  stand 
under  the  powers  given  by  the  16th  and  17th  sections  of  the  Act  of 
Parliament  (1) :  \{  not,  2dly.  whether  I  ought  to  act  under  the  18th 
section,  authorising  and  requiring  the  Court  or  Judge,  before  whom 
the  party  committed  shall  be  brought  by  Habeas  Corpus,  if  there  shall 
appear  any  such  insufficiency  in  the  form  of  the  warrant,  by  reason 
whereof  the  party  might  be  discharged,  to  commit  the  party.  When 
I  first  heard  this  question  and  answer,  it  appeared  to  me,  that  there 
was  no  way,  by  which  the  commitment  could  be  supported,  unless 
there  had  been  in  the  antecedent  proceedings  some  transactions  be- 
tween the  bankrupt  and  the  Commissioners,  having  the  effect  of 
substituting  by  the  consent  of  the  bankrupt  the  assignee  as  an  agent 
for  the  Commissioners :  but  if  there  was  any  such  transaction  upon 
the  proceedings,  it  ought  to  have  been  imbodied  in  the  warrant  (2); 
that  it  might  appear  upon  the  face  of  the  warrant,  upon  what  ground, 

taken  altogether,  the  Commitment  went. 
[*  326]  *  If  the  Commissioners  ia  the  course  of  their  examina- 
tion of  a  bankrupt  ask  a  question,  to  which  he  gives  a 
direct  answer,  it  has  been  decided,  that,  however  direct  his  answer 
may  be,  if  it  is  not  satisfactory  to  them,  they  may  commit ;  and,  if 
they  had  required  this  information  from  him,  and,  when  asked,  why 
he  did  not  do  that,  which  99  times  in  100  a  man  must  be  supposed 
capable  of  doing,  he  had  said,  he  would  not,  or  could  not,  tell  them, 
they  would  have  been  justified  in  committing  him  ;  but  the  difficulty 
is,  that,  unless  I  can  connect  their  question  with  some  antecedent 
proceeding,  and  can  now  incorporate  that  in  the  Warrant,  they  have 
said  in  effect,  that  they  were  not  about  themselves  to  examine  him 


(!)  Stat  5  Geo.  II.  c.  30. 

(2)  Ex  parte  Htams,  anU,  vol.  xyiii.  237;  Ex  parte  Oliver,  2  Yes.  6l  Bea.  2244; 
1  Rose,  407 ;  Coombe's  and  Brown's  Casts,  2  Rose's  Bank.  Cases,  396,  400.  The 
result  of  these  cases  is,  that  the  whole  of  the  examination,  that  has  relation  to  the 
question,  on  which  the  commitment  takes  place,  must  be  stated  in  the  warrant: 
otherwise  the  Court  on  the  Habeas  Corpus,  who  cannot  ^  out  of  the  retarn,  will 
have  to  determine  the  question,  whether  the  answer  is  satisfactory,  on  a  different 
case  from  that,  which  was  before  the  Commissioners. 

It  has  been  since  decided  in  TondiiCs  Case,  1  Glyn.  &  Jam.  37d;  1  Bam.  d& 
Cres.  177,  DostoeU  v.  Impey,  that  the  whole  examination  must  be  set  out ;  but  see 
the  subsequent  Statute  6  Geo.  IV.  c.  16,  s.  39,  40,  that  the  Court  or  a  Judge  on 
Habeas  Corpus,  may,  if  required  by  the  party  committed,  or  the  Defendant  in  an 
action  by  such  party,  inspect  and  consider  the  whole  of  the  examination. 
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by  word  of  mouth,  or  by  interrogatories,  according  to  the  Statute  ; 
but  they  sent  another  person^  the  assignee,  to  examine  him  in  person ; 
and  where  he  was  is  not  material.  The  bankrupt  was  fully  authorised 
to  say,  that  they  had  sent  a  person  to  execute  a  duty,  which  he. had 
no  authority. to  execute,  nor. they  to  delegate  ;  and  not  being  bound 
to  submit  to  that  examination,  he  could  not  be  bound  to  tell  them 
why  he  did  not  submit  to  it. 

This  commitment  therefore  cannot  stand ;  and,  having  looked  into 
the  proceedings,  I  do  not  find  my  way  to  commit  the  bankrupt  now ; 
as-I  should  be  bound  to  under  the  word  "  require  "  in  the  18th  section 
of  the  Act,  if  I  had  the  authority :  but,  not  having  that  authority,  I 
roust  discharge  him  (1).  

1.  This  cftse  is  likewise  reported  in  2  Rose,  217. 

2.  As  the  power  of  commiflsioners  of  banlmipt  to  commit  to  prison,  and  the 
mode  in  whicn  a^  excess  in  the  exercise  of  that  authority  is  to  be  redressed,  see, 
ofiie,  the  note  to  TayUn^g  com,  8  V.  028. 


BARRON  V.  MARTIN  (2).  [♦  321] 

[Rolls.— 1815,  March  3,  a] 

EquiTT  of  redemption  barred  by  possession  for  twenty  years ;  unless  circumstances 
are  proved  by  the  mortga^r,  showing^  an  acknowledprment  of  his  title  by  the 
mortgagee  within  that  period ;  as  accounts  delivered  by  the  mortgagee :  if  by 
parol  evidence,  it  must  be  clear  and  unequivocal  (a).  Accounts,  kept  by  the 
mortgagee's  receiver,  in  a  distinct  book,  and  delivered  to  the  mortgagor,  but 
without  authority,  will  not  have  that  effect 

As  to  the  effect  of  accounts,  kept  by  the  mortgagee  in  his  own  books,  without  any 
communication  on  the  subject  with  the  mort^igor,  to  keep  the  right  of  redemp- 
tion open,  QiMere,  [p.  333.] 

The  Bill,  filed  in  October,  1806,  prayed  the  redemption  of  a 
mortgage  of  freehold  and  copyhold  estates,  by  Joseph  and  Dorinda 
Sharpe,  in  1745,  to  John  Martin  and  his  heirs,  to  secure  1250/.  with 
interest;  the  mortgagee,  having  taken  possession,  died  in  1767. 
His  eldest  son  John  died  in  1794 :  the  youngest  son  James,  who  was 

(]]  See  various  cases  of  commitment  referred  to  in  the  note,  anie,  vol.  viii.  333. 
Tawof't  CoHj  and  Mr.  Beame's  Sketch  of  the  Doctrine  on  this  subject,  page  26. 


(2)  Coop.  189. 
(ajinr    ■ 


I  analogy  to  the  Statute  of  Limitations,  an  uninterrupted  possession  by  the 
roorU^agee  for  twenty  years  will  create  a  presumption  that  the  right  of  redemp- 
tion has  been  abandoned.  But,  generally  speaking,  no  lapse  of  time  will  bar  the 
right  to  redeem,  so  long  as  the  mortgage  has  been  treated  between  the  parties  as 
a  subsisting  mortgage  and  security  only,  particularly  if  there  be  within  that  period 
any  account  or  solemn  acknowledgment  of  the  mortgage,  as  subsisting.  Dexter 
V.  .Omold,  1  Sumn.  109 :  Gordon  v.  Hobart,  2  Sumn.  401 ;  Cook  v.  Soltan,  2  Sim. 
&  Stu.  154 ;  Moore  v.  Cable,  1  Johns.  Ch.  385 ;  Marks  v.  PeU,  1  Johns.  Ch.  594 ; 
Giles  V.  Baremore,  5  Jehns.  Ch.  545;  Jackson  v.  fTood,  12  Johns.  242;  Ross  v. 
Mrvdl,  I  Wash.  14;  1  Powell,  Mortgages,  by  Coventry  &  Rand,  p.  370,  371, 
noteD;  p.  377,  note  G;  p.  379-382,  note  H ;  p. 385, note  (1);  p. 386;  1  Hilliard, 
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heir  according  to  the  custom  of  the  manor,  was  admitted  as  tenant 
of  the  copyhold  premises.  John  by  a  codicil  to  his  Will,  dated  in 
1787,  devised  all  the  estates,  vested  in  him  by  way  of  mortgage,  to 
his  executors,  to  enable  them  to  recover  the  money.  His  brother 
James,  being  one  of  the  executors,  took  possession  of  the  mortgaged 
freehold  premises  ;  and  continued  in  possession  ever  since.  Joseph 
Sharpe  died  in  1758,  intestate,  leaving  Dorinda,  his  widow,  and  five 
children. 

The  Bill  stated,  that  in  1774  Law,  as  agent  of  John  Martin,  ap- 
plied by  letter  to  the  widow,  expressing  his  desire  to  be  redeemed  ; 
and  in  a  correspondence,  which  ensued  in  the  course  of  that  year, 
.  Martin  threatened  to  foreclose ;  that  some  time  after  Claridge  was 
appointed  Receiver  and  Manager,  which  was  in  1779,  he  in  pur- 
suance of  directions  from  the  mortgagees  some  time  within  the  last 
twenty  years,  as  the  Plaintiffs  believe,  called  at  the  Plaintiff  Martin 
Barron's,  proposing  to  give  the  mortgagors  something  handsome,  if 
they  would  make  a  title ;  and  that  on  the  7th  of  October, 
[*  328J  1792,  the  *  Plaintiffs  applied  to  Claridge  for  an  account ; 
which  he  accordingly  delivered  to  them ;  stating  5088/.  15^. 
to  have  been  due  at  Michaelmas  1792. 

James  Martin  by  his  answer  denied,  that  any  accounts  were  made 
out  by  Claridge  by  the  direction  of  the  executors ;  or  that  they  ac- 
knowledged themselves  to  be  mortgagees ;  stating,  that  by  a  book 
and  papers,  possessed  by  him  as  one  of  the  executors  of  John  Mar- 
tin, the  son,  by  which  alone  he  knows  any  thing  of  the  matter,  he 
was  informed,  that  a  Bill  was  filed  in  1748  by  John  Martin,  the 
father,  against  Joseph  and  Dorinda  Sharpe,  for  a  foreclosure  ;  that 
in  1749  the  Master  reported  1533/.  175.  9d.  to  be  due ;  which  was 
not  paid  ;  and  no  final  Order  or  Decree  was  made.  The  answer 
farther  insisted,  that  the  book  was  not  a  regular  and  proper  mortgage 
account ;  that  ther^  was  an  omission  of  two  years,'from  Michaelmas 
1772  to  Michaelmas  1774 ;  that  it  is  a  mere  abstract  of  some  accounts, 
consisting  of  general  items  only ;  and  no  proper  account  can  be  made 
from  it ;  claiming  the  benefit  of  long  possession,  viz.  fifty-four  years, 
uninterrupted  by  any  legal  means,  as  if  it  was  pleaded  ;  and  submit- 
ting, that,  if  there  had  been  any  redeemable  interest,  it  has  been  long 
since  lost ;  and  the  Defendants  are  entitled  to  hold  discharged  of  any 
right  of  redemption. 

Claridge,  being  examined  as  a  witness,  deposed,  that  during  the 

lime  he  was  steward,  receiver,  and  manager,  John  Martin  stated  to 

■  ♦  . 

Abr.  290,  291.  See,  ante,  note  (a)  Jonei  v.  TurbervilU,  2  V.  13 ;  notes  (a)  and  (6) 
HUlary  v.  JfalUr,  12  V.  o  239 ;  Bradford  v.  ShwHeff,  2  Metcalf,  26. 

The  rule  of  barrinj?  the  Equity  of  Kedemption,  or  the  claim  of  the  mortgagee, 
by  lapse  of  time,  is  founded  on  a  presumption  of  title,  which  may  be  rebutted  by 
parol  proof,  or  circumstances  sufficient  to  put  down  or  destroy  the  contraiy  pre- 
sumption. 4  Kent,  Com.  (5th  ed.)  190 ;  Hughes  v.  Edioards,  9  Wheat  489.  The 
English  rule  as  to  Uie  allowance  of  parol  proof  to  destroy  the  effect  of  the  mort- 
gagee's possession  of  twenty  years,  was  proposed  in  England  to  be  abolished,  by 
the  proposition  of  the  Real  Property  Commissioners,  that  the  mortgagee's  right, 
founded  on  twenty  years'  possession,  should  not  be  taken  away  by  any  unwritten 
promise,  statement,  or  acknowledgment    4  Kent,  Com.  190,  note. 
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him  in  VRrious  conversatbns^  that  his  title  was  imperfect ;  as  he 
understood,  that  he  derived  it  under  his  father  from  a  mortgage. 
The  deposition  then  proceeded  to  state  the  deponent's  application 
to  the  Plaintiff  Martin  Barron  to  make  a  title  to  the  mortgagees,  as 
chaiged  by  the  Bill,  except  that  the  deposition  represented 

*  the  date  of  that  communication  to  have  been  in  the  year  [*  329] 
1783  or  1784.     With  respect  to  the  account,  delivered  to 

the  mortgagors  by  the  deponent  in  1792,  he  admitted,  that  it  was 
done  without  any  direction  or  authority  from  the. Martins.  The  ac- 
counts of  the  rents  received  by  him  from  these  estates  were  kept  in 
a  separate  book,  distinct  from  his  accounts  of  the  other  estates. 

Mr.  Leach  and  Mr.  Huddleston^  for  the  Plaintiffs,  argued,  that 
the .  possession  for  twenty  years  by  a  mortgagee,  to  bar  the  equity 
of  redemptbn,.  must  be  adverse ;  that  the  accounts  kept  by  the 
agent  of  the  mortgagee  in  his  own  books  proved,  that  he  considered 
himself  as  holding,  not  an  adverse  possession,  but  a  redeeniable  in- 
terest ;  that  the  conversation  as  to  the  imperfection  of  the  title,  and 
the  proposal  for  completing  it,  occurred  several  years  after  the  mort- 
gagee bad  by  letter  required  an  immediate  reclemption,  and  threat- 
ened foreclosure,  and  the  circumstances  altogether  were  equivalent 
to  an  acknowledgment  of  a  redeemable  interest. 

Sir  Samuel  Romilly,  Mr.  BeU/and  Mr.  Treslovei  for  the  Defend- 
ants.— In  order  to  open  the  right  of  redemption  after  twenty  years 
the  acknowledgment  of  the  interest,' as  redeemable,  must  be,  not  in 
.  loose  conversation,  but  by  solemn  and  deliberate  acts,  such  as  deeds, 
wills,  or  accounts,  not  kept  privately,  biit  openly  settled  between  the 
parties ;  as  in  Conway  v.  Shrimpton  (1),  and  a  case  (2)  before 
Lord  Hardwicke.     So  Lord   Thurlow  held  in  Perry  v. 

*  Marston  (3)  ;  rsVcrsing  the  Decree  at  the  Rolls  for  re-  [*  330] 
dcmption  upon  the  ground,  that  the  question,  whether  tho 
conversation  opened  the  right  of  redemption,  did  not  arise ;  the  sec- 
ond surrender  being  an  absolute  conveyance,  determining  the  rela- 
tion of  mortgagor  and  mortgagee.  In  Whiting  v.  White  (4)  Lord 
Alvanley  could  not  find  any  case  except  Perry  v.  Marston  for  re- 
ceiving parol  evidence  for  this  purpose  ;  observing,  that  it  is  dan- 
gerous ;  and,  if  admitted,  it  should  be  clear  and  unequivocal,  show- 
ing a  deliberate  intention  of  giving  a  redemption.  In  Lake  v. 
Thomai  (5),  which  is  not  a  decision,  the  plea  being  ordered  to  stand 
for  an  Answer,  Lord  Rosslyn  alludes  to  a  case  before  Sir  Thomas 
Clarke  upon  accounts  kept  by  the  mortgagee  :  but  says,  he  thinks 
the  estate  was  devised  as  a  mortgage.  In  the  last  case.  Reeks  v. 
PostUthwaite  (6),  the  Vice  Chancellor  follows  the  line,  drawn  by  Lord 
Alvanley,  holding  parol  evidence  admissible  in  this  case,  as  not 

(1)  1  Bra  P.O.  309. 

(2)  Jlrum.  2  Atk.  ;)33. 

(3)  2  Bro.  C.  C.  397 ;  Coop.  165,  note  (a). 

(4)  Coop.  1. 

(5)  Ante,  vol.  iii.  17. 

(6)  Coopi  161. 
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within  the  Statute  of  Frauds  ^1) ;  that  it  roust  be,  not  loose  conversa- 
tion, but  clear  and  distinct  evidence  of  acknowledgement  of  himself 
as  a  mortgagee. 

Here  is  nothing  like  payment  of  intereat,  statement  and  settlement 
of  accounts,  or  acknowledgment  by  deed  or  will  of  the  interest,  as 
a  mortgage.  There  is  no  authority,  that  private  accounts  will  pre- 
vent the  effect  of  this  general  rule.  If  the  case,  alluded  to  by  Lord 
Rosslyn,  turned  upon  tliat,  it  must  have  been  a  general  account  kept 
as  between  mortgagor  and  mortgagee.  This  is  merely  an 
[*  331]  act,  that  every  prudent  man  in  *  Cbridge's  situation  would 
do ;  and  cannot  be  taken  as  unequivocal  evidence  of  an 
intention  to  keep  a  mortgage  account.  So  the  other  transaction 
amounts  to  no  more  than  an  attempt  to  find  out  these  persons,  to  en- 
able him  to  perfect  his  title,  like  an  application  to  the  heir  to  con- 
firm the  title  of  a  devisee  ;  and  can  never  be  considered  as  a  clear, 
unequivocal,  declaration  of  the  other's  right,  and  that  his  own  was 
a  mere  charge.  There  is  no  circumstance  therefore  in  this  case, 
that  can  prevail  against  the  peaceable  possession,  as  owner,  upwards 
of  twenty  years. 

The  Master  of  the  Rolls  [Sir  William  Grant]. — ^It  is  now 
perfectly  settled,  that  twenty  years'  possession  by  a  mortgagee  is  pri- 
ma facie  a  bar  to  the  right  of  redemption  (2).  It  lies  upon  the 
mortgagor  to  show  any  circumstances,  preventing  the  possession 
from  producing  that  effect.  .  Here  upwards  of  sixty,  years  have 
elapsed :  but,  as  twenty  years  would  have  been  sufficient,  it  is  im- 
material to  inquire,  what  was  the  quality  of  the  possession  during 
any  earlier  period.  The  Bill  was  filed  in  October  1806.  It  is  of  no 
consequence  therefore  to  endeavor  to  ascertain,  whether  there  were, 
or  were  not,  any  circumstances  in  1772  or  1774,  which,  had  a  Bill 
been  filed  within  twenty  years  of  either  of  those  periods,  would  have 
been  sufficient  to  prevent  the  possession  from  operating  as  a  bar.- 
The  question  is,  whether  any  thing  occurred  within  twenty  years 
preceding  October,  1806,  that  can  have  the  efiect  of  keeping  the 
redemption  open  ?  (3) 

The  only  two  circumstances,  stated  in  the  Bill,  as  occurring  within 
that  period,  are,  first,  the  application  by  Claridge  to  the  mortgagors 
for  the  purpose  of  perfecting  the  title  :  secondly,  the  ap- 
[*  332]  plication  to  him  by  *  them  about  making  out  an  account 
relative  to  what  was  due  upon  the  mortgage.  The  way, 
in  which  the  date  of  the  first  transaction  is  stated  in  the  Bill,  is  this : 
the  Plaintiffs  allege  that  some  time  after  Claridge  was  appointed  re- 
ceiver and  manager  (which  was  in  1779)  he  received  directions 
form  the  mortgagees,  in  pursuance  of  which  iie  some  time  within  the 

(!)  Sut  29  Ch.  II.  c.  3. 

(2)  AnU,  184 ;  vol.  xvii.  99 ;  Whiiing  v.  Whiit,  Retks  v.  PosOethuHnie,  Coop.  1 
161 ;  see  the  note,  antcy  vol.  iL  15. 

(3)  Antcy  Hansard  v.  Hardy,  vol.  xviii.  455;  HodU  v.  Hetdey,  1  Ves.  &  Bea. 
596 ;  Price  v.  Copner,  1  Sim.  &.  Sta.  347. 
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last  twenty  years,  as  the  Plaintiffs  believe,  called  at  the  Plaintiff 
Martin  Barron's  ;  and  then  they  state  what  passed  on  that  occasion. 

It  is  unnecessary  to  examine  what  would  have  been  the  effect  of 
such  a  communication,  if  it  had  taken  place  within  the  twenty  years ; 
as  the  Plaintiffs  totally  fail  in  the  proof  of  that  fact:  the  evidence 
being,  that  the  communication  was  made  in  the  year  1783  or  1784, 
and  not  later.  It  is  said  however,  that,  though  Claridge  places  this 
communication  anterior  to  October  1786,  yet  he  prefaces  his  state- 
ment with  regard  to  it  by  saying,  that  during  the  time  he  was  stew- 
ard, receiver,  and  manager,  John  Martin  stated  to  him  in  various 
conversations,  that  his  title  was  imperfect ;  as  he  understood,  that  he 
derived  it  under  his  father  from  a  mortgage ;  and  then  Claridge 
states  the  directions  he  received  to  make  the  application  to  perfect 
the  title. 

It  is  said,  this  is  indefinite  ;  and  some  of  these  conversations  may 
have  been,  and  probably  were,  within  the  twenty  years.  With  re- 
gard to  that,  first,  the  ontuMes  upon  the  Plaintiffs  to  show  distinctly, 
that  it  was  within  twenty  years  that  any  circumstance,  on  which  they 
rely  as  keeping  the  mortgage  open,  took  place  ;  secondly,  if  we  were 
to  proceed  on  inference  and  conjecture,  without  positive  evidence,  the 
presumption  is,  that  the  conversations  relative  to  the  imperfection  of 
the  title,  were  previous  to  the  direction  received  to  get  it 
perfected.  Subsequently  they  would  have  been  without  [*  333] 
an  object. 

Supposing  however  these  conversations  were  proved  to  have 
passed  within  twenty  years,  and  between  the  mortgagor  and  mortga- 
gee, not  between  the  latter  and  his  ^gent,  I  should  have  doubted 
much  of  their  sufficiency  to  keep  the  redemption  open.  Without 
saying,  that  parol  evidence  can  in  such  cases  be  wholly  excluded;  I 
quite  agree  with  what  was  said  by  Lord  Alvanley  in  Whiting  v. 
White,  and  the  Vice  Chancellor  in  the  late  case  of  Reeks  v.  Fostle- 
thwaite,  that  the  evidence  must  be  clear  and  unequivocal ;  which 
certainly  the  evidence  in  this  case  cannot  be  taken  to  be.  It  is  not 
so  strong  as  the  evidence  in  ReeJcs  v.  Postlethwaite ;  and  far  less 
strong  than  in  Whiting  v.  White. 

The  other  circumstances  relied  upon  is  the  application  to  Claridge 
for  an  account  of  what  was  due  upon  the  mortgage  and  his  delivery 
of  it  to  the  mortgagors.  That  was  undoubtedly  within  the  twenty 
years  ;  and,  if  such  an  account  had  been  delivered  by  the  mortgagee 
himself,  it  must  have  been  held  sufficient  to  prevent  the  possession 
from  operating  as  a  bar  :  but  Claridge,  who  was  merely  receiver  and 
manager  of  the  estate,  could  not  by  such  an  act  bind  his  employer ; 
who  never  had  commissioned  him  subsequently  to  1783  or  1784  to 
enter  into  any  negotiation  refative  to  this  mortgage.  It  was  not  con* 
tended,  that  this  could  be  considered  as  constructively  the  act  of  the 
mortgagee,  but  it  was  said  to  furnish  evidence  of  his  having  kept 
mortgage  accounts.  What  would  be  the  effect  of  such  accounts,  kept 
by  the  mortgagee  without  any  communication  on  the  sub- 
ject *  with  the  mortgagor,  has  not,  I  believe,  been  distinctly     [*  334] 
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decided.  Here  however  the  evidence  does  not  afford  any  in- 
ference of  the  fact,  that  mortgage  accounts  were  kept  by  the 
mortgagee  within  the  period  of  twenty  years  before  the  Bill  filed. 
It  was  perfectly  easy  for  any  one,  who  knew  what  had  been  due 
upon  the  mortgage  at  any  afitecedent  period,  to  make  out  such  an 
account  as  Claridge  delivered,  by  merely  seeing  what  the  rents  and 
profits  of  the  estate  amounted  to  since  that  period.  I  take  it  from 
the  Answer,  that  there  was  something  in  the  nature  of  an  account 
kept  down  to  the  year  1772;  but  from  the  year  1779  the  only  ac- 
count kept  was  an  account  as  between  the  receiver  and  his  employ- 
er, with  this  difference  only,  that  this  account  was  kept  in  a  different 
book  from  the  accounts  of  the  other  estate.  It  is  impossible  to  con- 
tend, that  such  a  circumstance  can  prevent  the  possession  from  op- 
erating as  a  bar  to  the  right  of  redemption  ;  there  being  nothing 
else  to  produce  that  effect,  the  Bill  must  be  dismissed,  but  without 
Costs.  

1.  This  case  is  ulso  reported  in  Coop.  189,  where  a  strong^  circuntstance  (not 
noticed  by  Mr.  Veee;^)  is  mentioned,  ^iz,  that  tiie  mort|[a^e  of  the  estate  in  ques- 
tion in  this  case  was  in  a  state  of  mind  which  rendered  him  incapable  of  keeping 
any  accounts  himself,  or  of  assenting  to  the  receiver's  keeping  the  accounts  of 
this  estate  in  a  different  book  from  that  in  which  the  accounts  of  ^e  mortgagee's 
other  property  were  kepL 

2.  That  the  policy  of  the  statutes  of  limitation  applies  just  as  much  to  a  mort- 
gaged estate  as  to  any  other,  see,  ante^  note  2  to  EokU  y,  BuckanaUy  2  V.  83. 
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[1815,  April  11.] 

Writ  ofAcoedas  ad  Curiam* to  remove  a  real  Action  for  copyhold  estate  from  the 
Lord's  Court  to  the  Common  Pleas  superseded. 

The  Demandant  in  a  real  action  for  a  copyhold  estate  in  the 
Lord's  Court  having  served  the  Sheriff  with  the  Writ  of  Accedas  ad 
Curiam  to  remove  it  to  the  Court  of  Common  Pleas,  a  motion  was 
made  to  supersede  the  Writ. 

Sir  Samuel  RomiUy  and  Mr.  Hally  in  support  of  the  Motion,  said, 
the  Court  of  Common  Pleas  have  no  jurisdiction  as  to  copyhold  es- 
tate :  and  on  that  ground  the  Lord  Chancellor  in  Searley^Kitner  (1) 
superseded  the  Writ  with  costs. 

The  Lord  Chancellor  made  the  Order ;  no  person  appearing  to 
oppose  it.  

1.  In  WiddowBon  v.  The  Eari  of  HarrmgUm^  1  Jac.  &  Walk.  549,  it  was  said, 
by  the  Master  of  the  Rolls,  to  be  quite  a  nustake  to  suppose,  that  the  only  proper 

(1)  In  Chancery,  l5th  April,  1809 ;  see  4  Co.  21  h,  referring:  to  13  Ric.  IT.  Lit 
S.  76, 77,  and  Lord  Coke's  Commentary,  stating  the  reason,  that  the  copyholder 
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mode  of  pioceeditig  for  the  recoveir  of  coj>yhold8  is  a  plaint  in  the  manor  court 
"There  was  a  time,  his  honor  addea,  when  it  was  doubted  whether  an  ejectment 
could  be  brought  for  a  copyhold ;  there  was  a  difficulty  about  the  mode  m  which 
the  demise  shoiild  be  laid,  and  it  was  thought  that  the  par^  must  apply  to  the  lord 
to  be  admitted :  see  ,York  v.  ^Uein^  Lane,  28.  But  all  that  has  given  way,  since 
the  doctrine  of  considering  the  lord  as  a  mere  instrument  has  advanced ;  the 
King's  courts  are  now  open  to  ejectments  for  copyholds,  in  the  same  way  as  for 
freeholds.  And,  that  the  Court  of  King's  Bench  may  issue  a  mandamusj  direct- 
ing the  lord  of  a  manor  to  admit  a  copyholder,  see,  ante,  the  note  to  fViiUamt  v. 
Lord  Lonsdale^  3  V.  752 :  but,  in  the  case  just  cited,  it  was  determined,  that  a 
person  who  claims,  as  heir,  the  legral  estate  only  in  a  copyhold,  without  showing 
any  beneficial  interest,  has  no  right  to  ask  a  court  of  equity  to  act  forki^  6en^<, 
upon  the  estate  of  &e  lord.  Should  the  consequence  be  an  escheat  of  the  copy- 
hold to  the  Crown,  the  disposal  thereof  may  be  directed  by  warrant  under  the 
King's  sign  manual :  see  stat  39  &  40  Geo.  III.  c  88,  s.  12. 

2.  When  a  recovery  has  been  suffered  in  a  manor  court  accordiief  to  the  cus- 
tom (of  which  the  lord  or  his  officer  must,  generally  speaking,  be  the  best  judges), 
a  court  of  equitv  would  rather  be  disposed  to  supply  any  defects  in  what,  sub- 
stantidly  though  not  in  form,  is  only  a  common  assurance ;  and  to  decree  the  exe^ 
cotion  of  what  each  party  meant  and  intended ;  rather  than  to  lend  its  assistance 
to  annul  a  solemn  agreement,  executed  according  to  usage, 'though  not  strictly 
conformable  to  the  rules  of  law :  Smith  v.  The  Dean  and  Chapter  of  St.  PavTst 
Show.  P.  C.  69.  The  mode  of  barring  copyhold  estates  by  recovery  has,  howev- 
er, been  thought  open  to  technical  objections :  Doe  v.  Truby,  W.  Black.  946 ; 
Carr  v.  Sintrer,  2  Ves.  Sen.  605, 607 ;  Clun  v.  Pean^  Cro.  Eliz.  392 ;  Eylet  v.  Pen, 
Cro.  Elizl  380:  but  the  objection,  that  upon  a  recovery  of  copyhold  there  /s  no 
recompense  in  value,  would  be  equally  applicable  to  a  surrender ;  and  an  entail  of 
copyholds  could  not  be  barred  at  all.  It  seems,  therefore,  that  the  issue,  in  tail  of 
copyholds  are  not  barred  in  respect  of  the  recovery  in  value ;  but^  in  order  to  pre- 
vent the  inconvenience  of  perpetuities,  which  it  is  the  policy  of  the  law  to  dis- 
countenance (EveraU  v.  SmalUy,  1  Wils.  27,  and  see,  ante,  the  note  to  Stevens  v. 
Praed,  2  V.  519),  when  proceedings  which  are  adverse  not  merely  in  form  but  in 
their  real  nature  are  instituted  by  a  copyholder  in  the  lord's  court,  and  an  errone- 
ous judgment  is  there  given,  though  no  appeal  or  writ  of  error  lies  from  such  judg- 
ment, yet  the  Court  of  Chancery  will  correct  the  proceedings,  in  case  any  thing 
has  been  done  against  conscience :  Christian  v.  Corren,  1  P.  Wms.  330 ;  Ash  v. 
ifogfe,  1  Vern.  368. 

cannot  have  the  Writ  of  False  Judgment ;  being  only  tenant  at  will,  according  to 
the  custom ;  his  remedy  therefore  Petition  to  the  lord ;  and,  in  the  case  of  Ouster 
by  the  lord  without  cause  of  Forfeiture,  an  action  of  Trespass.  See  the  note, 
1  Jac.  &  Walk.  553. 
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GOOD  V.  BLEWITT  (1). 

[1815,  March  8 ;  April  13.] 

Under  Decree  for  account  of  proceeds  of  a  joint  adventure  on  bill  by  one  part; 
on  behalf  of  himself  and  the  others,  and  inquiry,  who  are  concerned  with  the 
Plaintiff,  the  Master  having  by  advertisement,  as  usual,  declared  those,  who 
should  not  come  in,  excluded,  reported  several  persons,  who  had  not  come  in  to 
claim,  entitled  to  shares.  Farther  advertisements  directed ;  but  payment  into 
Court  of  those  shares  refused ;  and  the  Decree  not  to  be  executed  as  to  those, 
who  should  not  come  in. 

The  original  Decree,  pronouDced  at  the  Rolls,  in  this  cause  (2) 
directed  ad  account  of  the  proceeds  of  the  Prize,  and  an  inquiry, 
vi^ho  are  the  persons  entitled  with  the  Plaintiff  to  the  produce,  and 
in  what  shares  and  proportions ;  and  advertisements  to  be  inserted 
for  that  purpose. 

The. Master  having  published  advertisements,  according  to  the 
usual  course,  declaring,  that  those,  who  should  not  come  in,  would 
be  excluded  from  the  benefit  of  the  Decree,  by  his  Report  set  forth, 
besides  the  claims  brought  before  him,  the  names  of  about  forty  per- 
sons, who,  though  they  had  not  come  in  to  claim  before  him,  were 
entitled  to  the  shares,  set  opposite  their  names. 

By  a  Decree  pronounced  on  the  hearing  for  farther  directions,  an 
account  was  directed  of  what  was  due  to  those,  who  had  come  in, 
with  interest,  and  of  what  sums  had  been  paid  by  the  Defendant, 
before  the  suit  was  instituted,  to  the  several  other  persons,  reported 
to  be  entitled  to  shares,  who  had  not  come  in  before  the  Master,  and 
of  wha^  remains  in  the  hands  of  the  Defendant  beyond  what  had 
been  paid  to  them  by  him,  before  the  suit  was  instituted* 
[*  337]  ♦  From  the  latter  part  of  the  Decree  the  Defendant  ap- 
pealed ;  and  a  motion  was  made  for  payment  into  Court 
of  the  sum,  reported  to  be  due  to  those  persons,  who  had  not  come 
in  before  the  Master  under  the  Decree. 

Mr.  Leach  and  Mr.  HaU  for  the  Appellant. 

Sir  Samuel  Romilly  and  Mr.  Wetherell  in.  support  of  the  Decree 
and  the  Motion,  contended,  that  the  Court  by  analogy  to  the  prin- 
ciple on  which  it  deviated  from  its  usual  course,  by  entertaining  this 
Bill  bypersons  on  behalf  of  themselves  and  others  concerned  with 
them  in  a  joint  adventure  (3),  would  make  a  provision  for  the  ben- 
efit of  those,  who  appeared  to  be  creditors,  though  they  had  made 
no  claim^  being  in  remote  parts  of  the  world,  when  they  may  be  able 
to  substantiate  their  claims.  • 

April  I3th.  The  Lord  Chancellor  [Eldon]. — If  the  Appeal 
from  this  Decree  is  well  founded,  the  Motion  to  bring  these  shares 

(1)  Coop.  197. 

(2)  Ante,  vol.  xiii.  397. 

(3)  See,  atUe,  Brown  v.  Harris^  vol.  xiii.  552;  Codcbum  v.  TT^ompjon,  xvL  322, 
and  the  note,  iv.  628,  Pearson  v.  Betckier ;  where  other  instances  are  collected. 
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into  Court  cannot  succeed :  if  the  appeal  is  not  well  founded,  the 
Motion  is  premature.  The  Bill  was  not  framed  with  a  view  to  bring 
before  the  Court  the  claims  of  thesfe  persons,  on  whose  behalf,  as 
well  as  the  Plaintiff's,  the  suit  is  instituted :  the  allegation  and 
prayer,  which  go  to  the  interest  of  the  Ptaintiflf,  containing  very  little 
on  behalf  of  those,  whom  he  represents.  The  Decree  di- 
recting an  inquiry,  who  are  *  the  persons  entitled  with  the  [♦  338]- 
PlaintiflT  to  the  produce  of  this  adventure,  and  in  what 
shares  and  proportions,  with  advertisements  for  that  purpose,  the 
Master  in  thi^,  as  in  most  cases,  has  pronounced  a  peremptory  ex- 
clusion of  those,  who  should  not  come  in,  from  the  benefit  of  the 
Decree ;  and  having  done  that  of  his  own  authority,  but  agreeably 
to  practice,  the  Court  will  exercise  a  discretion  to  say,  how  far  it 
shall  or  shall  not  be  effectual.  The  Master,  instead  of  making  his 
Report,  as  upon  a  creditor's  Bill,  stating  those  who'have  come  in, 
and  taking  no  notice  of  the  possible  claims  of  others,  who,  whether 
entitled  or  not,  did  not  come  in,  proceeds  in  his  Report  to  state,  that 
he  has  set  forth  the  names  of  several  other  persons,  who,  though  they 
have  not  yet  come  in,  are  nevertheless  entitled  to  the  shares,  set  op- 
posite their  names,  of  the  fund  in  the  hands  of  the  Defendant.  The 
Decree,  on  farther  directions,  directs  an  account  of  what  is  due  to 
those,  who  have  come  in,  with  interest,  and  of  the  sums  paid  by  the 
Defendant  to  the  several  other  persons,  reported  to  have  been  enti- 
tled to  shares,  before  the  suit  was  instituted,  and  of  what  remains  in 
his  hands  due  to  the  persons  last  mentioned. 

With  regard  to  those,  who  had  come  in  before  this  Decree,  they 
are  as  parties  in  the  suit ;  and  the  account  as  to  them  might  be 
properly  taken.  As  to  those,  who  9re  stated  not  to  have  come  in, 
but  to  be  still  entitled  to  shares,  I  cannot  grant  the  motion  to  bring 
their  shares  into  Court ;  as,  though  the  Master  states  them  to  be  en- 
titled to  shares,  yet,  if  they  were  now  before  the  Court,  an  account 
must  be  taken  of  what  has  been  paid  and  what  remains  due ;  but 
the  objection  upon  the  Appeal  is,  that  the  Master  has  no  means  of 
taking  tlie  account  as  between  parties,  one  of  whom  is  not  before 
him ;  and,  farther,  in  a  case  of  this  sort,  as  in  that  of  cred- 
itors, ♦  those,  who  do  not  choose  to  come  in,  need  not ;  [*  339] 
but  may  settle  out  of  Court. 

Taking  this  Decree  to  be  right  under  the  special  circumstances  of 
the  case,  it  seems  to  require  some  addition.  Upon  the  Master's  Re- 
port in  a  creditor's  suit  the  Court  knows  nothing  of  any  demand  ex- 
cept of  those  persons,  who  have  established  their  debts ;  but  the 
special  circumstances  of  this  case  are,  that  the  original  Decree  di- 
rects the  Master  to  state,  who  are  entitled :  and  he  has  stated,  that, 
not  only  those,  who  have  come  in,  but  that  others  also,  who  have 
not  come  in,  are  entitled  to  certain  shares.  Upon  the  fact,  there- 
fore, the  Court  is  to  decide,  whether,  notwithstanding  their  title  to 
a  proportionable  sum  upon  an  account,  it  would  exclude  them  from 
the  benefit  of  (he  Decree,  or  would  leave  them  to  do  what  they  would 
be  entitled  to  do,  to  institute  a  new  suit,  if  they  think  proper;  as  it 
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is  clear  by  analogy  to  the  case  of  creditors,  that,  if  they  do  not  come 
in,  and  are  excluded  from  the  benefit  of  this  Decree,  that  does  not 
prevent  another  Bill,  having  due  regard  to  costs,  &c.  Generally, 
however,  the  Court  does  not  take  notice  of  other  creditors :  as  the 
Report  does  not  bring  before  it  that  fact,  to  which,  if  iq  a  special 
case  it  does  appear,  the  Court  does  give  attention.  Where,  for  in- 
stance, there  are  circumstances  accounting  for  the  non-claim,  as  that 
some  of  the  parties  had  gone  to  sea,  the.  Court  would  take  care,  that 
what  the  Report  stated  them  to  be  entitled  to  should  not  be  lost. 
The  question  now  is,  whether  the  opportunity  of  making  out  that 
case  ought  to  be  given ;  and  it  seems  to  me,  that  farther  advertise- 
ments ought  to  be  directed  as  to  the  claimants  not  coming  in ;  not 
taking  the  account  as  to  them ;  but  taking  it  as  to  the  others.     That 

direction  therefore  may  be  inserted  in  the  Decree  for  the 
[*  340]     purpose  of  bringing  before  the  *  Master  these  individuals, 

whom  he  has  stated  to  be  entitled ;  and  that  with  regard 
to  those,  who  shall  come  in  upon  farther  advertisements,  he  shall 
execute  the  Decree,  and  not  as  to  the  others 

I  cannot  order  any  payment  into  Court ;  for,  even  as  to  those, 
who  have  come  in,  the  Master  of  the  Rolls  has  directed  an  account; 
which  makes  that  impossible.     

See,  anU^  the  notes  to  S.  C,  13  V.  397. 


BAKER,  Ex  parte  (I). 
[1815,  April  20.] 

Commission  of  Lnnacy  unifonnlj  executed  at  the  residence  of  the  party ;  for  that 
purpose  his  mansion-house ;  if  none,  his  last  place  of  abode.  No  instance  of 
exception,  where  he  was  within  the  realm  (dy  Convenience  of  witnesses,  &c. 
no  ground  for  exception.  Most  improper  to  bring  him  into  Middlesex  for  the 
purpose  of  executing  the  Commission  there. 

As  to  the  jurisdiction,  after  a  Commission  of  Lunacy  has  issued,  to  make  any  al- 
teration as  to  the  place  of  execution,  qtuBrt. 

In  Lunacy  the  old  writ  to  the  Sheriff  did  not  require  a  yiew  of  the  party ;  as  the 
writ  to  the  Escheator  did  as  to  an  idiot 

This  Petition  prayed  that  a  Commjssion  of  Lunacy,  which  had 
issued  into  Devonshire,  may  be  executed  in  London,  where  the  luna- 

(l)  Coop.  205. 

(a)  2  Barbour,  Ch.  Pr.  230.  If  the  supposed  lunatic  is  not  a  resident  of  the 
State,  the  usual  order  directing  the  commission  to  be  executed  at  or  near  the  res- 
idence of  the  lunatic,  must  of  course  be  dispensed  with,  as  it  cannot  be  executed 
out  of  the  State.  In  such  a  case  it  may  be  executed  in  such  county  as  will  be 
roost  convenient  And  where  it  appeared  that  the  residence  of  the  lunatic  was  in 
another  State,  but  near  the  line  of  tnis  State,  the  Court  authorized  the  Commission 
to  be  executed  in  the  adjoining  county  which  was  most  convenient,  and  nearest 
to  the  lunatic's  residence.  Ibid ;  MxUer  of  PeUiL  3  Paige,  174:  MatUr  of  Per^ 
ttiM,2Johns.  Ch.l24. 
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tic  then  was,  and  had  been  about  sit  months ;  having  been  removed, 
as  it  was  represented,  for  the  benefit  of  advice,  from  temporary  resi- 
dences at  Exeter  and.  Teignmouth;  his  previous  residence  having 
been  in  his  father's  family  in  Devonshire. 

*'  Mr.  Leach,  Mr.  BeU,  and  Mr.  Healdj  in  support  of  the     [*  341} 
P.etitiou  :  Sir  Samuel  Ramittyy  Mr.  Hart,  and  Mr.  Daniel, 
against  it. 

The  Lord  Chancellor  [Eldon]. — This  is  a  point  of  vast  im- 
portance in  the  administration  of  lunacy.  The  old  writ  to  the 
sheriflf  did  not  require  a  view  of  the  party  ;  as  the  writ  to  the  es- 
cheator  did  with  reference  to  an  idiot :  but  the  uniform  course  has 
been  to  execute  the  Commission  in  the  place  of  the  lunatic's  resi- 
dence :  and '  Lord  Hardwicke  has  said  (1),  it  ought  to  be  so  ;  that, 
if  the  lunatic  has  a  mansion-house,  the  fact,  where  it  is  situated,  for 
this  purpose  decides  his  residence  ;  which,  if  he  has  not  a  mansion, 
is  his  last  place  of  abode.  Without  undertaking  to  say,  that  there 
can  be  no  case  of  exception,  I  do  not  find  any  instance  in  fact  where 
the  party  was  within  the  realm  ;  and  if  motives  of  convenience  with 
reference  to  the  attendance  of  witnesses,  much  more  of  Counsel, 
are  to  form  an  exception,  there  is  no  end  of  it.  Where  the  person 
is  brought  into  Middlesex  for  the  purpose  of  executing  the  Com-^ 
mission  there,  it  is  not  a  new  declaration  frbm  this  place,  that  such 
is  a  most  improper  proceeding.  If  I  have  the  right,  which  I  doubt, 
to  make  any  alteration,  after  the  Commission  has  issued,  the  question 
is,  whether  this  is  a  case  of  exception  against  the  whole  course  of 
lunacy,  as  far  as  it  is  stated  at  the  Bar,  and  has  been  traced  by  in- 
vestigation. 

No  Order  was  made.  

1.  This  case  is  likewise  reported  in  Coop.  205. 

2.  The  old  and  settled  law  is,  that  a  commission  of  lunacy  should  not  be  allow- 
ed to  be  executed  at  any  other  place  thfin'the  residence  of  the  supposed  lunatic ; 
for  it  is  material  that  the  commission  should  be  executed  amongst  persons  who 
knew  the  state  of  the  individual  prior  to  the  time  from  which  lunacy  is  imputed 
to  him.  And,  if  a  man  resident  in  the  city  of  London  were  conveyed  by  force 
into  another  county,  he  would  still,  for  this  purpose,  be  considered  resident  in  the 
city :  and  special  circumstances  must  be  shown  to  authorize  the  Lord  Chancellor 
to  sanction  the  execution  of  the  commission  elsewhere :  Ex  potrU  SmUi,  1  Swanst 
6 ;  but,  if  the  commission  has  actually  been  executed  at  another  place  than  the 
party's  abode,  it  may  depend  upon  circumstances,  whether  it  will  be  most  advisa- 
ble to  quash  the  inquisition,  or  to  leave  it  to  a  traverse :  Ex  parte  HaU,  7  Ves. 
264 ;  see,  anit^  the  notes  to  Ex  parte  Wragg^  5  V.  450. 

'  (\)  Ex  parU  Southcot,  2  Ves.  401 ;  Ex  parte  HaU,  ante,  vol.  vii.  261 ;  Ex  parte 
SmUh,  1  Swanst  4. 
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HYDE  V.  WHITFIELD  (I). 
[1815,  April  23.] 

Wkit  of  Ae  exeat  Regno  discharsred,  els  having  issued  improperly  on  the  affidavit 
of  a  Plaintiff,  resitlent  out  of  Uie  jiirisdictioo,  in  Scotland,  swom  before  a  Jus- 
tice of  Peace  there :  not  positive  to  a  declared  intention  to  leave  the  kingdom, 
or  circumstances  amounting  to  it,  but  only  to  information  and  belief  of  such 
intention :  a  defect  not  supplied  by  the  avowal  in  Defendant's  affidavit  of  his 
intention  to  return  to  his  house  of  business  in  Jamaica;  where  alone  he  has 
the  means  of  settling  the  account  (a). 

To  support  a  A^  exeai  JUgnOj  which  issues  only  6n  an  equitable  debt,. as  at  law  to 
hold  to  bail,  the  affidavit  must  be  positive,  except  tliat  belief  of  the  balance 
of  an  account  is  sufficient 

No  instance  of  this  Court  taking  notice  of  an  affidavit  before  a  Justice  of  Peace  in 
Scotland ;  though  the  Ck>urts  of  late  have  acted  upon  affidavits  before  Judges 
of  the  superior  Courts  there,  [p.  344*]  ^ 

The  analogv  between  the  Writ  of  JVe  tieat  Regno  and  a  bailable  writ  at  law,  not 
universal.  The  Court  of  King's  Bench  formerly  would  not  hear  Defendant  to 
reduce'the  amount  of  bail :  but  this  Court  always  heard  Defendant  attempting 
togetridof  the  Writ 

The  ground,  on  which  the  Writ  of  ATe  exeat  Regno  issued,  is  always  stated  in  the 
body  of  it,  [p.  345.] 

The  Bill  stated,  that  the  PlaintiflT  and  his  partners,  residing  in 
Scotland,  had  employed  the  Defendants,  residing  in  Jamaica,  as 
agents  ;  and  that  the  partnership,  in  which  the  Plaintiff  was  engaged, 
havipg  become  insolvent,  the  partnership  property  had  by  legal  as- 
signment become  vested  in  him ;  praying  the  Writ  of  Ne  exeat 
Regno  against  the  Defendiuit  Whitfield ;  who  had  come  to  England  ; 
and  an  account  against  him  and  his  partner. 

The  writ  issued  upon  an  affidavit  of  the  Plaintiff,  sworn  before  a 
Justice  of  Peace  in  Scotland,  i^tating,  that  the  Plaintiff  verily  believes 
that  the  sums,  received  by  the  Defendants,  excctsd  their  expenditure  ; 
and  that  upon  the  balance  of  account  1500/.  at  least  is  due  from  the 
Defendants  ;  and  that  the  Plaintiff  has  been  informed  and  believes, 
that  the  Defendant  Whitfield  actually  intends  to  go  to  Jamaica  in 
the  first  packet ;  and  h^  communicated  such  intention  by  letter  to 
several  of  bis  correspondents. 

The  Defendant  Whitfield  moved  to  discharge  the  Writ 
[*  343]  *  on  his  own  affidavit,  that  he, and  his  partner  carried  on 
business  in  Jamaica ;  where  all  their  papers  and  accounts 
are  ;  that  he  has  no  intention  of  quitting  the  kingdom  of  Great  Bri- 
tain to  go  elsewhere  than  to  his  said  house  of  business  in  Jamaica, 
where  or  from  whence  alone  he  can  procure  the  information  neces- 
sary to  set  forth  the  account ;  and  that  all  the  transactions  took  place 
upon  the  faith  of  Defendant's  being  resident  in  Jamaica. 

Sir  Samuel  Romilly,  and  Mr.  Wyatt^  in  support  of  the  Motion^ 

(1)  Ex  RelatumeMr.  Beames. 

(a)  For  the  practice  in  the  United  States  with  regard  to  writs  of  ne  exeat,  see, 
atUe,  note  (a)  Ue  Carriere  v.  De  Catonne^  4  V.  577 ;  notes  (a)  and  (6)  Rimdl  v. 
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contended,  Ist,  that  there  was  a  want  of  parties  to  the  suit:  Ray  v. 
FemoicTc  (1).  St&rty  v.  Higgins  (2)  ;  2dly,  that  the  affidavit,  on 
which  the  Writ  issued,  is  not  positive  as  to  the  Defendant's  intention 
to  go  abroad :  Percy  v.  Powell  (3),  and  the  other  cases  referred  to 
by  Mr.  Beadoes  :  3dly,  the  Defendant  having  been  here  upwards  of 
a  year,  the  application  ought  to  have  been  earlier ;  and  the  Writ, 
preventing  his  return  home,  deprives  him  of  the  means  of  settling  the 
account. 

Mr.  Har^and  Mr.  Barber ^  for  the  Plaintiff,  contended  that  the  ob- 
jection for  want  of  parties  ought  to  be  taken  by  demurrer ;  and  that 
the  Defendant's  admission  that  he  is  going  abroad,  supplied  the  want 
of  a  positive  averment  by  the  Plaintiff's  affidavit. 

The  Lord  Chancellor  [Eldon]. — The  Writ  has  been  granted  at 
the  instance  of  a  Plaintiff,  who,  being  in  Scotland,  is  out  of  the  ju- 
risdiction :  but  my  opinion  is,  that  the  Writ  cannot  issue,  where  the 
Plaintiff  resides  out  of  the  jurisdiction.  There  is  no  instance  of  it ; 
and  great  inconvenience  would  result  from  preventing  a 
*  party  returning  home  to  settle  the  account,  on  the  appli-  [*  344] 
cation  of  the  Plaintiff,  who  may  never  come  here.  If 
an  account  is  to  be  taken,  how  is  he  to  proceed  against  the  Plaintiff? 

This  writ  has  improperly  issued  on  another  ground.  It  issues  only 
on  an  equitable  debt ;  and  I  will  not  extend  it  farther.  Here,  as  at 
Law,  where  a  party  i^  held  to  bail,  the  affidavit  must  be  positive^  ex- 
cept that  in  the  instance  of  an  account,  if  the  Plaintiff  swears  to  his 
belief  as  to  the  balance,  it  is  sufficient.  But  is  information  and  be- 
lief sufficient  as  to  going  abroad  ?  The  party  must  swear  that  the 
Defendant  is  going  abroad,  to  his  declaration  to  that  effect,  or  to 
circumstances  amounting  to  it :  as,  where  he  had  accepted  a  situa- 
tion, the  duties  of  which  he  could  not  execute  without  going  abroad. 
In  this  case  the  Plaintiff  might  have  received  his  information  from 
persons  then  conscientiously  believing  it,  but  most  grossly  deceived. 
Why  was  not  an  affidavit  made  by  those,  from  whom  the  Plaintiff 
received  his  information  ?  Besides,  I  do  not  recollect  an  instance  of 
this  Court  taking  notice  of  an  affidavit,  sworn  before  a  Justice  of 
Peace  in  Scotland  ;  though  the  Courts  of  late  have  acted  upon  affi- 
davits sworn  before  judges  of  the  superior  Courts  of  that  country. 
The  analogy  between  this  Writ  and  a  bailable  Writ  at  Law  is.  not 
universal  (4).  The  Court  of  King's  Bench  formerly  would 
not  hear  a  *  Defendant  to  reduce  the  amount  in  which  he  [*  345] 
was  to  be  held  to  bail  (5)  :  but  this  Court  always  heard  a 
Defendant  attempting  to  get  rid  of  this  Writ.  With  respect  to  the 
statement  in  the  Defendant's  (6)  affidavit  as  to  his  intention  of  going 
to  Jamaica,  that  I  think  not  sufficient  to  prevent  the  Writ  being 

(1)  3  Bro.  C.  C.  25. 

(2)  3  Bro.  C.  C.  475. 
3)  Bea;  Ae  Exeat  Regno,  page  25. 
4)B&i.MExIUg^ 
5)  I  Ves.  &  Bea.  §73. 

(6)  See  Ruasell  v.  Mnf^  ofOe,  vol.  v.  96. 
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discharged.  The  ground,  on  which  the  Writ  issued,  is  always  stated 
in  the  body  of  it:  and,  if  it  issued  improperly,  it  ought  to  be  dis* 
charged. 

The  Writ  was  dischai^ged  (1). 

See  the  notes  to  De  Caniere  v.  Ih  Calonne^  4  V.  577. 


^     WARING,  INGLIS,  CLARKE,  Ex  parte  (2). 
[1815,  April  25.] 

Securities,  held  by  a  Banker  afrainst  his  acceptances,  available  to  the  bill  hold- 
era  not  directly,  but  through  tne  Equity  of  the  acceptor,  or  the  assignees  und6r 
a  Commission  of  Bankruptcy  against  him,  to  have  them  applied  in  discharge  of 
the  acceptances. 

Short  bills  remitted  to  a  banker,  the  property  of  the  remitter,  subject  to  accept- 
ances,  &rC.  on  his  account,  [349.] 

'  Bracken  and  Co.  had  an  account  with  Brickwood  and  Co.,  bank- 
ers in  London ;  drawing  upon  them,  and  lodging  in  their  hands  from 
time  to  time  bills  and  other  securities  against  their  drafts.  Brick- 
wood  and  Co.  at  the  period  of  their  bankruptcy  on  the  7th  July, 
'  1810,  were  under  acceptances  for  Bracken  and  Co.  to  the  amount  of 
24,000/. ;  and  indebted  to  them  a  casdi  balance  6766Z.  Is.  6d. ;  hav- 
ing also  in  their  hands  in  short  bills  21,645/.  10«.  and  the  title-deeds 
of  premises  in  London,  as  a  security  against  their  acceptances,  which 
produced  by  sale  near  2961/.  On  the  2d  of  August,  1810,  Bracken 
and  Co.  became  bankrupt.  The  acceptances,  except  to  the  amount 
of  600/.  were  proved  under  both  Commissions  ;  and  the  dividends 
upon  Brickwood's  estate  of  2j.  lid.  in  the  pound  upon  23,400/. 

amounted  to  3412/. 
[•  346]  *  The  first  of  these  petitions,  by  holders  of  Brickwood^s  ac- 
ceptance, stated,  that  an  Order  was  obtained  in  January, 
1811,  by  the  petitioners  in  the  second  petition,  the  assignees  under  the 
Commission  against  Bracken  and  Co.  without  notice  to  the  bill-holders, 
that  the  assignees  of  Brickwood  and  Co.  should  keep  distinct  accounts 
of  their  general  estate  and  the  proceeds  of  the  short  bills  ;  and  should 
account  for  and  pay  to  the  assignees  of  Bracken  the  surplus,  that 
might  remain  of  such  proceeds,  afterpayment  of  the  dividends  to  the 
bill-holders ;  and  prayed  a  variation  of  that  Order ;  and  that  the  as- 
signees of  the  Brickwoods  may  be  directed  to  pay  to  the  petitioners 
and  the  other  holders  of  their  outstanding  acceptances  on  account  of 
the  Brackens  3353/.  lis.  6£/.,  the  residue  of  the  cash  balance,  after 

(1)  SUuHoi  v.  GfmAam,  ante,  313.    For  the  general  cases  upon  this  subject  see 
the  notes,  anU,  vol.  L  95;  iv.  592 ;  and  Mr.  Beames  on  the  Writ  of  A^  Ex.  Reg. 

(2)  2  Rose's  Bank.  Cases,  182. 

VOL.  XIX.  15* 
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deducting  34l!2Z.  10^.,  the  amount  of  the  dividend  from  Brickwood's 
estate,  the  proceeds  of  the  short  bills,  and  the  sum  of  29612.  pro- 
duced by  the  sale  of  the  premises  in  London  ;  and  to  deliver  such  of 
the  said  bilk  and  securities  as  have  not  been  converted  into  money 
to  the  petitioners  and  the  other  bill-holders  towards  satisfaction  of 
the  m<Miey  remaining  due  upon  such  acceptances,  as  far  as  they  will 
extend. 

Mr.  Leachy  and  Mr.  CooJcCf  in  support  of  the  first  Petitipn. — ^The 
subject^  for  consideration  are,  first,  whether  tKe  bill-holders 'have  not 
an  equitable  claim  upon  this  property :  if  notj  secondly,  whether  the 
assignees  of  Brickwood  have  not  a  right  to  have  it  applied  to  exon- 
erate their  estate  from  the  proofs  upon  their  acceptances  on  account 
of  the  Brackens :  thirdly,  whether  the  general  creditors  have  not  a 
right  to  insist,  that  these  particular  creditors  should  be  satisfied  out 
of  the  appropriated  fund. 

*  The  object  of  the  assignees  of  the  drawers  appears  to  [*  347] 
be  to  lite  the  bankruptcy  of  the  acceptors  as  Uie  means  of 
withdrawing  that  security,  which,  had  they  continued  solvent,  could 
have  been  retired  only  by  mutual  consent.  Those  assignees  must 
make  out  their  equity  ;  which  as  between  them  and  the  assignees  of 
the  acceptors  merely,  would  not  be  difficult :  but  natural  justice  for- 
bids the  debtor  to  recal  his  pledge  from  the  surety,  when  the  effect 
will  be .  injustice  to  the  bill-holders,  who  are  the  creditors  of  both. 
The  case  of  Maure  v.  Harrison  (1)  has  established,  that  the  creditor 
shall  have  the  benefit  of  securities,  given  by  the  principal  debtor  to 
the  surety ;  which  case  is  fortified  by  the  opinion  of  the  Master  of 
the  Rolls  in  Wright  v.  Morley  (2),  that,  as  the  creditor  is  entitled  to 
the  benefit  of  all  the  securities  the  principal  debtor  has  given  to  the 
surety,  the  surety  has  full  as  good  an  equity  to  the  benefit  of  all  the 
securities  the  principal  gives  to  the  creditor. 

With  regard  to  the  right  of  the  other  creditors,  Uie  principle  of 
equity  is,  that  a  creditor  shall  be  driven  upon  a  fund,  to  which  he 
has  exdusive  resort :  this  particular  fund  therefore  of  securities  to 
indemnify  the  surety  should  be  applied  in  favor  of  the  other  credi- 
tors. Povye's  Case  (3).  Peters  v.  Erving  (4^.  Wright  v.  Nutt  (5). 
Wright  V,  Simpscti  (6)k  Thus  a  creditor,  holding  a  security,  is  not 
permitted  to  prove  :  so  the  cases  of  attaching  property  abroad  and 
marshalling  assets  proceed  upon  the  same  principle  of  Equity.  The 
assignees  are  bound  to  apply  the  securities  in  their  hands 
*  to  the  utmost  extent  for  the  benefit  of  the  creditors.  [*  348] 
Why  is  the  bankruptcy  t>f  the  principal  debtor  to  give  his 
creditors  an  advantage  ;  or  that  of  the  surety  to  prejudice. his  credi- 
tors, and  defeat  the  moral  duty  to  discharge  his  debts? 


(1) 
(?) 


1  Eq.  Ca.  Ab.  93,  pi.  5. 

.^fite,  vol.  xi.  22. 
(3j  2  Freem.  51. 
(4  3  Bra  C.  C.  54. 

(5)  3  Bro.  C.  C.  396;  1  Hen.  Black.  13a 

(6)  AnUy  vol.  vi.  714. 
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Mr.  Fonblanque^  Mr.  BeU,  and  Mr.  Montague,  {6v  the  Assignees 
of  Bracken  and  Co. 

The  Lord  Chancellor  [Eldon].— The  prayer  of  the  first  of  these 
Petitions  ht^s  been  supported  upon  this  ground,  that  the  short  bills 
and  the  mortgage  (laying  the  cash  balance  for  a  moment  out  of  the 
question),  having  been  placed  with  Brickwood  and  Co.  as  a  security 
against  their  acceptances,  the  holders  of  those  bills  have  an  equity 
to  have  that  security  applied  specifically  to  the  discharge  of  those 
acceptances,  upon  the  general  ground,  that  upon  a  transaction  of  this 
kind,  a  person  holding  the  bills,  which  are  the  subject  of  indemnity, 
has  a  right  to  the  benefit  of  the  contract  between  the  principal  debtor 
and  the  party  indemnified  ;  and|  though  not  himself  a  party  to  that 
contract,  to  say,  that  he,  who  has  contracted  for  the  payment  of 
certain  debts  out  of  those  pledges,  is  liable  in  Equity  to  the  demand 
upon  the  part  of  those,  whose  demands  are  to  be  so  paid,  for  that  ap- 
tication  ;  and  a  case  was  cited,  which  goes  that  length  (1). 

With  regard  to  that  case,  dr  cases  in  general,  I  desire  it  to  be  un- 
derstood, that  I  forbear  to  give  any  opinion  upon  that  point :  but  I 
see  nothing  in  this  transaction,  which,  supposing  a  bankruptcy  bad 
not  occurred,  would  entitle  those,  who  are  creditors  by  the  accept- 
ances of  the  bankers,  having  these  deposits,  to  maintain 
[*^49]  *  an  equity  upon  them  :  the  effect  of  which  would  be,  that 
from  the  moment  of  that  deposit  the  bankers  became  trns- 
tees  for  those  creditors  ;  and  could  not  c6me  to  any  new  arrange- 
ment with  those,  whose  debts  are  to  be  so  dischaiged. 

That  doctrine  therefore  not  being  applicable  to  this  case,  the 
view  I  have  taken  of  it  in  other  respects  is  this.  The  first  consid- 
eration is,  what  was  the  nature  of  the  demand  of  Bracken  and  Cm, 
who  did  not  become  bankrupt  until  August,  upon  BrickWood  and 
Co.  at  the  moment  of  their  bankruptcy,  on  the  7tb  of  July.  If  these 
bill-holders  are  to  have  payment  in  preference  to  the  other  credit- 
ors, it  must  be  by  the  effect  of  an  equity  between  those  two  bouses, 
rather  than  by  any  demand  directly  in  their  own  right  upon  any 
fund  in  the  hands  of  Brickwood  and  Co.  With  regard  to  the  de- 
mand of  Bracken's  house  upon  the  7th  of  July,  it  is  impossible  to 
deny,  that  if  they  had  either  paid,  or  undertaken  to  pay,  ».  e.  to  re- 
lieve Brickwood's  house  from  those  acceptances,  the  short  bills  (2) 
and  the  mortgage  must  have  been  restored  to  them.  It  is  on  the 
other  hand  equally  clear,  that  they  never  could  have  raised  any  de- 
mand against  the  house  of  Brickwood  in  respect  of  either  the  cash 
balance,  the  short  bills,  or  the  mortgage,  without  bringii^  in  the 
amount  of  those  acceptances;  admitting,  that  what  the  house  of 
Brickwood  had  of  their  property  in  short  bills,  &c.  must  be  first  ap- 
plied to  the  discharge  of  those  acceptances,  for  the  sake,  not  of  the 
bill-holders,  but  of  the  house  of  Brickwood ;  who  bad  becotne  liable 

(1)  Maun  V.  Hcarison,  1  £q.  Ca.  Ab.  93,  pi.  5. 

(2)  £x  parU  Pease,  anU,  25.  and  the  note,  61 ;  1  Rose  Bank.  Cases,  232, 243, 
254,280. 
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to  them ;  and  had  a  right  to  have  that  liability  .cleared  away,  before 
any  demand  could  arise  for  the  Brackens. 

♦  That  then  being  the  equity  between  these  houses  in  [•  350] 
the  interval  between  their  respective  bankruptcies,  it  does 
not  appear  to  roe  varied  by  the  bankruptcy  of  the  Brackens  in  Au- 
gust ;  supposing  their  assignees  to  have  put  the  estate  of  Brickwood 
in  the  same  situation  as  the  house  they  represent,  if  solvent,  must 
have  done,  to  entitle  themselves  to  the  short  billl ;  and,  having  re- 
gard to  the  demands  of  all  the  creditors  and  the  bankrupts,  in  this 
circuitous  way,  I  think,  the  bill-holders  must  be  paid,  not  as  having 
a  demand  upon  these  funds  in  respect  of  the  acceptances  they  hold ; 
but  as  the  estate  of  Brickwood  and  Co.  must  be  cleared  of  the  de- 
mand by  their  acceptances ;  and  the  surplus,  after  answering  that 
demand,  must  be  made  good  to  Bracken  and  Co.  That  brings  me 
round  to  the  opinion,  expressed  by. Mr.  Cooke  on  a  former  occasion, 
to  which  I  did  not  then  agree ;  and  appears  the  right  principle  to  be 
applied  in  drawing  out  the  minutes  upon  these  Petitions. 

1.  This  case  is  likewise  reported  in  2  Rose,  182. 

2.  As  to  the  property  in  short  bills  deposited  with  a  banker  for  a  particular  pur- 
pose, see,  afite,  the  notes  to  Ex  parte  Scytrsy  5  V.  169. 


MORPHETT  V.  JONES  (I). 

[1815,  Apru.  25.] 

In  an  Injunction  Cause  affidavits  admitted  on  Motion  a^rainst  the  Answer,  not  on 
the  title,  but  on  questions  of  fact ;  as  in  the  instance  of  waste,  dLc. ;  and  the 
original  affidavit,  where  the  Defendant,  having  obtained  time  to  file  affidavits, 
instead  of  that  puts  in  an  Answer  (a). 

In  an  Injunction  cause  the  question  arose,  how  far  affidavits  could 
be  read  on  a  Motion  against  the  Answer. 

*  The  Lord  Chancellob  [Eldon]. — When  a  Motion  [*35l] 
is  made  for  an  Injunction,  founded  on  affidavit,  and  the 
Defendant  applieSi  that  it  may  stand  over,  in  order  to  file  affida- 
vits in  opposition,  and  then,  instead  of  filing  an  affidavit,  puts  in 
an  answer,  I  have  always  said,  I  should  look  at  the  answer  as 
an  affidavit ;  and  allow  the  original  affidavit  to  be  read :  but  that 
is  different  from  the  case,  where  the  answer  comes  in  regularly, 
in  time.  There  are,  indeed,  n^any  cases  of  Injunction,  where  you 
may  reply  to  the  answer  by  affidavit,  not  on  the  question  of  title, 
but  on  mere  facts,  as  in  the  instances  of  waste.     On  such  ques- 

(1)  Ex  Rdaiumt  Mr.  Bearoes. 

(a)  See,  anlt^  note  (a)  Nbrwatf  v.  iSotoe,  p.  144. 
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tioDs  of /act,  thougl^  not  on  the  title,  affidavits  in  reply  to  the  answer 
may  be  read  (1).  

1.  With  respect  to  the  only  cases  in  which,  and  the  only  purposes  for  which, 
affidavitB  can  he  read  in  support  of  an  application  for  an  injunction,  after  the  de- 
fondant  has  put  in  an  answer^  see,  antej  note  2  to  Isaac  v.  Humpagt^  1  V.  427 ; 
note  2  to  MasUr  v.  Ztrton,  3  V.  74 ;  and  the  note  to  Hariz  v.  Sehra&r^  8  V.  317. 

2.  The  farther  proceedings  in  the  principal  case  are  reported  in  1  Swanst  172, 
and  in  1  Wils.  Cha.  Ca.  100. 


WALTERS   V.  PYMAN<2). 

[1815,  April  25.] 

On  tlie  Report  against  Vendor's  Title  his  Bill  for  specific  performance  dismissed 
with  Costs  on  Motion. 

Under  the  usual  reference  to  the  Master  to  inquire,  whether  the 
Plaintiff,  the  vendor  of  an  estate,  having  filed  the  Bill  for  a  specific 
performance,  could  make  a  good  title  (3),  the 'Report  being  against 
the  title,  a  Motion  was  made  on  the  part  of  the  Defendant  to  dis- 
miss the  Bill  with  costs. 

Mr.  Hart^  in  support  of  the  Motion. 
[*  352]         *  Sir  Samuel  Romilly,  for  the  Plaintiff,  resisted  it;  ob- 
'  serving  on  the  novelty  of  the  application;  and  that  the 
Defendaht  admitted  by  his  answer,  that  he  had  purchased  on  specu- 
lation. 

The  Lord  Chancellor  [EldonJ. — ^The  Defendant  must  have  his 
costs.  A  doubt  was  lately  raised  by  the  Register,  whether  the 
Court  could  on  such  a  Motion  give  the  costs,  and  whether  it  was 
not  necessary  to  set  down  the  cause  :  but  after  the  best  considera- 
tion I  can  give  the  sabject  I  think,  it  may  be  done  on  Motion.  It 
would  be  mischievous,  if  the  Court,  going  such  a  length  in  suits  of 
this  kind  on  Motion,  could  not  follow  it  up  in  the  same  way  (4). 

The  Order  was  made. 


See  note  6  to  Coopa-  v.  DennCj  1  V.  565. 


(1)  AnU,  Jstonvay  v.  Bowt^  144.  So  upon  partnerriiip,  Peaauk^  voL  xvL  49; 
see  the  note,  ],  431. 

(2)  Ex  RdaHone  Mr.  Beames. 

(3)  See  Moss  v.  Mattheiss,  ante,  vol.  iii.  279;  and  the  note,  281. 

(4)  WMUomh  v.  F6Uy,  6  Madd.  3.  But  this  practice  is  not  extended  bevond 
suits  of  this  kind :  Brooke  v.  Clarke,  1  Swanst  550.  See  Lewis  v.  Ladbam,3  Mer. 
429.    Bill  by  a  purchaser  dismissed  for  defect  of  title  without  ;costs. 
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SIDNEY   V.  SHELLEY  (1). 
[1815,  April  20,  22,  27.] 

Devise  to  trnsteefl  for  99  yeare  upon  the  trustB  hereinafter  expressed ;  and  from 
and  after  the  expiration  or  other  sooner  determination  of  the  said  teim  in  strict 
settlement.  The  term,  no  trust  being  declared,  decreed  to  attend  the  inheri- 
tance, according  to  the  limitations  of  the  Will,  and  no  resulting  trust  for  the 
heir,  upon  the  apparent  intention  to  devise  immediate  estates,  subject  to  the 
Term,  not  future  estates,  expectant  on  its  determination. 

More  scope  given  to  the  intention  in  Wills  than  in  Deeds. 

Distinction  extremely  nice,  perhaps  not  easy  of  application,  between  a  charge  on 
a  devised  estate,  to  be  created  l>y  the  act  of  another,  and  a  charge  created  by 
the  devisor;  to  the  extent  of  that  charge  the  intention  appearing  on  the  face  of 
the  Will  not  to  give  to  the  devisee :  in  the  former  case  the  heir  has  no  claim : 
in  the  latter,  the  particular  object  failing,  he  takes  to  the  extent  of  the 
.charge,  Tp.  362.] 

Distinction  between  a  voluntary  deed,  which  must  have  its  lenil  efil3Ct,and  a  mar- 
riage settlement,  or  Will ;  u  which  upon  the  contract  and  clear  intention  the 
>^  effect  is  controlled  (a),  [p.  364.] 

John  Shelley  by  his  Will,  dated  the  5tb  of  April,  1729,  devised 
estates  ia  the  county  of  Sussex  to  trustees,  to  hold  to  them^  their 
heirs  and  assigns,  to  and  for  the  several  uses,  intents,  and 
*  purposes,  after  mentioned,  viz.  to  the  use  of  them,  their  [*  353] 
executors,  administrators,  and  assigns,  for  the  term  of 
ninety-nine  years,  without  impeachment  of  waste,  upon  the  trusts 
hereinafter  expressed  and  declared  concerning  the  same ;  and  from 
and  after  the  expiration  or  other  sooner  determination  of  the  said 
term  of  ninety-nine  years  he  gave  the  said  estates  to  the  use  of  his 
brother,  Sir  Byssbe  Shelley,  for  the  term  of  his  natural  life  without 
impeachment  of  waste ;  with  a  limitation  to  trustees  during  his  life, 
to  preserve  contingent  reroaipders ;  with  remainder  to  the  use  of 
Sir  Timothy,  son  of  Sir  Bysshe  Shelley,  for  life,  without  impeach- 
ment of  waste ;  with  remainder  to  trustees,  &c.  and  to  the  first  and 
oth^r  sons  of  Sir  Timothy  Shelley,  in  tail  male ;  with  remainder  to 
the  usQ  of  trustees  and  their  heirs,  in  trust  for  the  persons  in  pos- 
session and  remainder  under  the  Will  of  the  testator's  great  uncle 
Edward  Shelley,. to  pass  together  with  his  settled  estates  ;  and,  after 
devising  other  estates,  the  testator  gave  to  Sir  Bysshe  and  Sir  Tim- 
othy Shelley,  and  the  person  and  persons  in  possession  of  all  or 
any  of  the  said  estates,  power  at  any  time  to  grant  leases  for  any 
term  not  exceeding  thirty-one  years  in  possession,  at  the  best  rent 
and  no  fine.  The  testator  farther  gave  several  legacies ;  and  to  Sir 
Bysshe  Shelley,  his  executors,  &c.  the  arrears  of  rent  due  at  the 
testator^s  decease,  and  all  other  his  personal  estate,  ready  money, 
and  securities  for  money,  stock  upon  his  farms,  goods,  and  eflects, 
except  silver  pli^te ;  bequeathing  his  silver  plate  to  Sir  Bysshe  Shel- 
ley for  his  life ;  and  directing,  that  the  same  should  be  enjoyed  by 

(1)  Coop.  206 

(a)  See  S  Stoiy,  £q.  Jur.  §  963. 
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the  person  and  persons  for  the  time  being  in  possession  of  the  tes- 
tator's mansion  house,  called  Field  Place,  and  the  estates  thereto 
annexed,  being  accountable  to  the  trustees  and  the  survivor,  and  his 
heirs ;  it  being  his  earnest  wish  and  desire,  that  the  whole 
[*  354]  *  of  his  plate  should  be  kept  secure  for  the  use  of  the 
heirs  in  possession  of  the  said  Edward  Shelley's  estates. 
The  testator  directed  his  debts  and  funeral  expensed  to  be  paid 
within  six  months  after  his  dec^se  out  of  his  personal  estate  be- 
queathed to  his  brother,  Sir  Bysshe  Shelley ;  whom  he  appointed 
sole  executor  and  residuary  legatee. 

The  testator  died  in  1790,  without  issue ;  leaving  his  brother.  Sir 
Bysshe  Shelley,  his  heir  at  law ;  and  not  having  made  any  declar- 
ation of  the  trusts  of  the  term  of  ninety-nine  years  crated  by  his 
Will. 

The  Bill,  filed  by  the  children  of  Sir  Bysshe  Shelley  by  a  second 
marriage,  claimed  under  the  residuary  disposition  of  his  f^ersonal 
eistate ;  contending,  that  the  term,  no  trust  being  declared,  resulted 
to  the  heir  at  law  ;  and  as  a  chattel  interest,  formed  part  of  the  resi- 
due of  his  personal  estate. 

The  Defendants,  Sir  Timothy  Shelley  and  his  son  Percy  By^he 
Shelley,  by  their  answers  insisted,  that  the  term  was  attendant  upon 
the  inheritance,  according  to  the  limitations  of  the  Will  of  John 
Shelley. 

A  Motion  was  made  for  a  Receiver ;  all  parties  consenting  to  take 
the  opinion  of  the  Court  mi  the  constt'uction  of  the  Will  in  that 
way ;  and  afterwards  to  have  the  cause  set  down,  and  a  Decree 
drawn  up  according  to  that  opinion. 

Sir  Arthur  Piggoit  and  Mr.  BlacJcbume^  for  the  Plaintiffs,  in 
support  of  the  Motion.-^There  is  no  doubt,  that  this  term 
[*  355]  is  well  bequeathed  "*  at  law ;  and  the  estate,  devised  to  Sir 
Bysshe  Shelley,  not  commencing  until  the  expiration  of  the 
term,  of  which  no  trust  is  declared,  a  trust  results  for  the  heir  at  law, 
as  a  part  of  the  real  estate  not  disposed  of;  and  the  term,  being  a 
chattel  interest,  passed  as  part  of  his  residuary  personal  estate :  the 
Defendants  contending,  that  the  term,  devoted  by  the  testator  to 
purposes,  which  he  has  not  declared,  is  either  void  in  equity,  or 
must  attend  the  inheritance.  It  is  settled,  that  the  heir  must  have 
the  surplus  of  a  term,  or  other  personal  interest,  carved  out  of  the 
inheritance  for  a  particular  purpose,  whioh  does  not  exhaust  the 
whole:  but  he  takes  it  as  personal  property,  passing  in  a  course. of 
administration  as  such,  and  not  to  his  heir:  Levett  v.Needham  (1), 
Emblyn  v.  Freeman  (2).  In  Brown  v.  Jones  (3)  a  term  of  ninety- 
nine  years  was  created  by  settlement ;  and  there  was  no  declaration 
of  trust :  upon  the  question,  whether  there  was  a  resulting  trust  for 
the  settler.  Lord  Hardwicke  says,  "  It  has  been  determined  so  in  the 
case  of  voluntary  settlements  and  Wills ;  distinguishing  that  as  a 
settlement  for  valuable  consideration."     Your  Lordship  in  the  case 

(1)  2  Vem.  138. 

(2)  Pre.  Ch.  541. 

(3)  lAtk.l88;Beel91. 


1815.]  SIDNEY  V.  8HELL£T.  355 

of  MaundreU  v.  MoiundrtU  (1),  noticing  the  ilUitinction  between  a 
terra  in  gross  and  a  term  to  attend  the  inheritance,  states  that  where  a 
term  is  created  for  a  particular  purpose,  and  that  purpose  has  been' 
satisfied,  if  the  instrument  does  not  provide  for  the  cessor  of  the 
term,  when  that  purpose  is  satisfied,  the  term  remains  without  any 
object,  to  which  it  is  to  be  applied ;  and  the  beneficial  interest  in  it 
is  a  creature  of  Equity,  to  be  disposed  of  and  moulded 
according  to  the  equitable  *  interests  of  all  persons  having  [*  356] 
claims  upon  the  inheritance^ 

Thus,  if  a  term  is  created  for  raising  portions,  and  there  is  no 
provision  for  cessor  of  the  term,  when  the  object  shall  have  been 
answered,  the  heir,  paying  the  portions,  may  deal  with  it  as  he 
pleases.  In  this  instance  therefore  the  whole  term  belongs  to  him ; 
being  subject  to  no  incumbrance :  the. Bill  stating,  that  the  creditors 
of  John  Shelley  are  all  paid  by  a  provision  aliimde. 

Mr.  Hart  and  Mr.  Bdl,  Sir  Samuel  Ramilly  and  Mr.  Wingfield, 
for  the  Defendants. — ^The  question  is  merely,  whether  the  testator 
can  be  considered  as  intending  to  create  all  these  limitations  of  suc- 
cessive estates  for  life  and  in  tail  male  to  his  brother,  his  nephew, 
who  was  then  married,  and  his  issue,  only  after  the  determination  of 
a  term  in  gross,  to  endure  for  the  whole  period  of  ninety-nine  years ; 
and  it  would  be  the  same,  had  the  term  been  for  1000  years. 
Could  the  intention,  which  is  to  be  collected  from  the  whole  scope 
of  the  Will,  be,  that  for  ninety-nine  years,  this  estate  should  not  be 
devested  from  his  heir  ?  Such  a  notion  is  utterly  inconsistent  with 
the  professed  object  of  the  Will,  and  all  the  regulations  for  the  en- 
joyment under  it :  thie  power  to  demise,  for  instanc^e,  on  the  ordina- 
ry terms,  at  the  best  rent,  and  no  fine.  The  case  in  Vernon 
amounts  to  no  more  than  that  the  surplus  of  the  real  estate  results 
to  the  heir.  The  words,  attributed  to  Lord  Hardwicke  in  Atkyns, 
if  supposed  to  apply  as  a  general  proposition,  must  have  been  mis-, 
understood.  Lord  Hardwicke  could  not  have  applied  thajt  rule  to 
such  a  case  as  this,  to  defeat  all  the  subsequentlimitations. 
Your  Lordship's  opinion  *  in  MaundreU  v.  MaundreU  is  in  [*  357] 
favor  of  the  Defendants  ;  that  these  outstanding  terms  are 
creatures  of  equity,  to  be  disposed  of  and  moulded  according  to  the 
equitable  interests  of  all  persons  having  claims  upon  the  inheritance. 
This  term  therefore  must  be  subservient  to  the  purposes  of  its  author, 
by  attending  the  uses  he  has  created ;  as  in  Davidson  v.  Foley  (2) 
Lord  Thurlow  held  it  a  trust,  attending  the  legal  interest  in  the  in- 
heritance, for  the  tenants  for  life,  not  the  heir ;  though  that  case  had 
strong  circumstances  favorable  to  a  different  construction.  A  re- 
sulting trust  for  the  heir  requires,  that  the  subject  should  be  com- 
pletely severed  from  the  devised  estate ;  as  in  the  case  in  Vernon. 
The  construction  of  the  words,  "  from  and  immediately  after,"  as 
meaning  '<  subject  to,"  is  not  a  strained  construction,  where  the  in- 

(1)  ./^rOe,  vol.  X.  246 ;  see  250. 
(2)2Bit>.C.C.20:i 
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tentioD  is  clear  to  give  benefits  to  all  these  descendants,  taking  in 
succession  under  the  strictest  limitation,  subject  to  charges,  which 
the  testator  intended  to  impose  in  the  usual  form,  by  a  term ;  but  has 
omitted  to  specify  them ;  and  the  consequence  is,  that  the  estate  in 
given  subject  to  no  trust ;  as  in  the  usual  case  of  a  failure  of  chil- 
dren to  take  portions. 

The  Lord  Chancellor  [Eldon]. — It  is  impossible  to  say  with 
confidence  what  this  testator  meapt.     His  probable  intention  was 
.  by  this  term  to  give  powers  of  jointuring,  as  the  power  of  leasing, 
to  the  tenants  for  life,  when  in  possession  ;  and  the  argument  is, 
that  they  never  coul(l  be  in  possession.     There  must  be  some  in- 
accuracy in  the  dictum^  cited  from  Atkyns.     There  is  no  trace  of 
such  a  case  as  Lord  Hardwicke  appears  to  have  referred  to ;  nor  do 
I  recollect  any  case  exactly  supporting  that  dichm ;  and  I 
[*  358J     doubt  whether  Lord  Hardwicke  ever  expressed  it.    *  I  will 
look  for  his  manuscript  note  of  that  case. 

Independent  of  that,  if  the  limitation  to  the  trustees  for  the  term 
of  99  years  without  impeachment  of  waste  had  stopped  there,  bow- 
ever  monstrous  the  proposition  with  reference  to  the  testator's  inten- 
tion, it  must  have  taken  effect;  as  it  is  admitted,  that  if  a  term  for 
99  years  is  given  to  persons  for  their  own  use  and  benefit,  it  cannot 
be  represented,  that  the  subsequent  devises,  however  nugatory,  are 
not  to  be  taken  subject  to  that  term :  but  he  adds  "  upon  the  trusts 
hereinafter  expressed  ;  "  the  Will  containing  no  trusts ;  '<  and  from 
and  after  the  expiration,  or  other  sooner  determination  of  the  said 
term  of  99  years,"  he  gives  the  estates  over.  Had  this  been  drawn 
with  technical  accuracy,  it  would  have  been  expressed  thus: 

<<  And  from  and  after  the  expiration,  dLc.  of  the  said  term  and 
subject  thereto  and  to  the  trusts  thereof  created  in  the  mean  time." 

Then  the  term,  though  created  and  subsisting  in  Law,  would  in 
Equity  admit  immediate  enjoyment,  subject  to  the  trusts,  by  the 
persons,  who  were  afterwards  to  take ;  and  when  the  purpose  of 
creating  it  was  satisfied,  the  term  itself  must  have  been  so  moulded 
and  modified  in  Equity  as  not  to  interfere  with  the  legal  estate ; 
which,  under  the  actual  circumstances,  no  trust  being  declared,  would 
not  have  been  subject  to  any  trust. 

The  true  question,  therefore,  independent  of  that  dictum,  attribut- 
ed in  Atkyns  to  Lord  Hardwicke,-  will  be,  whether  upon  the  whole 
Will,  taken  together,  the  intention,  that  the  term  should 
[^  359]  not  interfere  with  the  *  beneficial  enjoyment,  is  not  to  be 
as  clearly  collected,  as  if  it  was  expressed  in  those  words ; 
for,  though  so  much  must  be  expressed  ^8  imports  that  intention,  it 
.is  not  required  to  be  by  any  technical  expression ;  and  that  dicttan 
in  Atkyns  surprised  me  the  rather,  as  more  scope  is  given  to  the  in- 
tention in  Wills  than  in  Deeds* 

This  case  is  distinguished  from  that  in  Vernon  in  this  respect,  as 
well  as  in  others  more  important,  that  Bysshe  Shelley  was  the  heir, 
and  Timothy  was  not.  If  the  testator  by  the  trusts  after  to  be  de- 
clared had  meant  portions  to  be  raised,  that  probably  would  have 
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been  provided  for  by  a  longer  term  :<  99  jears  being  generally  the 
term  in  jointures:  but  he  gives  no  powers  of  jointuring  or  raising 
portions ;  which,  if  given,  would  probably  have  been  in  the  same 
terms  as  the  leasing  power ;  which  was  to  be  exercised  by  the  ten- 
ants for  life  only  when  in  actual  possession,  and  for  terms  not  ex- 
ceeding 31  years;  and  the  proposition  contended  is,  that  Byssbe 
and  Timothy  Shelley,  having  the  first  estates  of  freehold,  if  not  im- . 
mediate,  for  their  lives  respectively,  are  not  to  take  the  rents  and  profits 
until  the  expiration  of  99  yeard  after  the  testator's  death ;  and  are 
then  to  come  into  possession  of  estates  of  freehold,  having  annexed 
to  them  powers  of  leasing  for  31  years,  being  then  in  actual  posses- 
sion. The  scheme  of  the  testator  therefore  upon  that  hypothesis  is, 
that  they  are  to  have  the  enjoyment,  with  the  faculty  of  executing 
certain  powers,  at  the  end  of  99  yeats.  There  is  also  the  passage 
as  to  the  plate ;  though  I  rather  think,  that  is  annexed  to  another, 
estate. 

The  questions  are,  upon  the  whole,  what  was  the  ihtention,  and 
whether  it  is  suflScieutly  expressed.  If  it  is  clear  upon 
the*  whole  WiU,  .that  nothing  is  given  until  after  99  [*  360] 
years,  this  Court  has  not  the  power  to  accelerate  the  en- 
joyment :  but,  if  he  creates  a  term  for  99  year3  upon  trusts  to  be 
afterwards  declared,  and  at  the  expiration  or  sooner  determination 
of  that  term  devises  estates  in  such  a  manner,  that  the  actual  enjoy- 
ment by  those  devisees  appears  clearly  intended,  the  termors  have 
nothing  for  their  own  use,  and  he  does  not  declare  any  trust,  the 
question  then  is,  whether  the  resukis  not  exactly  the  same  as  if  some 
trust  had  been  declared,  which  it  became  unnecessary  to  satisfy,  or 
which  was  satisfied  after  his  death.  The  strong  inclination  of  my 
mind  is,  that  the  Judgment  ought  to  be  the  same  in  both  cases :  but 
the  deference,  due  to  an  opinion,  attributed  to  Lord  Hardwicke,  in- 
duces me  to  seek  for  some  explanation  of  it.  I  shall  therefore  post- 
pqne  hearing  Sir  Arthur  Piggott's  reply,  until!  can  ascertain,  wheth- 
er any  thing  is  to  be  found,  that  has  reference  to  that  dictum. 

April  22.  The  Lord  Chancellor  [Eldon]. — ^I  cannot  find 
among  Lord  Hardwicke's  Notes  any  account  of  that  case :  but  Mr. 
Eden,  who  has  Lord  Northington's  papers,  has  sent  me  this  note 
of  it: 

'<  As  to  the  term  of  99  years,  thai  is  expressed  to  be  to  such  uses 
and  trusts  as  are  after  declared ;  and  there  are  none  declared  ;  and 
the  question  is,  who  is  to  have  this  interest  undisposed  of.  This  in 
the  case  of  a  voluntary  disposition  would  result  to  the  heir-at-law  of 
the  donor,  l)ut  here  the  settlement  being  made  for  a  valua- 
ble consideration  and  by  way  of  contract,  the*  intention  [*  361] 
of  the  party  is  to  be  considered  ;  which  was  plainly  to  set- 
tle this  estate  for  the  benefit  of  the  issue  of  the  marriage  ;  and  as 
to  this  the  assigiiees  are  in  no  better  condition  than  the  bankrupt,  if 
he  had  b^en  Plaintiflf,  to  have  the  benefit  of  this  term.  This  Court 
.  would  not  have  decreed  it  to  him ;  for  that  would  have  been  to  de- 
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feat  the  settlement ;  and  been  contrary  to  the  words  of  it :  bat  it 
must  attend  the  inheritance  according  to  the  subsequent  limitations." 
The  only  difference  between  this  note  and  the  Report  in  Atkyns 
is,  th&t  the  passage  in  Atkyns  speaks  of  voluntary  Settlements  and 
Wilis ;  and  the  ms.  note  of  a  voluntary  disposition ;  where  the  benefit 
results  to  the  heir  of  the  donor. 

Sir  Arthur  Piggotty  in  reply. — ^That  note  does' not  differ  substan- 
tially from  the  Report  of  Atkyns.  .  In  Davidson  v.  Foky  the  inten- 
tion was  clear  against  a  resulting  trust  for  the  heir  from  the  express 
declaration^  that  the  terms  should  attend  the  inheritance.  Wher- 
ever the  words  ''  and  in  the  mean  time  subject  thereto,"  which  are 
very  usual,  are  added,  it  is  Considered  as  a  charge  and  incumbrance ; 
and  if  in  the  case  of  debts  and  portions  the  devisee  of  the  estate, 
so  subject,  pays  them,  as  they  become  due,  the  Court  will  not  dis- 
possess him ;  as  he  has  discharged,  what  was  imposed  upon  hin. 
Those  words  not  occurring  here,  the  estate  commences  only  from 
the  end  or  sooner  determination  of  the  term  ;  and,  if  the  l^al  estate 
had  not  been  given,  the  devise  would  have  failed  altogether,  as  an 
estate  of  freehold  to  commence  at  the  end  of  99  years. 
[*  362]  How  *  this  has  happened,  whether  by  omission  or  design, 
is  immaterial.  The  heir  takes  by  .the  law,  casting  on  him 
that,  which  is  not  given  away. 

The  Lord  Chancellor  [Eldon]. — ^This  is  a  very  important 
question  to  be  decided  upon  a  Motion :  but,  if  the  grounds  of  the 
judgment  I  am  about  to  state  should  not  prove  satisfactory,  as  the 
cause  will  be  set  down,  an  opportunity  of  reconsidering  it  will  be 
afforded.    ^ 

The  question  is,  whether  the  beneficial  interest  in  a  term  of  99 
years,  created  by  a  Will,  belongs  to  the  heir-at-law  of  the  testator, 
or  must  be  considered  as  attending  the  inheritance  for  all,  who  are 
to  take  under  the  devise  of  the  inheritance  the  respective  estates, 
given  by  this  Will.  The  testator  introduces  it  by  observing,  that  the 
Field  estate,  which  I  take  to  be  the  great  family  estate,  is  not  sub- 
ject to  any  disposition  by  him  ;  but  that  he  had  purchased  other  es- 
tates, of  which  he  makes  the  disposition,  that  raises  this  question. 
The  effect  is,  that  he  has  created  a  legal  estate  in  trustees  for  a  term 
of  99  years,  upon  trusts  to  be  declared ;  none  of  which  are  declared ; 
and  the  question  is,  whether  during  that  term  the  beneficial  interest 
goes  to  the  heirs.  If  that  is  so,  the  effect  of  this  Will  and  a  sup- 
posed intestacy  as  to  part  of  the  estate,  notwithstanding  the  Will, 
would  be  this :  that  Bysshe  Shelley  is,  as  heir-at-law,  and  by  way  of 
resulting  trust,  to  take  the  beneficial  interest  in  the  estate  for  99  years  : 
during  that  term  by  virtue  of  his  equitable  estate,  but  not  by  his  power, 
he  would  be  enabled  to  lease  for  31  years ;  and,  as  to  the  enjoy- 
ment, by  the  effect  of  this  trust,  he  and  his  son  Timothy 
[*  363]  would  at  the  end  of  99  years  become  successive  *  tenants ' 
for  life,  and  both  of  them  would  respectively  then  have 
the  power  of  making  leases  for  31  years  out  of  their  life  estates. 
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I  pass  oveir  the  passage  as  to  the  plate,  as  not  bearing  very  strong 
upon  the  intention.  The  question  then  is,  whether  by  the  rules  of 
law  and  legal  construction  the  intention  must  be  taken  to  be,  that 
the  beneficial  interest  should  not  be  devised  during  the  term  of  99 
years ;  that  term  appearing  upon  the  face  of  the  Will  to  have  been 
created  for  the  purpose  of  answering  trusts,  to  be  afterwards  speci- 
fied ;  which  trusts  are  not  afterwards  specified  or  created. 

I  have  had  occasibn  \6ry  fully  to  consider  this  subject  in  a  late 
case  before  the  House  of  Lords,  Sydenham  v.  Trecothic;  where  a 
term  of  60  years  was  raised  for  a  purpose  expressed,  which  could 
not  be  carried  into  execution ;  and  the  question  was,  whether  it  was 
void,  or  the  heir  should  take  the  interest,  so  given  for  particular  pur- 
poses. Upon  that  occasion  I  looked  through  all  the  cases.  That, 
cited  from  Vernon  (1),  and  the  others,  rest  upon  a  distinction  ex- 
tremely nice,  perhaps  not  easy  of  application  ;  that,  if  the  estate  is 
given  to  the  devisees  in  such  a  way,  that  a  charge  is  to  be  created 
by  the  act  of  another  person,  raising  a  question  between' 
that  person  and  the  devisees,  the  heir  has  no  claim  :  but  *  [*  364] 
if  the  devisor  has,  as  in  Emblyn  v.  FreetMn.  (2)  and  other 
cases,  himself  created  the  chargo,  and  to  the  extent  of  that  charge  the 
intention  appears  on  the  face  of  the  Will  not  to  give  the  estate  to  the 
devisees,  it  will  to  the  extent  of  that  charge,  the  particular  object  fail- 
ing, go  to  the  heir :  but  the  question,  if  it  arises  upon  a  Will,  is  al- 
ways a  question  of  intention. 

The  case  of  Davidson  v.  Foley  (3)  has  not  a  strong  application  to 
this,  except  for  the  general  doctrine.  There  the  words  were,  not  only 
*^  from  the  expiration  or  other  sooner  determination  of  the  term,"  as 
here,  but  also,  and  <<  subject  thereto  ; "  and  the  question  really  is, 
whether  upon  the  intention  and  the  rules  of  law  this  testator  has  de- 
vised exactly  as  if  he  had  used  those  words,  <^  subject  thereto,  and 
to  the  trusts  thereof  in  the  mean  time." 

The  trusts  of  the  terms  of  99  years  and  101  years  are  accurately 
stated  in  the  Report  of  that  case  ;  which  I  argued  ;  and  the  decla- 
ration as  to  their  attending  the  inheritance  was,  that  after  the  decease 
of  the  survivor  of  both  sons.  Lord  Foley  and  Edward  Foley,  and 
payment  of  all  the  debts,  the  said  terms  should  wait  u^jon  and  attend 
the  inheritance  of  the  said  manors,  &c.,  but  all  the  debts  being  paid 
long  before  the  death  of  either  Lord  Foley  or  Edward  Foley,  and 
long  before  the  expiration  of  the  terms,  the  question  was,  what  was 
then  to  become  of  the  rents  and  profits,  accruing  in  the  interval  be- 
fore their  deaths,  and  before  this  declaration,  confined  to  the  death 
oif  the  survivor,  could  attach  upon  them.  I  argued,  that,  if  they  did 
not  belong  to  the  devisees  for  life  respectively  under  the 
doctrine,  that,  the  trusts*  being  satisfied,  they  belonged  [*  365] 
in  equity  to  the  persons  entitled  to  the  estate,  the  conse- 
quence was,  that  they  belonged  to  Lord  Foley,  who  was  the  heir. 

( 1 )  Levdt  V.  JSTeedham,  2  Vern.  1.38. 

(2)  Pre.  Ch.  241. 
(3j  2  Bro.  a  C.  203. 
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It  was  on  the  other  hand  contended,  that,  the  debts  being  all  paid, 
the  allowance  from  year  to  year  made,  and  the  trusts  satisfied,  the 
meaning  of  the  declaration  for  attending  the  inheritance  after  the 
death  of  the  survivor  was  only,  that  the  testator  conceived,  the  trus* 
tees  were  not  compellable  to  do  any  thing  with  the  surplus  rents 
during  the  lives  of  Lord  Foley  and  Edward  Foley ;  but  it  was  held, 
that  the  rents  belonged  to  Lord  Foley  and  Edward  Foley :  as  the 
terms  were  to  attend  the'  inheritance.  There,  however,  certainly 
were  the  words  "  subject  thereto." 

The  case  in  Vernon  clearly  admits  the  distinction  in  Sydenham  y. 
TrecBthk.  The  ease  in  Atkyns  is  material,  and,  being  under  the 
painful  necessity  of  stating  an  opinion,  contradicting  the  passage  in 
Atkyns  (1),  I  must  observe,  that  it  is  most  important,  that  dicta,  not 
necessary  to  the  decision,  should  be  reported  with  the  strictest  ac* 
curacy  possible.  Lord  Hardwicke's  judgment  was,  that,  the  settle- 
ment being  for  valuable  consideration,  the  intention  of  the  parties 
must  be  looked  to;  and,  no  trust  being  declared,  the  lerm^  though 
well  raised  at  law,  must  in  equity  be  understood  to  be  attendant  on 
the  inheritance:  as  otherwise  the  estate  tail,  though  the  purpose  was 
to  provide  for  the  sons  of  the  marriage,  ^would  not  be  worth  half-a* 
crown. 

The  expression  in  the  ms.  not^  I  have  read,  ''This  in  the  case  of 
a  voluntary  disposition  would  result  to  the  heir-at-law  of  the  donor," 
may  include  a  Will :  but.  whether  it  did  is  not  so  clear  from 
{*  366]  *  these  terms  as  in  Atkyns.  I  agree,  a  voluntary  settle- 
ment must  be  taken  as  I  find  it.  If  it  is  by  deed,  I  must 
give  it  the  legal  effect;  and  cannot  consider  the  intention  in  the 
same  way  as  I  could  upon  a  Will :  but  upon  a  marriage  settlement 
this  Court  is  to  look  at  the  contract,  and  upon  the  intention  of  the 
parties  to  control  the  legal  effect,  and  give  the  beneficial  interest  so 
that  the  intention  of  the  parties  may  be  satisfied ;  and  the  question 
here  is,  whether  there  is  any  thing  to  prevent  the  intention  of  the 
testator,  if  clearly  to  be  collected  from  the  whole  Will,  from  having 
effect  upon  precisely  the  same  principle.  If,  a  term  for  99  years 
being  created,  the  intention  appeared  clear  upon  the  Will,  that 
those,  who  were  to  take  after  that  term,  should  not  take  in  any  mode 
until  after  the  expiration  .of  that  term,  the  Court  must  act  upon  that 
intention  :  but,  if  upon  the  whole  contents  of  the  Will  and.  from  the 
nature  of  the  dispositions  it  appears,  that  the  testator  intended  to 
give  estates  of  inheritance,  subject  tp  the  term  upon  trusts  to  be 
satisfied,  and,  if  there  are  none,  subject  to  such  enjoyment  as  this 
Court  will  give,  where  the  trusts  are  satisfied,  there  is  no  rule,  that 
prevents  the  Court  from  saying,  this  was  the  intention  ;  that  the 
term  was  created  for  certain  purposes  after  expressed,  if  any  should 
be  expressed ;  and,  if  none  should  beexpressed^  with  no  view,  which 
is  to  defeat -the  subsequent  estates. 

The  question,  therefore,  is,  whether  this  Will  must  not  be  read, 

(l)lAtk.  191. 
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as  it  would  be,  if  the  words  <'  subject  thereto  "  were  in  it ;  and  as 
it  must  necessarily,  if  the  farther  words,  v  and  to  the  trusts  thereof," 
were  in  it ;  showing,  that  the  tenants  for  Ufe  and  in  remainder  should 
enjoy,  if  the  testator  did  not  by  some  trust  express  some 
purposes,  to  which  the  enjoyment  was  to  be  subject.  *  My  [*  367] 
mind  is  satisfied,  that  such  was  the  iotention ;  and  there- 
fore this  claim  of  the  personal  representative  of  Bysshe  Shetley  can* 
not  be  supported. 

April  21ih.  In  pursuance  of  this  judgment  a  Decree  was  taken> 
declaring,  that  the  term  of  99  years  ought  not  to  be  considered  part 
of  the  personal  estate  of  Bysshe  Shelley  ;  but  ought  to  attend  the 
inheritance  ;  and  be  assigned  to  a  trustee,  to  be  named  by  Sir  Timo- 
thy Shelley,  tenant  for  life,  and  Percy  Bysshe  SbeHey,  tenant  in 
tail. 

1.  This  case  is  also  reported  (under  the  title  of  Sidney  v.  MUliar\  in  Poop.  206. 

2.  A  term  created  onk  for  the  benefit  of  the  owner  of  the  inheritance^  is  in 
equity  considered  part  of  the  inheritatice ;  not  indeed  absolutely  merged,  but  ao 
attendant  upon  it,  as  to  foUoW  and  accompany  it,  and  every  right  and  interest 
growing  out  of  it  Equity  will  not  permit  such  a  term,  if  outstanding,  to  be  used 
against  the  owner,  either  of  the  whole,  or  part  of  the  inheritance ;  and  every  des- 
cription of  ownership,  in  its  order,  degree,  and  proportion,  has  a  use  in  the  terqi 
commensurate  with  the  interest  existing  in  the  inheritance :  MaundireU  v.  Maun- 
dnU,  7  Yes.  577;  Shine  v.  Oough,  1  B^  &  Beat  445. 

3.  It  may  be  questionable,  to  what  extent,  and  in  what  cases,  arguments  ab  in" 
convenitnH  are  admissible  to  affect  the  construction  of  a  deed  of  settlement :  see, 
ante,  the  notes  to  fVillig  v.  ffUlis,  3  V.  5l :  but,  it  is  well  settled,  the  intention  of 
a  testator,  when  he  has  not  plainly  expressed  it,  may  be  judicially  inferred  from 
the  improbability  and  inconsistencies  which  would  arise  out  of  one  construction 
of  his  will,  or  be  avoided  by  another:  see  notes  4  5,  6,  to  Blake  v.  Bunbtury,  1  V. 
194. 

4.  No  doubt,  when  a  testator  has  declared,  in  an  early  part  of  his  will,  that 
money  to  arise  from  part  of  his  real  estate,  shall  be  disposea  of  according  to  any 
instructions  be  may  leave  in  writing,  if  after  his  death,  no  instructions  on  the  sub- 
ject can  be  found,  the  money  will, go  to  his  heir  at  law:  CoUins  v.  Wakemanj  2 
Ves.  Jun.  687 ;  Sheldon  v.  Barnes,  2  Yes.  Jun.  447 :  for  plain  and  express  words, 
or  necessary  implication,  are  required  to  work  the  disinherison  of  an  heir  at  law : 
seie  note  6  to  Pickering  v.  Lord  Stamford^  2  Y.  272.  The  implications,  however, 
which  are  allowed  to  prevail,  are  not  merely  such  as  are  absolutely  irresistible 
from  natural  necessity :  see  the  note  to  Wainewrighi  v.  Wainewright,  3  Y.  558 :  it 
may  be  enough,  even  as  against  an  heir  at  law,  and  a  foriiorij  against  personal 
representatives,  if,  as  in  the  principal  case,  the  whole  of  the  circumstances,  taken 
together,  afford  stich  an  inference  as  leaves  no  doubt  on  the  piind  of  the  judge 
who  has  to  decide  with  respect  to  the  intention  of  the  testator :  see  note  3  to  Brum- 
md  y.  Protheroe,SY.  in, 

5.  When  trusts  are  executory,  whether  they  are  created  by  will  or  by  marriage 
articles,  they  may  admit,  or  even  require,  a  certain  latitude  of  construction ; 
though  not  always  to  the  same  extent  in  one  case  as  in  the  other :  see  notes  2,  3, 
to  the  7^  Duke  of  MufcoiUe  v.  The  Countess  of  Lincoln,  3  Y.  387. 
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MACKRETH   v.  NICHOLSON  (I). 

L1815,  April  29.] 

Subpoena,  served  on  Sunday,  irregular.     Attachment  and  Injunction  therefore  set 
aside,  before  Appearance,  on  entering  Appearance  with  the  Register. 

The  Defendant,  having  obtained  a  verdict  in  an  action  upon  a 
bond,  was  on  Sunday,  the  15th  of  January,  served  with  a  subpoena 
to  appear  in  the  Court  of  Chancery  upon  the  23d.  On  the  27th 
his  agent  was  served  with  a  writ  of  Injunction,  grounded  on  an  af- 
fidavit of  service  of  the  subpoena,  stating  it  to  have  been  on  the  15th 
of  January. 

The  Defendant,  not  having  appeared,'  and  an  attachment  also  hav- 
ing issued,  moved,  that  the  writs  of  attachment  and  Injunction  may 
be  discharged  with  costs  for  irregularity. 

Mr.  Leachy  in  support  of  the  Motion. 
[*  368]         *  Sir  Samuel  Romilly,  for  the  Plaintiff,  objected,  that  the 
Defendant,  not  having  appeared,  could  not  be  heard  to 
complain  of  the  irregularity. 

The  Lord  Chanceillor  [Eldon]  held  the  service  on  Sunday 
bad  (2)  ;  but  that,  though  on  that  account  the  Defendant  had  not 
appeared  to  the  Bill  in  the  Six  Clerks'  Office,  he  might  come  to  com- 
plain of  the  irregularity  ;  on  the  authority  of  an  Anonymous  Case 
before  Lord  Hardwicke,  mentioned  by  the  Register  (3)  ;  in  which 
the  only  difference  was,  that  the  Defendant  had  entered  his  appear- 
ance with  the  Register. 

The  Order  was  accordingly  made  on  entering  the  appearance  with 
the  Register. 

It  should  seem,  that  the  defendant  in  this  cause  was  not  only  entitled  to  move 
for  the  dischar^  of  the  process  issued  against  him,  without  entering  an  ^pear- 
ance,  but  that,  if  he  had  put  in  an  appearance,  he  would  thereby  have  saved  the 
error  in  the  process :  Burton  v.  Maloon,  Barnard.  Gi.  Ca.  403 ;  \^onymous  cate, 
Mosely,  237 ;  Trovers  v.  Buddy,  1  Ves.  Sen.  386 ;  Hanwarsl  v.  fTtUeter,  5  Mad. 
423 ;  ffebsUr  v.  ThrdfaU,  i  Sun  &  Stu.  137. 

(1)  Ex  Rdatume  Mr.  Beames. 

(2)  Stat  29  Ch.  II.,  c.  7,  s.  6  ;  Gilb.  Pr.  43 ;  Har.  Ch.  Pr.  by  Newland,  103 ; 
M'Aeham  v.  Smith,  8  Term  Rep.  86;  Taylor  y.  PkUlips,  3  East,  155.  See  Ooioe 
v.  HaUiday,  2  Ridgw.  P.  C.  289. 

(3)  Mr.  Walker. 
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V. 

GOLDSMID  V.  GOLDSMID(i). 

[1815,  May  6.] 

Portion  by  Will  on  marriage  with  consent  of  the  executors,  or  the  major  part  of 
them,  their  or  bis  executors,  &c.  One  of  two  survivors  consenting,  and  the 
other  declining  to  interfere,  inquiry  directed,  whether  the  intended  marriage 
was  suitable ;  and,  if  sq,  a  proposal  for  a  settlement  to  be  received,  (a). 

Benjamin  Goldsmid  by  his  Will  in  1798  gave  to  his  brothers 
George,  Asher,  and  Abraham,  GoIdsn)id  the  sum  of  50002. 
upon  trust  to  invest  the  same  in  3  per  *Cent.  Annuities,  [*369] 
and  out  of  the  dividends  to  pay  150/.  per  annum  to  Jessie 
Goldsmid,  the  testator's  wife,  for  the  maintenance  of  his  daughter 
Mary  Ann  Goldsmid,  until  she  should  attain  the  age  of  twenty-one 
years,  or  be  married  ;  and  that  the  residue  of  such  interest  should 
accumulate,  and  go  along  with  the  capital ;  and,  if  it  should  happen 
that  his  said  daughter  Mary  Ann  should  marry  under  the  age  of 
twenty-one  years,  and.  that  such  marriage  should  be  with  the  previ- 
ous consent  of  his  executors  or  the  major  part  of  them,  or  the  sur- 
vivors or  survivor  of  them,  their  or  his  executors,  &c.  then  and  in 
such  case  he  directed,  and  thereby  gave  power  and  authority,  that 
the  capital  of  all  the  said  trust  moneys,  and  all  the  savings  and  accu- 
mulations thereof  should  therefrom  be  paid,  assigned,  and  trans- 
ferred, unto  and  for  the  use  and  benefit  of  his  said  daughter  Mary 
Ann  absolutely,  or  as  she  should  think  fit  and  dii^ct.;  and  in  such 
case  he  bequeathed  the  said  capital  moneys,  and  all  such  savings,  &c. 
as  aforesaid,  unto  and  for  the  sole  use  and  benefit  of  his  said  daugh- 
ter :  but,  in  case  his  said  daughter  should  marry  before  the  age  of 
twenty-one  years  without  such  previous  consent,  as  aforesaid,  then  he 
directed  the  allowance  of  150Z.  per  annum  to  be  continued  to  his  said 
wife  in  .the  same  manner  as  if  his  said  daughter  had  attained  her  age 
of  twenty-one  years  without  being  married ;  and  he  declared  his 
Will,  that  in  case  his  said  daughter  should  happen  to  marry  without 
such  previous  consent,  as  aforesaid,  whether  such  marriage  should 
be  before  or  after  his  said  daughter  should  have  attained  her  said 
age  of  twenty-one  years,  such  capital  moneys  and  the  savings,  d^c. 
should  not  be  paid  or  assigned  to  her;  but  should  be  settled  in  man- 
ner therein  mentioned  to  her  separate  use  for  life ;  with  remainder 
to  her  issue,  if  any;  and,  in  default  of  such  issue,  to  and 
among  the  relations  of  his  said  daughtef  ^  ex  parte  mater-  [*370J 
fid,  and  as  she  should  by  Will  appoint ;  and  in  default  of 
such  appointment  among  her  next  of  kin  ex  parte  matema. 

The  testator  also  bequeathed  the  like  sum  of  5000/.  to  his  said 


(1)  Coop.  225, 

(a)  The  doctrine  now  firmly  established  is  that  Cocrrts  of  Equity  will  not  suffer 
the  manifest  object  of  the  condition  to  be  defeated  by  the  fraud,  or  dishonest,  cor- 
rapt,  or  unreasonable  refusal  of  the  party  whose  consent  is  req&ired  to  the  mar- 
riaife.    1  Story,  Eq.  Jur.  §  257. 
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brothers  for  the  use  and  benefit  of  his  daughter  Hester,  to  be  laid 
out  in  the  3  per  Cents. ;  directing,  that  the  stock  to  be  purchased 
should  remain  and  be  transferred,  and  the  dividends  from  time  to 
time  be  paid,  applied  and  disposed  of,  to  and  for  the  use  and  benefit 
of  his  said  daughter,  and  of  her  issue,  and  in  default  thereof,  to  and 
for  the  benefit  of  such  of  his  relations,  subject  to  the  like  allowance 
for  maintenance,  &c.,  and  to  the  like  trusts,  and  events,  and  powers 
of  disposition  of  the  same  by  his  daughter,  and  to  all  and  every  such 
intents  and  purposes  whatsoever,  as  he  had  before  given  a  legacy  of 
5000/.  and  the  dividends  thereof  for  his  daughter  Mary  Ann  and  her 
issue,  and  relations  over,  in  the  manner  therein  before  expressed ; 
and,  if  either  of  his  said  daughters  should  first  marry  without  such 
previous  consent,  and  afterwards  marry  again  with  such  previous 
consent,  the  whole  of  each  daughter's  legacy  should  be  transferred 
absolutely  for  her  benefit,  notwithstanding  there  might  be  issue  of 
the  said  marriage;  and  he  bequeathed  to  each  of  his  daughters, 
whose  first  marriage  should  take  place  with  such  previous  consent^ 
as  aforesaid,  the  sum  of  1000/.  more,  to  be  paid  upon  her  first  wed- 
ding day,  after  the  solemnization  of  her  marriage,  to  defray  the  ex- 
pense. 

The  testator  appointed  his  wife  and  his  three  brothers  executors 
of  his  Will,  and  his  nephew,  Abraham  Goldsmid,  the  younger,  as  a 
substituted  guardian  and  trustee  for  his  wife,  or  such  one  of  his 
brothers,  who  should  die,  before  the  trusts  should  be  fully 
[*371]  executed.  By  a  Codicil,  *in  November  1803,  the  testa- 
tor gave  to  the  said  trustees  the  sum  of  2500/.  for  each  of 
his  said  daughters  upon  the  same  trusts  and  conditions  as  the  lega- 
cies in  his  Will. 

The  testator  died  soon  afterwards,  and  George  Goldsmid,  Abra- 
ham Goldsmid,  and  Abraham  Goldsmid,  junior,  also  died ;  leaving 
Asher  Goldsmid  and  the  testator's  widow  surviving. 
'  The  Bill  was  filed  by  the  Plain  tifTs  daughter  Hester  Goldsmid  ; 
stating  her  desire  of  marrying  Mr.  D. :  that  her  mother  approves 
the  match ;  and  has  given  her  consent ;  that  he  proposes  to  settle 
her  fortune  with  5000/.,  his  property ;  and  that  applications  have 
been  made  to  Asher  Goldsmid  for  his  consent ;  and  praying,  that  he 
may  be  decreed  to  consent ;  or,  if  he  shall  waive,  refuse,  or  disclaim 
the  said  guardianship  and  trust  in  respect  of  the  Plaintiff's  marriage, 
then  that  the  consent  of  her  mother  may  be  declared  af  sufficient 
consent  within  the  meaning  of  the  Will  to  entitle  the  Plaintiff  abso- 
lutely to  the  portion  of  7500/.,  and  the  legacy  of  1000/. ;  or  that  an 
inquiry  may  be  directed,  whether  the  marriage  is  suitable ;  and,  if 
the  Master's  Report  shall  be  in  favor  of  it,  that  the  Plaintiff  may  be 
declared  entitled  to  the  like  proportion  of  the  said  portion,  <&c.  as  if 
Asher  Goldsmid,  the  surviving  trustee,  were  dead  previously  to  such 
marriage. 

Asher  Goldsmid  by  his  answer,  setting  forth  two  letters  from  him 
to  Mrs.  Goldsmid  and  Mr.  D.,  declining  "  any  interference  on  the 
present  occasion,"   assigning  the   reason,  -that  he  had   not  been 
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consulted  in  other  family  arrangements,  stated,  that  he  had  not 
interfered,  and  did  not  intend  to  interfere,  as  to  the  said  mar- 
riage. ,^ 

*Sir  Samuel  RomiUt/y  and  Mr.  CooJce  for  the  Plain-  [*372] 
tiff:  Mr.  Trowefy  for  the  Defendant. 

The  Lord  Chanc£llor  [ElponJ  pronounced  a  Decree,  declar- 
ing, that,  the  Defendant,  having  by  his  letters,  set  forth  in  his  an- 
swer refused,  and  now  by  his  Counsel  refusing,  to  assent  to,  or  dis^ 
sent  from,  the  marriage  of  the  Plaintiff  with  J.  H.  D.,  and  also  re- 
fusing to  execute  the  confidence  placed  in  him  by  the  testator  as  to 
-the  said  marriage,  it  was  referred  to  the  Master  to  inquire,  whether 
the  said  marriage  is  a  proper  and  suitable  marriage  for  the  Plaintiff; 
and,  in  case  the  Master  should  find  it  a  suitable  marriage,  directing 
him  to  receive  proposals  for  a  settlement  upon,  or  a  provision  for 
the  Plaintiff  and  the  issue  of  the  intended  marriage ;  reserving  far- 
ther directions  (i).  

1.  This  case  Is  likewise  reported  in  1  Coop.  225. 

2.  As  to  the  principles  upon  which  the  court  proceeds  under  circumstances  re- 
semblins;  those  in  the  principal  case,  see,  ante,  note  2  to  Daskuoodv.  Lord  BvUct- 
ley,  10  V.  230. 


NOBLE  V.  GARLAND  (2). 

[1815,  April  27  ;#f  AT  a] 

CoMinssioN  to  examine  witnesses  abroad  before  Answer:  the  object  of  the  suit 
being  merely  to  obtain  evidence  for  an  Action. 

Practice  of  Uie  Court  of  Exchequer  not  to  grant  a  Commission  to  examine  wit- 
nesses abroad  until  after  Answer;  as  in  the  cases  on  policies  of  insurance; 
the  Bill  praying  equitable  relief,  namely,  to  deliver  up  for  fraud,  dtc.  though 
not  going  beyond  the  Motion  to  dissolve  the  Injunction ;  as  an  Action  will  tiy 
the  question,  [p.  975.] 

Distinction  on  Injunction  between  the  Courts  of  Chancery  and  Exchequer,  [p.  376.] 

CostB  of  discovery  refused ;  a  Commission  having  gone  out;  and  Defendant,  tak- 
ing the  benefit  of  it,  cannot  have  all  the  costs,  [p.  376.] 

Distinction  on  Injunction  in  Chancery  and  the  Excnequer;  here  staying  all,  if  be- 
fore Action ;  ifi  after.  Execution  only,  not  Trial  without  a  farther  Motion  so  to 
extend  it  on  affidavit  of  belief,  that  the  Answer  will  be  material  on  the 
Trial,  [p.  3t7.] 

The  Bill  prayed  a  discovery,  and  that  Commissions  might  issue 
for  the  examination  of  witnesses  in*  Malta  and  Sicily ;  and  an  Injunc- 
tion in  th^  mean  time,  restraining  the  Defendants  from  proceeding 
in  an  action  against  the  Plaintiff. 

The  Plaintiff  moved  for  a  Commission ;  the  answer  not  having 
come  in. 

(1)  Clarke  v.  Parker,  tmte,  1 ;  see,  the  note,  vol.  iii.  98,  SUtdqpole  v.  Beaumont, 

(2)  Co<^.  222. 
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Sir  Samuel  Romilly,  Mr.  BeUy  and  Mr.  fVrat/y  in  support  of  the 

Motion. — By  the  practice  of  this  Court  the  Plaintiff  has  a 
[*  373J     *  right  ta  a  Commission,  if  the  Defendant  has  not  put  in 

his  answer  in  due  time ;  and  that  practice  stands  upon 
sound  principle  ;  as,  where  the  object  of  the  Bill  is  to  support  an  ac- 
tion, the  Plaintiff,  if  he  must  wiait  for  the  answer,  might  be  precluded 
for  ever  from  obtaining  his  evidence.  Two  instances  are  produced, 
in  which  a  commission  to  examine  witnesses  abroad  has  been  granted 
before  answer :  Foderingham  v.  fVihon,  and  Yates  v.  Barker  (1). 

This  application  is  for  the  mere  purpose  of  enabling  the 
[*  374]     *  party  to  examine  witnesses  to  establi^  the  case  he  makes, 

stating  what  he  means  to  examine  to. 
Mr.  Hart,  Mr.  Leach,  and  Mr.  WingfieU,  for  the  Defendant. — 
The  practice  of  the  Court  of  Exchequer  is  uniform,  that  the  Plain- 
tiff, if  he  wants  a  Conmiission  to  examine  witnesses,  must  wait,  until 
the  answer  comes  in ;  and,  /\f  the  Defendant  will  not  put  in  his 
answer,  the  Plaintiff  proceeds  upon  the  contempt.  There  is  no  set- 
tled practice  in  this  Court.  In  Foderingham  v.  fVibon  the  Plaintiff 
was  compelled  to  give  security  for  the  debt,  i^ainst  which  he  was 
defending  himself  at  law.  That  term,  imposed  upon  him,  shows, 
that  this  is  not  the  ordinary  course :  which  is  farther  evident  from 
the  liberty  given  by  the  Order  to  the  Defendant  to  join,  and  to  lake 
out  a  duplicate.  In  that  case  also  the  Bill  was  not,  as  in  this  in- 
stance, merely  for  an  injunction  against  an  action  at  law,  but  for 
equitable  relief;  and  ended  here;  and  the  question  was,  whether 
under  the  special  circumstances  a  Commission  should  issue,  which 
might  be  represented  as  a  CSmmission  to  examine  de  bene  esse.  The 
answer,  which  the  Plaintiff  swears  he  means  to  use  at  law,  may  ad- 
mit all  the  facts,  which  are  to  be  the  subject  of  examination  under  the 
Commission  ;  which  therefore  may  be  quite  unnecessary. 

(1)  Fhderin^kam  v.  ffUson,  in  Chancery,  March  6th,  1812.  An  Injunction  hav- 
ing been  obtained  against  an  Action  until  Answer  or  farther  Order,  the  Plaintiff 
moved,  that  the  Injunction  might  be  extended  to  stay  Trial ;  and  that  a  Comroi»- 
sion  m^ht  issue  for  the  examination  of  witnesses  at  Barbadoes  and  Madeira; 
upon  affidavit  of  facts,  showing,  that  the  cause  of  action  arose  abroad ;  and  that 
he  is  advised  and  believes,  that  he  has  a  good  defence  at  law ;  but  cannot  safely 
proceed  to  trial  without  the  evidence  of  those  witnesses. 

Mr.  Leach,  for  the  Defendant,  opposed  the  Motion ;  stating  on  affidavit  an  arbi- 
tration, under  which  a  sum  of  500/.  has  been  awarded  as  due  from  the  Plaintiff  to 
the  Defendant :  but  the  award  was  signed  two  days  too  late. 

The  Lord  CiiANCELiiOR  [Eldon],  ordered,  that  on  the  Plaintiff's 
[*  374]  *  paying  into  Court,  or  giving  security  for,  the  sum  awarded,  the  Injunc- 
tion should  be  extended  to  stay.  Trial ;  and  the  Plaintiff  should  be  at  lib- 
erty to  sue  out  a  Coroniission  for  the  examination  of  witnesses  at  Barbadoes  and 
Madeira ;  with  liberty  to  the  Defendant  to  join  in  the  Commission,  and  to  sue  out 
a  duplicate. 

Yates  V.  Barker,  in  Chancery,  May  30th,  1812.  An  Injunction  being  obtained 
for  want  of  an  answer  on  the  Plaintiff's  motion  and  affidavit,  it  was  ordered,  that 
he  might  be  at  liberty  to  sue  out  a  Commission  for  the  examination  of  witnesses 
residing  in  the  United  States  of  America ;  and  that  tlie  Injunction  should  be  ex- 
tended to  stiy  Trial  until  after  tlie  return  of  the  Commission. 

It  appears  from  the  Lord  Chancellor's  judgment  in  .A/bUe  v.  Garland,  that  n 
both  of  those  cases  the  Bill  prayed  equitable  relief. 
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Sir  Samuel  RomiUtfy  in  reply.  —  The  practice  of  the  Court 
of  Exchequer  is  upon  injunction  very  different  from  that  of  ' 
this  Court :  an  injunction  there  staying  trial,  except  in  a  country 
cause  and  an  issuable  Tetm :  that  practice  obviating  the  incon- 
venience, which  the  injunction  of  this  Court,  staying  execution 
only,  admits  (1).  The  Plaintiff's  affidavit  as  to  his  belief,  that  the 
answer  will  produce  material  evidence,  is  not  an  undertaking  to  use 
it  at  law,  whatever  it  may  be.  The  Defendant  may  admit  every 
fact ;  and  yet  couple  those  admissions  with  circumstances,  that  will 
prevent  the  Plaintiff  from  using  the  answer  at  law,  as  evidence. 

The  Lord  Chancellor  [Eldon]. — ^In  the  case,  where  security 
was  given  for  the  debt,  it  was  upon  a  Bill  praying  equitable  relief ; 
and  there  was  was  this  particular  circumstance,  ^  that  the  subject 
of  dispute  had  been  under  arbitration  :  and  an  ^ward  had  been  made 
against  the  Plaintiff  in  Equity  for  the  sum  of  500/. ;  which  award 
was  impeached  simply  upon  the  ground,  that  it  was  signed  two  days 
too  late.  Therefore  security  was  with  great  propriety  Required  for  a 
debt,  to  the  existence  of  which  there  was  so  much  evidence ;  and 
where  upon  a  Bill,  praying  equitable  relief,  the  Court  was  granting  a 
Commission  before  answer. 

Some  perplexity  has  arisen  from  not  distinguishing  the  case  of  a 
BilU  merely  to  aid,  or  defend,  an  action  by  discovery,  and 
by  the  examination  of  witnesses  abroad.  The  cases  *  in  [*  376J 
the  Court  of  Exchequer  upon  policies  of  insurance, 
which  occur  much  more  frequently,  there  than  m  this  Court,  are 
generally,  almost  universally,  upon  the  form  of  the  record  cases 
for  equitable  relief :  the  Bill  representing  the  policy  to  have  been 
obtained  by  misrepresentation,  &c. ;  and  praying,  that  it  may  be  de- 
clared void,  and  may  be  delivered  up.  When  the  discovery  and  the 
examination  of  witnesses  abroad  have  been  obtained,  instead  of  pro- 
ceeding to  hear  the  cause,  they  have  got  into  a  constant  habit,  that 
the  Court  bears  no  more  of  it  except  by  a  motion  to  dissolve  the  in- 
junction ;  the  party  having  the  means  of  satisfactorily  trying  the 
question  at  law :  but  in  those  cases,  independently  of  the  distinction  be- 
tween the  injunctions  of  this  Court  and  of  the  Court  of  Exchequer  (2), 
that  practice,  not  to  grant  the  examination  until  after  answer,  must 
have  arisen  ;  as  in  such  a  case,  praying  equitable  relief,  it  is  an  ex- 
amination after  the  equitable  cause  is  at  issue  ;  and  it  is  very  differ- 
ent, where  .the  mere  purpose  is  to  support  an  action. 

I  take  it,  that  this  Plaintiff  states  a  case,  really  aiming  at  justice, 
hot  delay  ;  and  makes  an  affidavit  accordingly  upon  his  application 
for  a  Commission.  The  Defendant  certainly  not  being  in  contempt, 
having  yet  time  to  answer,  the  Plaintiff  comes,  supposing  that  he 
wants  an  examination  of  witnesses  abroad,  as  well  as  a  discovery  from 
the  Defendant :  as  there  may  be  many  cases,  in  which  a  party  may 
be  able  by  the  oath  of  the  Defendant  to  establish  facts  which  he  has 

(1)  Jlnte^  JSTeUkorpe  v.  Law,  vol.  xiii.  323 ;  Gariiek  v.  Pearsonj  z.  450;  see  tJie 
note,  45St. 

(2)  See  the  note,  ante,  vol.  x.  452. 
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no  other  means  of  proving ;  and,  on  the  other  hand,  may  be  able  to 
prove  by  evidence  focts,  of  which  the  Defendant  may  be  honestly  igno- 
rant. Upon  an  application  after  answer  for  the  costs  of  the  discov- 
ery, they  have  been  refused  on  the  ground,  that  a  Com-' 
[*  377]  mission  had  gone  out ;  and,  if  the  Defendant  has  *  taken 
the  benefit  of  it,  he  cannot  have  all  the  costs  (1); 
With  regard  to  the  Injunction  in  the  Court  of  Exchequer  there  is 
this  difference.  Here  the  Bill,  if  filed,  before  the  action  commenced, 
stops  every  thing:  if  after  action  commenced,  execution  only  is 
stayed :  but  the  Plaintiff  at  Law  is  at  liberty  to  call  for  a  plea,  and 
go  on  to  trial  (2).  The  consequence  is,  that  the  Plaintiff,  if  he  wants 
assistance  here  to  aid  him  at  the  trial,  must  move  to  extend  the  in- 
junction to  stay  trial ;  and  succeeds  in  that  application  by  pledging 
himself  upon  his  oath,  that  he  is  advised  and  believes,  that  the  dis- 
covery from  the  answer  will  be  material  for  him  to  be  used  at  the 
trial.  It  may  not  prove  so :  but  it  is  suflicient;  that  the  Plaintiff  be- 
lieves it.  The  Court  acts  upon  his  belief ;  and  the  Defendant  has 
DO  reason  to  complain  ;  as,  though  entitled  to  the  usual  time  for  an- 
swering, he  may  always  by  putting  in  his  answer  show,  that  the  be- 
lief of  the  Plaintiff  was  ill-founded.  So  upon  a  motion  for  a  Com- 
mission to  examine  witnesses  abroad,  where  no  relief  is  prayed,  it 
would  be  singular,  if  the  Defendant  may  insist,  that  the  Plaintiff 
shall  not  have  it,  until  the  answer  comes  in :  as  it  is  always  in  the 
Defendant's  power  to  put  in  his  answer ;  and,  if  he  requires  three 
months  for  that,  it  is  no  reason,  that  the  Plaintiff  should  not  have 
the  'Commission. 

I  cannot  account  for  these  two  Orders  of  mine  except  in  this 
way;  that  I  must  have  supposed  the  practice  to  be  to 'grant  the 
Commission  before  answer,  where  the  Bill  was  merely  for  that  pur- 
pose: those  cases  being  much  stronger  than  this :  the  Bill  in  each 
praying,  not  merely  a  Commission  for  examination  of  witnesses,  but 
equitable  relief  being  prayed  upon  the  Record :  but  not- 
[*'378]  withstanding  *that,  and  that  the  application  was  opposed 
in  each  instance,  I  granted  it.  That  must  have  been  upon 
the  notion,  that,  if  the  object  had  been  merely  to  obtain  evidence  to 
aid  a  trial  at  Law,  the  course  of  the  Court  would  have  authorised 
it,  and  from  considering  those  like  the  cases  in  the  Court  of  Ex- 
chequer, where  equitable  relief  is  prayed ;  but  is  never  finally  given  ; 
nor  would  it  have  been  given  in  those  two  cases :  the  one  being 
upon  an  Action *for  Freight,  the  other  upon  Policies  of  Insurance; 
and  the  ground  therefore  probably  was,  that  in  the  result  they  would 
be  treated  as  the  case  of  a  party,  wanting  nothing  but  aid  for  an  ac- 
tion at  Law ;  in  substance  aiming  at  that  object  only ;  though  in 
form  seeking  equitable  relief.  If  those  Orders  cannot  be  justified 
in  that  way,  I  do  not  know  how  to  account  for  them  ;  and,  as  it  is 
necessary  to  ascertain  the  practice  upon  this,  I  will  hate  it  inquired 

(1)  Bearoes  on  Costs,  30, 31, 32 ;  J^ToUe  v.  Garland,  1  Madd.  344. 

(2)  See  the  note,  vol.  x.  4S2. 
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into ;  avowing,  that  I  am  in  an  error,  if  this  motion  cannot  be  grant- 
ed before  answer.  The  Court  granting  the  Commission  may  impose 
terms  certainly. 

May  6th.    The  Order  was  made  (J). 

1.  Tbis  case  is  likewise  reported  in  Coop.  222. 

2.  With  respect  to  the  ^unds  which  must  be  shown  to  support  an  application 
for  a  commission  to  examine  witnesses  who  are  abroad ;  and  the  distinction  be- 
tween the  practice  of  the  Court  of  Cha^kcery  and  of  the  Court  of  Exchequer,  in 
such  cases :  see,  anUy  the  notes  to  RaugtmorU  v.  Hit  Royal  Exchange  •Entrance 
CompetTty,  7  V.  304. 


AGAR  V.  THE  REGENT'S  CANAL  COMPANY  (2). 

[1815,  April  29;  Mat  8.] 

The  right  to  process  under  an  undertaking  for  a  Serjeant  at  Arms^  dLC.  mime- 
diateiy  on  Exceptions  to  the  Report  of  an  insufficient  Answer  disallowed, 
waived  by  Plaintiff's  taking  out  a  Subpana  for  a  better  Answer,  and  excepting 
to  the  Report;  entitling  Defendant  to  eight  days  after  the  Exceptions  are  dis- 
posed of. 

The  Defendants  having  undertaken,  that  a  sequestration  should 
go  against  the  Corporation,  and  a  Serjeant  at  Arms  against  the  other 
Defendant,  for  want  of  answer,  and  the  answers  being  reported  in- 
sufficient, the  PlamtifT  served  a  SuhpcRna  for  a  better  aqswer.  The 
Defendants  then  took  Exceptions  to  the  Master's  Report ;  and  after- 
terwards  the  PlaintiiTs  also  excepted.  The  Defendants'  Exception^ 
being  disallowed,  the  Plaintiff  on  the  29th  of  April  moved  for  a 
sequestration  and  a  Serjeant  at  Arms. 

The  Lord  Chancellor  suggested  a  question,  whether  the  Plain- 
tiff, taking  Exceptions,  instead  of  resting  upon  his  SubpcBna,  had 
not  waived  his  SiApcsna ;  and  must  not  take  out  another. 

Mr.  Agar  and  Mr.  Belt,  for  the  Plaintiff,  contended,  that  a  Sub- 
pcma  was  not  necessary ;  that  an  insufficient  answer  was  no  answer ; 
and,  the  Defendants  being  in  contempt,  the  process  goes  immediately ; 

(1)  See  farther  as  to  these  Commissions  RougtmorU  v.  7^  Royal  Exchavige 
^^murance  Company^  ante,  vol  vii;  304;  CampbeU  v.  Scovgaif  postf  552 ;  CheminaTU 
Y.DeLa  Cow,  1  Madd.  208 ;  Bqwden  v.  Hodge^  2  Swanst  258,  and  the  notes. 
Ketiaiwton  v.  Wkite,  Momey  General  v.  Laragoityj  Laragoity  v.AUonuy  Gener- 
al, 2  Pri.  1G6, 172 ;  3  Pri.  164,  221 ;  Wahe  v.  Franklin,  1  Sim.  &  Stu.  95  ;  Bon- 
ham  V.  Leigh,  5  Pri.  444 ;  Woadhtad  v.  Boyd,  7  Pri.  101;  Ehdm  v.  Princt,  8  Pri. 
290 ;  where  the  Court  of  Exchequer,  granting  the  Commission,  imposed  the  terms 
of  paying  into  Court  a  very  considerable  part  of  the  demand  of  the  Plaintiff  at 
Law :  otherwise  in  Chancery,  Code  v.  Donovan,  3  Ves.  &.  Bea.  715  ;>  Jaduon  v. 
Strong,  13  Pri.  209,  and  the  references  in  the  note,  3  Ves.  &  Bea.  76,  2d  edit 

(2)  Coop.  221. 
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referring  to  Gregor  v.  Lord  Arundel  (I),  Boehm  v.  De  Tastet  (2). 
and  Cotdson  v.  Grahafn  (3). 

The  Lord  Chancellor  [Eldon]. — ^There  is  no  authority  ruling 
this  case.  Where  a  Defendant,  obtainihg  time  to  answer, 
[*  380]  undertakes,  that  a  *  Serjeant  at  Arms,  or  in  the  case  of  a 
Corporation  a  sequestration,  shall  go,  if  the  answer  should 
be  insufficient,  you  may  act  upon  his  undertaking:  but  the  question 
is,  whether  the  Plaintiff  may  not  liberate  him  from  that;  and  whether 
this  Plaintiff  has  not  done  so  by  the  Subpoena ;  which,  if  not  neces- 
sary, is  a  consent  by  his  own  act  to  give  eight  days.  Then,  taking 
Exceptions  himself,  he  makes  it  impossible  to  act  on  that  Subposna ; 
as,  while  those  Exceptions  are  depending,  the  Defendants  cannot 
set  about  framing  their  answers ;  and,  should  the  E^xceptions  be  al- 
lowed, the  Defendants,  who  have  been  led  to  expect,  that  they  are 
to  have  eight  days,  cannot  be  put  in  the  same  situation,  as  if  a  Sub- 
pctna  had  not  been  taken  out.  It  would  be  hard  to  require  the  De- 
fendant to  consider  the  Report,  as  far  as  it  is  in  his  favor,  wrong;  or, 
if  it  is  wrong,  to  answer  immediately  upon  the  error  ojf  the  Court. 
Upon  the  special  circumstances  of  this  case,  therefore,  which  have 
not  before  occurred,  and  should  be  noticed  in  the  Register's  minute, 
the  Defendants  are  entitled  to  time. 

May  8th.  The  motion  was  renewed,  and  the  Defendants  not  ap- 
pearing, the  Order  was  made  for  a  sequestration  and  a  Serjeant  at 
Arms.  

1.  This  case  is  likewise  reported  in  Coop.  77,  212,  and  22J. 

2.  As  to  the  cases  in  which,  afler  an  answer  has  been  reported  insufficient,  the 
plaintiff  may  go  on  with  the  process  of  contempt  previously  issued ;  and'when  he 
must  commence  de  novo ;  see,  antct  note  2  to  Bonus  v.  fYocfc,  18  V.  287. 


WALLIS  r.  GLYNN  (4). 

[1815,  Mat  8.]  ; 

Service  of  Copy  of  an  Order  without  producing  the  Original  not  good,  unless 

that  production  is  waived. 
Right  to  tender  waived  by  Uie  party's  declaration,  that  he  will  not  accept  it 

Sir  Samuel  Romillt,  for  the  Defendant,  moved  to  discharge  an 
attachment,  issued  against  him  for  want  pf  an  answer.     The  attach- 
ment issued  on  the  14th  of  April;  on  which  day  the 
[*  381]     Plaintiff's  Clerk  in  *  Court  was  served  with  the  copy  of 
an  Order  for  time  to  plead,  answer,  or  demur. 

(1)  MU,  vol.  viii.  87. 

(2)  1  Ves.  &  Bca.  324. 

(3)  1  Ves.  &  Bea.  331. 

(4)  Coop.  282. 
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Mr.  Leach,  for  the  Plaintiff^  insisted  that  the  service  was  irregular: 
the  original  Order  not  having  been  produced  and  shown  to  the  Clerk 
in  Court  at  the  time  the  copy  was  served. 

The  Lord  Chancellor  [Eldon]. — ^The  regular  practice  is,  that 
the  original  Order  should  be  produced,  when  the  copy  is  served. 
The  question  is  different,  whether  conduct  may  in  a  particular  case 
dispense  with  that  i  and  if  there  is  any  misunderstanding  between 
the  Clerks  in  Court  in  giving  and  receiving  the  notice,  whether  the 
client  is  to  suffer  by  it.  It  is  like  the  case  of  a  tender :  if  the  party, 
to  whom  it  is  to  be  made,  says,  '<  you  need  not  make  a  tender  to 
me,  as  I  will  not  accept  it,"  it  is  to  be  considered  made. 


1.  This  case  is  likewise  reported  in  Coop.  282. 

2.  The  correct  practice,  with  respect  to  all  orders  which  reqoire  service,  is,  that 
the  original  order  should  be  shown,  duly  passed  and  entered,  in  order  to  ground 
an  affidavit  of  the  service,  should  that  prove  necessary :  Hinde's  Ch.  Pr.  2127. 
Process  of  contempt,  for  want  of  an  answer,  is  usually  discharged  upon  payment, 
or  tender,  of  the  costs  of  the  contempt :  Mainwaring  v.  ff'ilding,  3  Mad.  42:  but, 
afler  the  return  of  an  attachment  with  proclamations,  the  defendant  cannot  purge 
his  contempt  by  a  mere  tender  of  costs  (Sanders  v.  Muma/j  1  Sim.  &  Stu.  227), 
as  he  might,  after  the  return  of  a  simple  attachment :  Hamilton  v.  Herbertf  2  Sim. 
&  Stu.  sSs.  A  plaintiff,  however,  may,  by  his  own  conduct,  waive  his  immediate 
right  to  costs  of  a  contempt ;  and  possibly  not  be  able  to  recover  them  as  costs  in 
the  cause:  see  the  concluding  passage  of  the  note  to  Heame  v.  OfrUvie^  11  V.  77. 


STOCKDALE  V.  BUSHBY(l). 

[Rolls.— 1815,  Mat  10.] 

Legacy  "  to  my  namesake  Thomas,  the  second  son  of  my  brother  John,"  there 
being  no  son  named  Thomas,  established  in  favor  of  the  second  son  William ; 
as  an  erroneous  description,  not  a  condition,  (a). 

TnoifAs  Stockdale  by  his  Will  gave  ai  legacy  in  the  following 
terms  :t 

<<  I  give  and  bequeath  to  my  namesake  Thomas  Stockdale,  the 
second  son  of  my  brother  John  Stockdale,  over  and  above 
his  equal  share  with  his  brothers,  hereafter  *  mentioned  as     [*  382] 
my  brother's  sons,  the  sum  of  10002.  when  he  shall  attain 
« the  age  of  twenty-one." 

(1)  Coop.  229. 

(a)  Where  the  name  or  description  of  a  legatee  is  erroneous,  and  there  is  no 
reasonable  doubt  as  to  the  person  who  was  intended  to  be  named  or  described,  the 
mistake  will  not  disappoint  the  bequest  The  error  may  be  rectified,  and  the  true 
intention  of  the  testator  ascertained ;  in  two  ways ;  (1),  by  t!he  context  of  the  will, 
as  in  the  present  case.  See  2  Wifliams,  Exec.  834 ;  Bradshaw  v.  BradshaWf  2 
Younge  &  C.  72 ;  (2),  to  a  certain  extent,  by  parol  evidence.  See  anity  note  (a) 
AbboU  v.  Massie,  3  V.  148 ;  Wigram  on  Wills,  101,  Proposition  vii. ;  also  pi.  80. 
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The  ^lUr  after  giving  legacies  Xq  the  daughters  of  his  brother 
John,  gave  the  residue  to  the  sons  of  his  said  brother  John,  to 
be  equally  divided  among  them  at  their  respective  ages  of  twenty- 
one. 

The  Bill  was  filed  by  William  Stockdalci  the  second  son  of  the 
testator's  brother  John,  who  had  no  son  named  Thomas,  against  the 
.executors :  claiming  the  legacy  of  lOOOZ. 

The  Defendant  Bushby  by  his  Answer  admitted  the  testator's 
declaration  to  him  of  his  intention  to  leave  to  the  second  son,  his 
namesake,  1000/.  more  than  the  rest  of  his  brother's  sons. 

Sir  Samuel  Romilly  and  Mr.  RoupeU,  for  the  PlaintifT,  contended, 
that  he  was  entitled  to  the  legacy,  notwithstanding  the  mistake  of 
his  name :  one  description  being  clear  and  sufficient,  and  no  other 
person  capable  of  raising  any  claim;  referring  to  Campbell  v. 
French  (1)  ;  contending  upon  the  fact,  stated  by  the  executors'  an- 
swer, as  evidence,  that  the  testator  believed  the  second  son  to  be  his 
namesake. 

Mr.  Leach  and  Mr.  Clason^  for  the  Defendants. — ^This  legacy  is 
given  to  the  testator's  brother's  second  son,  being  the  testator's  name- 
sake. The  latter  branch  of  the  description  is  the  induce- 
[*  383]  ment  to  the  gift ;  for  *  which  the  former  affords  no  rational 
ground ;  though  a  preference  of  the  eldest  spn  is  usual.  A 
legacy  to  a  woman,  described  as  the  testator's  wife,  that  description 
being  founded  in  mistake,  fails  with  the  inducement. 

The  Master  of  the  Rolls  [Sir  William  Grant]. — ^Is  this 
more  than  a  part  of  the  description,  an  erroneous  description  of 
the  legatee,  as  his  namesake  ;  which  he  was  not  ?  What  certainty 
have  I,  that  the  testator,  had  he  known,  that  the  name  of  the  second 
son  was  not  Thomas,  would  not  have  given  him  this  legacy  ?  It  is 
possible  :  but  is  there  a  condition,  that  he  shall  tinswer  that  descrip- 
tion ?     I  must  raise  it  to  that,  in  order  to  defeat  his  claim. 

The  Decree  was  made  according  to  the  Prayer. 

1.  This  case  is  likewise  reported  in  Coop.  229. 

2.  An  inaccurate  description,  unnecessarily  superadded,  will  not  render  inyalid 
a  bequest  to  objects  who  are  otherwise  sufficiently  designated :  see,  tndt^  note  3 
to  Pca-wM  V.  Panona  1  V,  226 ;  and  note  2  to  SUinUy  ▼.  StoiOey,  16  V.  491. 

(1)  AnUy  vol.  iii.  321 ;  Parsons  v.  Parsons^  i.  266:  see  the  note,  267. 
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DAVIS  V.  MAY(l). 

[Rolls.— 1815,  Mat  1^] 

Ahnual  rests  not  directed  in  tke  aecoont,  against  a  mmtgafee  in  possession, 
from  the  time,  wben  the  arrear  of  interest  was  discharged  oy  the  rents:  such 
direction  being,  not  of  course,  but  under  special  circumstances  only,  and  never 
for  a  broken  period. 

On  a  Motion  to  vary  the  minutes  of  a  Decree  for  redemption 
against  the  representatives  of  a  mortgagee  in  possession 
the  question  was,  whether  the  *  account  ought  to  be  di-  [*  384] 
rected  with  annual  rests  (2)  from  the  year  1809:  at  which 
time  the  arrear  of  interest  was  discharged  by  the  rents  ;  which  had 
been  received  by  the  mortgagee  since  1799;  and  considerably  ex- 
ceeded the  interest  of  the  mortgage. 

Mr.XeacA  and  Mr.  Lovat,  for  the  Plaintiffs,  the  representatives  of 
the  mortgagor,  cited  as  authorities  for  directing  the  account  against 
a  mortgagee  in  possession  with  rests  Robiruon  v.  Cumming  (3),  and 
Gould  V.  Tancred  (4),  and  from  the  Register's  Book,  For  side  v. 
Boyers  (5),  and  Kingston  v.  Roper  (6) ;  establishing,  that  this  di- 
rection may  be  given  upon  circumstances  ;  and  in  this  instance  the 
mortgagee,  having  been  long  in  receipt  of  4he  rents,  considerably  ex- 
ceeding the  interest,  was  bound  to  apply  them  in  reducing  the  prin- 
cipal. ' 
"  Sir  Samuel  RomiUyy  and  Mr.  Bell^  for  the  Defendants. — Out  of 
ten  Decrees,  produced  by  the  Raster  [Mr.  Croft],  against  mortga- 
gees in  possession,  the  account  is  directed  in  two  only  with  rests ; 
and  without  them- in  the  other  eight :  viz.  Baker  v.  Rose  (7),  Mad* 
dock  V.  Maddock  (8),  Morgan  v.  T^wes  (9),  Hansard  w  Hardy  (10), 
Elisha  V.  Elisha  (11),  Hall  v.  Calledge  (12),  Bennett  v.  Knee- 
bone  (13),  Dighton  V.  Earl  of  Macclesjield  (14).  According  to  the 
opinion  of  the  Register  also  the  usual  course  is  to  direct  the  account 
without  rests. 

The  MjkSTER  OF  THE  Rolls  (Sir  William  Grant]. — 
*The  direction  to  lake  the  account  with  rests  is  not  of    [*  385] 

(1)  Coop.  238. 

(2)  As  to  the  manner  of  executing  a  Decree  for  an  Account  with  Rests,  see 
RajAad  v.  Bothm,  ante,  vol.  xi.  92 ;  xiiL  407,  590,  and  as  to  the  general  rple 
mgainst  compound  interest,  Waring  v.  Vutdifft^  i.  99,  and  the  note. 

(3)  2  Atk.  409. 

(4)  2.Atk.533. 

(5)  10th  June,  1811. 

(6)  3d  Dec.  1811. 

(7)  2d  July,  1811. 

(8)  4th  July,  1811. 

(9)  29th  Nov.  1811. 

(10)  3d  Feb.  1811. 

(11)  14th  Feb.  1812. 

(12)  2l8t  April,  1812. 

(13)  27th  April,  1812. 

(14)  27th'April,  1812. 
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course  (1).  From  precedents  of  Decrees,  that  I  have  seen,  I 
collect,  that  the  usual  course  ia  not  to  give  that  direction.  There 
is  no  instance  of  a  Decree  in  the  form  now  prayed,  with  rests 
from  a  particular  period  of  the  account,  when  the  arrear  of  interest 
was  discharged.  There  are  only  two  forms  of  Decrees,  either  with 
or  without  rests.  Here  the  special  circumstances  are  against  such 
a  direction  :  which,  it  is  admitted,  would  be  improper  from  the  be- 
ginning of  the  account,  while  there  was  an  arrear  of  interest. 

The  Account  was  accordingly  directed  without  Rests. 


1.  This  caso  is  likewise  reported  in  Coop.  238. 

2.  In  Donovan  v.  Fricker,  1  Jacob's  Rep.  168,  it  was  observed,  in  conformity 
with  the  principal  case,  that  the  master,  in  taking  mortgfige  accoants,  ought  not  to 
make  rests,  Unless  the  court  specially  directs  him  so  to  do. 


STOKOE   V.  ROBSON. 

[Rolls.— 1815,  Mat  10, 12.] 

U!«D  ER  a  Bill  of  Foreclosure  by  devisee  of  a  mortgagee,  the  mortgage  deed 
being  lost,  a  re-conveyance  directed  with  an  indemnity  and  costs  against 
PlaintiiE 

The  Master's  Report  under  a  Decree  upon  a  Bill  of  Foreclosure! 
by  the  widow  and  devisee  of  a  mortgagee  against  a  purchaser  from 
the  mortgagor  (2),  stated,  that  the  mortgagee  deed  was  not  to  be 
found. 

Sir  Samuel  RomiUy  and  Mr.  Bell,  for  the  PlaintifT  observed,  that 
the  only  objection  was  the  possibility,  that  the  PlaintifT's  husband 
might  have  assigned  the  mortgage ;  and  that,  although,  there  was 
not  a  distinct  admission  in  the  answer,  that  the  mortgage  was  in  fee, 
it  admitted  the  devise  to  the  Plaintiff;  and  there  was  no 
[*  386]  *  doubt,  that  it  was  a  mortgage  in  fee ;  which  is  now  vested 
in  the  Plaintiff. 

Mr.  Leach  and  Mr.  Wingfield,  for  the  Defendant. — There  is  no 
security,  that  the  husband  never  made  an  assignment ;  as  to  which 
the  Plaintiff  states  her  belief.  That  is  not  the  only  difficulty.  The 
mortgagor  is  entitled  to  have  his  estate  restored  to  him  ;  for  which 
the  Court  must  in  some  way  provide.  Though  the  deed  may  be 
lost,  the  party,  in  whom  the  estate  is,  can  convey,  An  inquiry, 
therefore,  is  necessary  to  ascertain,  in  whom  the  estate  is  vested.  It 
is  not  probable,  that  there  is  an  outstanding  title :  but  the  mortgagor 
ought  not  to  be  compelled  to  pay  the  money,  unless  he  g^ts  his  estate 

(!)  The  Master  cannot  make  Rests,  unless  directed  by  the  Decree :  H^cbber  v. 
Hunt,  1  Mad  13. 
(2)  3  Ves.  &  Bea.  51. 
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back  (1).  He  is  abo  entitled  to  an  indemnity ;  as  it  is  not  clear, 
that  tfie  mortgage  may  not  have  been  assigned  ;  and,  however  small 
the  risk,  the  mortgagor  is  not  to  incur  it. 

The  Master  or  obhe  Rolls  [Sir  William  Grant}  said,  there 
oaght  to  be  a  reconveyance  certainly  ;  and  the  Plaintiff  ought  to  pay 
the  costs:  the  suit  being  occasioned  by  the  loss  of  the  deed:  as  to 
an  indemnity,  the  risk  was  very  slight:  but  in  such  a  case  some  se-. 
curity  is  taken  in  point  of  form. 

It  was  then  arranged,  that  the  form  of  the  security  should  be  settled 
by  agrcieroent  (2),  

The  proceedings  on  the  first  hearing  of  this  suit  are  reported  in  3  Vtt.  & 
Beat  51.  The  course  pointed  out  by  the  decision  of  the  pnncipal  case  was  fol- 
lowed in  Shdmardine  v.  Harropj  6  Mad.  40,  though  the  learned  judge  there  ex- 
pressed a  doubt,  whether  it  might  not  have  been  a  still  better  course,  when  the 
title-deeds  of  a  mortgage  estate  were  lost  by  the  mortgagee,  merely  to  make  the 
usual  decree  for  redemption  and  reconveyance,  leaving  the  mortgagor  to  bring  an 
action  of  trover  for  his  title-deeds.  This  bond  of  indemnity,  given  in  the  princi- 
pal case,  is  recited  at  length  in  the  note  to  6  Mad.  vbi  supra. 


WALKER  V.  SHORE.  [*  387] 

[Rolls.— 1814,  July  1,  2,  5 ;  1815,  May  12.] 

Detise  of  copyhold  estate  by  the  description  of  copyhold  ground  rent 
Devise  in  trust  (o  sell  in  such  manner  and  at  such  time  as  Uie  trustees  shall  think 
'  proper.    The  period  of  conversion,  as  between  those  entitled  for  life  and  in  re- 
mainder, depends,  not  upon  an  arbitrary  discretion,  nor  even  a  sound,  discretion 
in  each  qase,  but  upon  some  fixed  rule,  ascertaining  a  given  period,  as  upon 
a  trust  to  sell  with  all  convenient  speed ;  controlled  in  this  instance  by  con- 
sent (a). 
Option  of  the  parties,  interested  in  money  to  be  produced  by  the  sale  of  land,  to 
keep  the  land  [h\  [p.  392.} 

Felix  Vaughan,  being  seised  to  him  and  his  heirs,  according  to 
the  custom  of  the  manor  of  Tottenham,  of  one  undivided  fourth 
part  of  copyhold  premises  in  Tottenham-court  Road,  which  had 
been  let  on  a  lease  for  111  years,  at  the  rent  of  128/.  and  which 
lease  would  expire  in  September,  1828,  and  having  surrendered  to 
the  use  of  his  Will,  made  his  Will,  dated  the  25th  May,  1798,  con- 
taining the  following  disposition  : 

"  I  leave  all  my  copyhold  ground  rent  in  Tottenham-court  Road 

(1)  Schoole  V.  SdU  1  Sch.  &  Lef.  176. 

(2)  Skettnardine  V.  Harrop^G  Mad..  39.  The  bond  of  indemnity  given  in  this 
case  is  there  set  forth. 

(a)  As  to  the  powers  which  may  be  exercised  by  trustees  over  the  trust  prop- 
erty, 2  Story,  Eq.  Jur.  §  977,  978,  979. 

(6)  As  to  the  doctrine  of  Equitable  Conversion,  see  ante  note  (a)  WhddaU  v. 
Poriru^t^  5  V.  397;  ji^\»(a)RsM^h'v/MaaUar,  1  V.  201;  notes ^a). and  (6) 
Waikir  v.  Dennt,  2  V.  170;  Jeremy,  i^.  Juris.  530,  531. 

VOL.  XIX.  17 
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to  my  eiecutors  upon  trust  that  tbey  shall  at  such  time  and  in  such 
manner  as  they  shall  think  proper,  (their  receipt  to  be  a  sufficient 
discharge  to  any  purchaser  or  purchasers  thereof,)  make  sale  thereof, 
and  place  the  money  arising  from,  such  sale  upon  such  securities  as 
they  shall  think  proper,  and  to  pay  and  apply  the  dividends  and  pro- 
duce thereof  to  the  sole  and  separate  use  of  Jane  Walker,  (wife  of 
Thomas  Walker,  of  Manchester,)  for  and ,  during  her  natural  life, 
independent  of  her  present  or  any  future  husband,^  his  debts  or  en- 
gagements, and  after  her  decease,  to  divide  the  principal  money 
arising  from  such  sale  amongst  the  children  of  the  said  Thomas  and 
Richard  Walker,  share  and  share  alike." 

Another  clause  was  thus  expressed  : 
[^  388]         <'  *  I  also  leave  to  my  executors  all  that  3000/.  capital 

Bank  Stock,  reverting  to  me  on  the  death  of  Mrs.  Mary 
Baker,  upon  trust  to  make  sale  thereof,  in  case  the  same  shall  be  in 
my  name  at  my  decease,  and  if  not,  as  soon  as  the  said  Mary  Baker 
«hall  die,  at  the  discretion  of  my  executors,  and  to  apply  the  money 
arising  from  the  sale  thereof,  or  the  said  stqck  itself,  amongst  the 
children  of  the  said  Thomas  and  Richard  Walker." 

The  testator  died  in  April,  1799 ;  leaving  Louisa  Rosetta  Love 
Vaughan,  his  sister,  and  heir  according  to  the  custom  of  the  manor ; 
who  died  soon  afterwards ;  having  by  her  Will  devised  any  estate, 
or  interest,  that  she  might  have,  upon  the  trusts  of  her  brother's 
Will.  In  1805  the  trustees  proposing  to  raise  by  a  sale  of  part  of 
the  estate  sufficient  money  to  answer  the  fines  and  fees  of  admission 
to  the  copyhold  part,  and  the  expense  of  a  partition,  all  the  parties 
interested  in  the  estate  desired,  that  there  should  be  no  sale  then, 
but  that  the  money  should  be  raised  by  mortgage ;  and  a  deed  of 
mortgage  was  accordingly  executed  by  Thomas  Walker,  and  Han- 
nah (1)  his  wife,  and  the  children  of  Thomas  and  Richard  Walker, 
reciting,  that  the  trustees  were  about  to  proceed  to  a  sale  of  a  com- 
petent part  of  the  estate,  but  that  the  several  parties  hereto,  being 
the  only  persons  interested  in  the  estate,  conceiving  it  to  be  for  their 
interest  to  defer  selling  any  part  of  it,  until  the  leases  should  be 
much  nearer  expiring,  requested  the  trustees  not  to  dispose  of  any 
part,  but  to  raise  by  mortgage  what  should  be  necessary  for  the 
fines,  &c. 

The  Bill,  filed  by  the  wife  of  Thomas  Walker,  stated, 
[*  389]     ^  that  the  trustees  did  not,  as  soon  as  conveniently  could 

be  after  the  testator's  death,  sell  the  said  undivided  fourth : 
but  in  June,  1811,  they  sold  the  greatest  part  of  it  for  24,625/. :  that, 
if  the  whole  had  been  sold  at  his  death,  or  within  one  year  afterwards, 
it  would  have  produced  not  more  than  9000/. ;  whereas,  besides  the 
said  sum  of  24,6257.  produced  by  the  sales,  a  considerable  part  of 
the  said  estate,  of  the  present  value  of  15,000/.,  still  remains  unsold ; 
that  the  additional  value  of  the  estfite  had  arisen  from  the  sale  hav- 
ing been  delayed  so  many  years ;  the  Plaintiff  receiving  therefrom 

■        >     ■■  I  ■  tm * 

(1)  QyiDistake  in  the  WiU  called  Jaae. 
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only  the  annual  sum  of  32/. ;  the  real  rental  of  the  said  fourth  being 
upwards  of  5000/. :  that  the  additional  price  had  been  procured  at 
the  expense  of  the  Plaintiff;  and  therefore  the  children  of  Thonias 
and  Richard  Walker  can  be  entitled  only  to  such  sum  of  money 
after  the  death  of  the  Plaintiff  as  would  have  been  produced  by  the 
sale  of  the  said  fourth  part  of  the  said  premises,  if  it  had  been  sold 
at  the  time  of  the  death  of  the  testator,  Felix  Vaughan,  or  within 
one  year  after  his  death ;  claiming  compensation ;  and  praying  an 
account  of  the  sales,  and  of  the  sums,  for  which  the  property  might 
have  been  sold  at  the  testator's  death,  or  within  such  time  after  his 
death  as  the  Court  should  think  the  same  ought  to  Imve  been  sdd  : 
that  so  much  of  the  money  arising  fh>m  the  sales  as  it  shall  appear 
the  property  might  have  been  sold  for  at  the  time  of  testator's 
death,  or  at  such  time  as  the  Court  shall  think  the  same  ought 
to  have  been  sold,  may  be  laid  out  for  the  benefit  of  the  Plaintiff 
and  the  other  parties  entitled :  and  that  the  plaintiff  may  be  declared 
entitled  to  receive  the  interest  thereof  for  life,  &c. 

Sir  Samuel  Romilly,  Mr.  Agar,  and  Mr.  BeU,  for  the 
*  Plaintiff.     Mr.  Martin  and  Mr.  fVetherelly  for  the  Trus-     [*  390] 
tees.     Mr.  Hart,  Mr.  PAi/Kmore,  and  Mr.  Parker,  for  the 
other  Defendants. 

It  was  uiged  for  the  Defendants,  that  the  sale  had  been  deferred 
with  the  consent  of  the  Plaintiff  herself. 

The  case  was  considered  as  one  of  much  novelty.  The  follow- 
ing authorities  were  cited:  Hutcheon  v.  Marmingtan  (1),  Sitwett  v. 
Bernard  (2),  EntwistU  v.  Markhnd  (3),  Stuart  v.  Bruere  (4),  Gib- 
son V.  Bott  (5),  Howe  v.  Lord  Dartmouth  (6),  Feams  v.  Young  (7), 
Holland  v.  titles  (8),  Mendham  v.  Munton  (9),  Kerr  v.  Clooer- 
ry  (10),  and  Casamajor  v.  Strode  (11)  ;  in  which  last  case  the  death 
of  the  devisor  was  held  to  be  the  time  of  conversion. 

May  \2th.  *The  Mjlster  of  the  Rolls  [Sir  Wil-  [*891] 
LiAM  Grant]. — ^There   can   be   no   doubt,  that  by  the 

(!)  AnU,  vol.  i.  366 ;  see  the  note,  367;  4  Bra  C.  C  491,  n. 

(2)  Ante,  vol.  vi.  520. 

(3)  AnU,  vol.  vi.  528,  n. 

(4)  Ante,  vol.  vi.  529,  q. 

(5)  .^n/e,vol.  viL89. 

(6)  Ante,  vol.  vii.  147. 

(7)  AnU,  vol.  ix.  549. 

(8)  .4nte,  vol.  xvi.  111. 

(9)  Reg.  Book,  B.  1796,  foL  729,  A. 

(10)  Reg.  Book,  A.  1807,  fol.  4837. 

(11)  CoBomajor  v.  Strode,  Rolls,  Reg.  Lib.  A.  1809,  Aug.  17,  fol.  1275.  William 
Strode  devised  real  estates  to  trustees,  upon  trust  '*  as  soon  as  conveniently  may 
be  after  my  death  '*  to  sell  and  dispose  of  the  same  either  by  public  or  private 
sale;  and  to  stand  possessed  of  the  proceeds  on  certain  trusts,  for  several  persons 
respectively  for  life,  and  after  their  respective  deceases  for  tlieir  children.  The 
Decree  declared,  that  the  devisees  for  life  named  in  the  Will  are  entitled  to  the 
rents  and  profits  of  the  real  estates  thereby  devised  from  the  decease  of  the  testa- 
tor :  and  directed  a  sale ;  the  produce  to  be  paid  into  the  Bank,  subject  to  farther 
Order. 
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words,  <<  my  copyhold  ground  rent,"  the  estate  itself  passed.  If 
any  doubt  could  be  entertained  of  that,  it  would  be  immaterial ;  as 
his  sister  and^ customary  heir  afterwards  devised  any  estate  or  inter- 
est she  might  have  upon  the  trusts  of  her  brother's  Will.  The  es- 
tate had  been  let  at  a  low  rent,  upon  a  long  lease,  of  which  30  years 
were  unexpired  at  hig  death  in  1799.  It  had  been  greatly  improved 
by  building  upon  it ;  and  the  rent  reserved  had  become  extremely 
inadequate  to  the  actual  value,  and  of  course  greatly  inferior  to  the 
interest,  that  would  have  arisen  from  the  money,  that  would  have 
been  produced,  if  the  estate  had  been  sold.  No  sale  took  place  un- 
til 1811,  when  some  part  of  the  estate  was  disposed  of  by  the  trus- 
tees. In  the  mean  timet  he  Plaintiff,  Mrs.  Walker,  who  was  to  be 
tenant  for  life  of  the  fund  to  be  produced  by  the  sale,  had  been  in 
the  receipt,  of  the  rent  reserved  ;  which  was  all  the  estate  actually 
yielded :  but  she  contends  by  her  Bill,  that  she  ought  now  to  be 
put  in  the  same  situation,  as  if  the  estate  had  been  sold  immediately 
after  the  testator's  death ;  and  that,  she  says,  is  to  be  effected  by 
ascertaining  the  value  of  the  estate  at  that  time ;  having  regard  to 
the  price,  at  which  it  actually  sold,  or  may  sell ;  and  giving  her  the 
interest  on  such  value,  and  interest  upon  that  interest  by  way  of 
compensation  for  her  loss  by  not  receiving  her  income  annually. 

The  direction  to  the  trustees  in  this  case  is  not,  as  it  usually  is,  to 
sell  as  soon  as  conveniently  may  be,  but  at  such  time,  and  m  such 
manner,  as  they  shall  think  fit :  yet  I  do  not  think,  this  could  make 
the  right  of  the  tenant  for  life  entirely  dependent  upon  the  time,  at 

which  the  sale  should  actually  take  place.  It  is  impossi- 
[^  392]     blc  to  *say,  that  the  trustees  might  arbitrarily  postpone  the 

sale  to  an  indefinite  period  ;  placing  the  tenant  for  life  and 
those  in  remainder  in  a  totally  different  relative  situation  from  that, 
in  which  they  would  have  been,  had  the  sale  been  made  with  rea- 
sonable diligence  ;  and  I  doubt,  whether  the  Court  could  usefully 
attempt  in  each  case  to  ascertain  the  precise  period,  at  which  in  the 
exercise  of  a  sound  discretion  the  sale  ought  to  have  been  made. 
Even  under  words  of  such  apparently  large  discretion  it  would  be 
necessary  to  decide  upon  the  respective  rights  of  the  tenant  for  life 
and  the  remainder-man  by  some  fixed  rule,  and  to  hold  the  conver- 
sion to  have  been  made  at  some  given  period,  just  as  much  as  if 
the  trustees  had  been  directed  to  sell  with  all  convenient  speed. 

My  doubt  has  not  been  so  much  upon  the  general  principle  as 
upon  the  right  of  the  party  to  its  application  under  the  particular 
circumstances  of  this  case.  When  land  is  directed  to  be  converted 
into  money,  it  is  in  the  option  of  the  parties,  interested  in  the  mon- 
ey, to  keep  the  land  unsold,  if  they  think  proper ;  and,  ais  they  can 
do  so  absolutely,  they  may  do  it  for  any  particufar  period.  Here 
the  Defendants  insist,  that  the  Plaintiff  has  by  a  Deed,  executed  in 
1805,  expressed  her  desire  to  keep  the  estate  unsold  for  some  time 
longer*;  and  is  thereby  precluded  from  contending,  that  it  ought  to 
be  considered  as  sold  immediately  after  the  testator's  death.  The 
trustees  wanting  money  to  pay  the  fines  and  fees  of  admission  to 
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the  copyhold  part  of  the  estate  and  the  expense  of  a  partition,  pro<- 
posed  to  raise  it  by  sale  of  a  part  of  the  estate :  but  the  Plaintiff 
and  all  the  parties  interested  desired,  that  there  should  be  no  ^ale 
'  then  ;  but  that  the  money  should  be  raised  by  mortgage.  In  the 
mortgage-deed,  to  which  she  was  a  party,  there  is  a  recit- 
al, *  that  the  trustees  were  about  to  proceed  to  the  sale  of  [*  393] 
a  competent  part  of  the  estate  :  but  Thomas  Walker  and 
Hannah  (1),  his  wife,  and  the  several  parties  hereto,  being  the  only 
children  of  Thomas  and  Richard  Walker,  and  the  only  persons  in- 
terested in  the  estate,  conceiving  it  to  be  for  their  interest  to  defer 
selling  any  part  of  it,  until  the  leases  should  be  much  nearer  expir- 
ing, requested  the  trustees  not  to  disp6se  of  any  part,  but  to  raise  by 
mortgage  what  should  be  necessary  for  the  fines  and  fees. 

The  Plaintiff,  ?w  this  was  her  separate  property,  was  competent  to 
deal  with  it,  as  she  thought  fit.  If  she  joined  in  this  request  under 
any  mistake  or  undue  influence,  or  if  there  was  any  understanding, 
that  her  interest  should  not  be  affected  by  postponing  the  sale,  that 
should  have  been  charged  and  proved :  but  this  instrument  stands 
unimpeached  ;  and  the  only  question  is  as  to  its  effect. 

As  to  that,  it  seems  to  me,  that  her  election  not  to  sell  until  a  fu- 
ture period  is  inconsistent  with  a  right  to  have  the  estate  considered 
as  sold  at  an  antecedent  period.  Whether  she  judged  well  in  that 
choice  is  not  the  question.  Her  children  certainly  had  an  interest  in 
postponing  the  sale.  Her  own. interest  is  not  so  obvious :  but  it  can- 
not be  said,  that  she  could  not  possibly  have  a  similar  interest. 
Whether  the  postponement  would  be  advantageous  to  her  depended 
upon  contingencies  ;  such  as  the  duration  of  her  life,  and  the  possi- 
ble augmentation  of  the  price  by  the  delay.  If  there  was  nothing 
done  to  mislead  her  judgment,  she  is  bound,  though  the  result  does 
not  correspond  with  her  expectations. 

*  Then  what'  is  the  effect  of  the  words  "  postponing  the  [*  394] 
sale  until  the  leases  shall  be  much  nearer  expiring?" 
These  are  vague  expressions :  but  do  not  create  much  difficulty  in 
the  event.  If  she  thought  there  was  any  unreasonable  delay  beyond 
what  she  intended,  she  might  have  given  the  trustees  notice  to  prdr 
ceed  to  execute  their  trust :  but  without  such  notice  they  did  pro- 
ceed to  sell  in  1811 ;  and,  no  objection  being  taken,  I  may  presume, 
that  in  the  opinion  of  all  parties  the  proper  period  for  selling  had  ar- 
rived. From  that  period  therefore  she  will  be  entitled  to  the  interest 
of  the  money,  produced,  by  the  sale,  and  the  vftlue  of  those  portions 
of  the  estate  remaining  unsold.  

1.  A  POWER  of  sale,  given  to  trustees  in  terms  expressive  of  the  largest  discre- 
tion, confers  no  arbitrary  or  capricious  authority ;  discretion  and  capnce  cannot, 
indeed,  be  co-existent ;  and  a  court  of  equity  will  take  care,  that  powers  confided 
to  trustees  shall  be  honestly  exercised  for  the  benefit  of  the  cestui  que  trust  f  see, 
ante,  note  6  to  Huicheon  v.  Manningtony  1  V.  366 :  and  note  2  to  Lcufy  Shajteabwy 
V.  ^rrowsmith,  4  V.  66. 

2.  As  to  the  option  of  parties  interested  in  money  to  be  produced  by  the  sale  of 

(1)  By  mistake  in  the  Will  called  Jane. 
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land,  to  keep  the  land,  and  also  sa  to  the  convene  of  that  moposkion,  see  the 
notes  to  Rashleigh  v.  Master^  1  V.  201 ;  and  notes  2,  3,  to  JSdnnf  v.  Coussmaker^ 
1  V.  436.  With  respect  to  the  right  of  parties  who  would  be  entitled  to  estates 
tail  in  lands  directed  to  be  purchased  witn  trust  money,  to  elect  to  take  the  monej, 
without  havingr  it  so  invested,  see  the  note  to  Binfard  v.  Bawden^  1  V.  512. 


DUNCAN  V.  DUNCAN  (1). 
[1815,  Mat  30;  June  6.] 

No  Decree  for  separate  maintenance  upon  the  Bill  of  a  wife  on  the  mere  fact, 
that  she  and  her  husband  were  separated  by.  consent ;  he  not  making^  any  ad- 
dition to  the  settlement  for  her  on  marriage  out  of  her  property.  The  only  in- 
stances of  it,  either  out  of  his  property  or  what  was  ori^nally  hei^s,  are,  where 
he  had  turned  her  out  of  doons ;  or  by  ill-treatment  ooliged  her  to  leave  his 
house ;  or  had  quitted  the  kingdom,  leaving  her  destitute  (a). 

Trust  by  Will  to  permit  testators  wife  to  receive  interest  and  rents  for  life,  for 
the  maintenance  of  herself  and  children,  and  in  case  of  her  marriage  that 
the  interest,  &c.  shall  not  be  paid  to  her  any  lon^r,  but  be  applied  by  his  ex- 
ecutors and  trustees  (she  being  an  executrix  with  them)  for  maintenance  of 
the  children,  revoked  on  her  marriage ;  and  not  restored  by  a  g^eral  residuary 
disposition  to  her,  [p.  396]. 

Elizabeth  Duncan,  under  the  Will  of  her  former  husband,  was 
entitled  to  5007.  4  per  cent.  Bank  Annuities,  vested  ii^  trustees  upon 
the  following  trust :  "  to  permit  her  to  receive,  take,  and  enjoy,  the 
interest  and  dividends  thereof  for  and  towards  the  main- 
[*  395]  tenance  of  herself  and  all  my  childreil,  as  well  those  ♦  I 
had  by  my  two  former  wives  as  those  I  have  or  may  have 
by  my  said  present  wife,  until  their  respective  ages  of  21  years ;  and 
from  and  immediately  after  the  death  of  my  said  wife  Elizabeth  "  to 
transfer  the  stock  to  and  amongst  such  of  the  children  as  should  be 
then  living  at  their  respective  age^  of  21. 

He  also  devised  to  the  same  trustees  and  their  heirs  some  freehold 
premises,  uik)n  trust  to  permit  his  said  wife  to  receive  and  take  the 
rents  and  profits  for  her  natural  life  for  and  towards  the  maintenance 
of  herself  and  all  his  children  ;  declaring,  that  <^  in  case  my  said  wife 
shall  marry  again,  then  the  interest  of  my  said  stock  and  produce  of 
my  said  estate  shall  not  be  paid  to  my  said  wife  any  longer ;  but  that 
the  8am6  shall  be  applied  by  my  executors  and  trustees  for  the  main- 
tenance and  education  of  such  of  the  said  children  as  shall  not  have 
attained  their  respective  ages  of  21." 

The  testator,  then  giving  two  legacies  of  lOOZ.  each  to  his  son  and 
his  daughter  Jane,  but  to  be  deducted  out  of  their  respective  shares 
of  the  produce  of  the  stock  and  freehold  estate,  when  disposed  of, 
and  the  isaid  two  sums  of  lOOZ.  to  be  considered  as  part  of  the  residue, 

(1)  Coop.  254. 

(a)  When  Equity  will  give  a  wife  a  separate  maintenance,  see  ante  note  (if) 
~  V.  Mwntgomery,  2  V.  191. 

VOL.  xnc.  17* 
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gave  aU  tte  residue  and  remainder  of  his  estate  and  effects  to  his 
wife,  her  executors,  administrators,  and  assigns,  for  ever ;  appointing 
her  and  the  trustees  his  executors. 

The  Bill,  filed  by  Mrs.  Duncan  against  her  second  husband,  stated, 
that  on  account  of  his  cruel  treatment  of  her  they  were  separated  in 
1805  ;  and  have  since,  by  mutual  consent,  lived  apart ;  praying,  that 
the  Plaintiff  may  be  declared  entitled  to  the  interest  of  the 
stock  and  the  rents  of  the  estate ;  and  that  the  ^  Defendant  [*  396] 
may  be  decreed  to  execute  a  settlement,  to  enable  her  to  re- 
ceive them  for  her  separate  use  for  life,  &c.  and  an  Injunction  and 
Receiver. 

The  Answer,  admitting  the  separation  by  consent,  denied  that  it 
was  for  cruel  treatment ;  and  stated,  that  on  their  marriage  a  settle- 
ment was  executed  of  3000/.  3  per  cent,  stock,  part  of  the  Plaintiff's 
property,  to  her  separate  use. 

The  Defendant  had  not  made  any  provision  out  of  his  property. 
No  evidence  was  produced  on  either  side  as  to  the  cause  of  their 
separation. 

Sir  Samuel  RomiUy  and  Mr.  Perry,  for  the  Plaintiff:  Mr.  Hart 
and  Mr.  Raithbyy  for  the  Defendant. 

'  June  6th.  The  Master  of  the  Rolls  [Sir  William  Grant]. 
— ^If  it  were  necessary  to  decide  the  question,  my  opinion  is,  that  the 
bequest  is  expressly  revoked  in  the  body  of  the  Will,  and  I  incline 
to  think,  that  it  is  not  restored  by  the  residuary  clause.  However 
that  may  be,  the  Bill  cannot  be  sustained.  It  is  a  Bill  for  separate 
maintenance,  not  only  during  separation,  but  for  the  life  of  the  wife; 
and  the  only  faet,  before  me  is,  that  the  husband  and  wife 
*  do  not  live  together ;  and  that  he  makes  no  addition  to  [*  397] 
the  separate  provision,  that  was  made  for  her  by  the  settle- 
ment upon  their  marriage.  As  to  the  cause  of  their  separation  there 
is  no  evidence.  The  Bill  alleges,  that  excessive  cruelty  compelled 
her  to  leave  his  house.     The  answer  denies  that. 

I  do  not  find  an  instance,  that  upon  such  a  state  of  fi|cts  a  sepa- 
rate maintenance  has  been  provided  by  the  Court,  either  out  of  the 
husband's  property^  or  that  which  was  originally  the  property  of  the 
wife.  The  cases,  in  which  subsistence  has  been  provided  by  the 
Court,  are  either  where  t(ie  husband  has  turned  her  out  of  doors,  or 
by  ill  treatment  obliged  her  to  leave  his  house,  or  had  quitted  the 
kingdom  leaving  her  destitute.  Cases  of  the  first  sort  are  Oxenden 
V.  Oxenden  (I),  Nicholb  v.  i)anvers(2),  and  WiUiamsy,  CaUow  (3), 
questioned  by  Lord  Rosslyn  (4)  in  Ball  v.  Montgomery ;  but  sanc- 
tioned by  Danvers  v.  Danvers  in  the  House  of  Lords,  although  Lord 
Rosslyn  [Loughborough]  says,  it  is  contrary  to  the  established  docr 
trine,  that  a  married  woman  should  be  a  Plaintiff  in  a  suit  in  this 

(1)  2  Vera.  49a 

(2)  2  Vera.  671. 
(2)  2  Vera.  752. 

(4)  Ante,  vol.  ii.  195. 
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Court  for  separate  maintenance ;  taking  it  to  be  now.  the  estab- 
lished law,  that  no  Court,  not  even  the  Ecclesiastical  Court,  has  any 
original  jurisdiction  to  give  a  wife  separate  maintenance ;  it  is  al- 
ways as  incidental  to  some  other  matter  that  she  beccones  entitled  to 
a  separate  provision  ;  as  if  she  applies  in  this  Court  for  a  Supplicavit 
for  security  of  the  peace  against  her  husband,  and  it  is  necessary  she 
should  Uve  apart :  as  incidental  to  that  the  Chancellor  will  allow  her 

separate  maintenance  :  so  in  the  Ecclesiastical  Courts  if  it 
[*  398J     *is  necessary  for  a  divorce  a  Mensa  et  Thoro  propter  Sa- 

vitiam. 
Cases  of  the  other  description  are  Colmer  v.  Calmer  (1),  fVaikyns 
V.  Watkyns  (2^,  Skechv.  Thorington  (3), and  Wright  \.  Marley  (4)  ; 
in  each  of  which  the  husband  had  left  the  kingdom  without  making 
any  provision  for  his  wife  :  but  I  can  find  neither  principle  nor  au- 
thority for  what  is  asked  in  such  a  case  as  thi^^  going  no  farther  than 
the  iact,  that  they  live  asunder. 

1.  This  cbsc  is  likewise  reported  in  Coop.  254. 

3.  A  wife's  claim  to  a  separate  maintenance  is  not,  per  ae,  a  question  proper  for 
discussion  in  a  court  of  equity ;  but  .the  case  may  be  mixed  up  with  circumstances 
rendering  the  interposition  of  the  Court  of  Chancery  expedient,  or  even  neces- 
sary :  see,  antey  note  1  to  Ball  v.  Montgomery^  2  Y.  191. 
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[Rolls.— 1815,  Mat  30 ;  June  6.] 

UifDEa  a  devise  in  trust  to  settle  on  the  devisor's  children  in  equal  shares  and 
proportions  undivided  for  and  during  their  respective  lives,  with  remainder  to 
their  issue  severally  aiid  respectively  in  tail  general,  with  cross-remainders 
over,  there  being  two  daughters,  cross'-remainders  inserted,  not*  only  amcnig  the 
several  children  of  each,  but  also  as  between  the  two  families. 

Implication  of  cross-remainders  under  a  direction  in  default  of  siich  issue  to  go 
over  (a),  [p.  400.] 

Thomas  Woobroofe  Smith  devised  real  estates  to  trustees  and 
their  heirs,  upon  trust  for  the  use  and  benefit  of  all  and  every  his 
children,  who  should  live  to  attain  the  age  of  twenty-one  years,  or 
be  married,  which  should  first  happen,  in  equal  shares  and  propor- 
tions, undivided  for  and  during  their  respective  lives,  with  remainder 
to  their  issue  severally  and  respectively  in  tail  general  with  cross-re- 
mainders over  ;  directing  his  trustees  at  the  expense  of  his 
[*  399]     *  personal  estate  to  make  a  settlement  accordingly  ;  that 

(1)  Mos.  121. 

(2)  2  Atk.  96, 

(3)  2  Ves.  560. 
4)  JhUe,  vol.  xi.  12. 
;5)  Coop.  257. 
[a)  See  1  Jarman,  Wills  (Lond.  ed.  1844)  46&-476 
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the  proportion  of  each  daughter  of  the  profits,  (&c.  should  be  for 
her  separate  use,  not  subject  to  the  debts,  &c.  of  any  husband ; 
with  power  to  each  daughter  to  apportion  their  several  shares  of  the 
income  of  the*  said  estates  among  each  of  her  or  their  lawful  issue  in 
such  shares  as  she  or  they  might  think  proper:  and  requiring  the 
marriage  of  his  daughters  to  be  with  consent  of  their  mother  and  the 
trustees. 

By  a  Decree  at  the  Rolls  the  Master  was  directed  to  settle  a  proper 
conveyance  according  to  the  Will ;  and  it  was  declared,  that  the  De- 
fendants Ann  Barton  and  Maria  Woodroofe  Smith  were  to  have  no 
greater  estates  limited  to  or  in  trust  for  their  respective  separate  use 
than  estates  for  life. 

Exceptions  were  taken  to  the  Report,  that  the  Master  had  in  set- 
tling the  draft  of  the  indenture  of  release  inserted  crossremainders, 
not  only  as  between  the  several  children  of  Anne  Barton  and 
Maria  Woodroofe  Smith  respectively,  but  also  as  between  the  two 
families ;  and  had  not  inserted  a  limitation  in  fee  of  the  undivided 
parts  and  shares  to  Anne  Barton  and  Maria  Woodroofe  Smith  res- 
pectively in  default  of  issue  of  either.. 

Mr.  •Roupell  and  Mr.  David  Jones,  for  the  Defendants,  in  support 
of  the  Exceptions.  Mr.  Hart  and  Mr.  Raithby,  for  the  Plaintiffs, 
the  Trustees,  maintaining  ^e  Report.  . 

The  Master  of  the  Rolls  expressed  his  opinion  in  favor  of  the 
Report. 

*  Ji/ne  6th.  The  Master  of  the  Rolls  [Sir' William  [*  400] 
Grant]. — I  adhere  to  the  opinion  I  before  expressed. 
»This  is  not  a  question  about  raising  cross  remainders  by  implication  ; 
but  the  settlement  contains  an  express  direction  to  insert  cross  re- 
mainders. Estates  for  life  only  are  given  to  the  children,  with  re- 
mainders in  tail  to  their  several  and  respective  issue ;  and  cross  re- 
mainders are  directed  to  be  inserted  after  such  limitation.  That  di- 
rection would  not  be  substantially  complied  with  without  inserting  a 
direction,  that  upon  failure  of  issue  of  the  one  the  estate  should  go 
to  the  other.  Even  under  a  direction,  that -in  default  of  such  issue  it 
should  go  over,  upon  the  modern  decisions  cross  remainders  would  be 
implied  (1).  Here  is  no  disposition  of  the  reversion ;  but  It  is  not 
probable,,  that  he  meant,  his  children,  to  whom  he  intended  to  give 
only  estates  for  life,  should  take  the  fee,  while  there  was  any  issue 
to  take  the  inheritance. 

The  Exceptions  were  over-ruled. 

1.  This  case  is  likewise  reported  in  Coop.  257. 

2.  As  to  tibe  propriety  of  inserting  cross-remainders  in  an  instrument  intended 
to  carry  into  effect  a  limitation  by  will  in  favor  of  all  the  testator's  children,  not- 
withstanding the  testator  may  have  used  words  which,  in  their  strict  technical 

(1)  Anttf  Green  v.  SUpkens,  vol.  xii.  419,  xvii.  64.  See  the  note,  iii.  541 ;  xi 
425. 
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application,  may  appear  advene  to  the  introduction  of  cross  remainden,  see,  wnU^ 
the  notes  to  Grtm  v.  SUphtns^  12  Y.  419.  ' 

3.  Another  question,  arising  out  of  th^  same  wiU,  in  which  the  present  suit 
originated,  is  reported  in  1  Jack.  &  Walk.  6SS,  under  the  tide  of  Brewdtr  ▼• 


SMITH  V.  CAMPBELL  (1). 
[Rolls.— 1815,  Jdne  16,  20.] 

BfiquKST  by  a  testator  in  India,  *<to  my  nearest  surviving  relations  in  my  native 
country,  Irelsnd,"  confined  to  brothers  and  sisters,  living  in  Ireland  or  else> 
where :  the  addition  of  a  mistaken  description,  viz.,  of  the  place  of  residence, 
not  vitiating  a  gift  to  persons  otherwise  sufficiently  described  (a).  Nephews 
and  nieces  excluded. 

The  word  **  relations,**  or  ^  near  relations,**  from  their  indefinite  extent  confined  to, 
the  next  of  kin  under  Uie  Statute  c^  Distributions  (6),  [p.  403.] 

Whether  a  bequest  to  '*next  of  kin,**  without  reference  to  the  Statute  of  Distribu- 
tions or  a  division  as  in  cas^  of  intestacy,  should  not  be  confined  to  nearest  of 
kindred,  as  brothers  and   sisters,  excluding  nephews  and  nieces,  qwBrt[c)f 
[p.  404.] 

Technical  signification  of  the  words  "'  next  of  kin,**  with  reference  to  the  Statute 
of  Distributions,  [p.  404.] 

John  Smith,  by  his  Will,  dated  the  18th  of  August,  1807,  made 
in .  the  East  Indies,  where  he  was  then  stationed,  being 
[*  401]     *  surgeon  of  the  94th  Regiment,  after  some  legacies  dis- 
posed of  the  residue  of  His  property  in  the  following 
manner : 

"  The  remains  of  my  property  of  every  description  to  be  sent* 
home  as  it  may  be  realised  and  equally  distributed  among  my  near- 
est surviving  relations  in  my  native  country  Ireland." 

(1)  Coop.  275. 

(a)  As  to  the  addition  of  a  mistaken  description,  see  anU^  p.  381,  note  (a)  Stoek- 
dale  V.  Btuhby. 

(b)  See  ante  note  (a)  Devime  v.  MdUah,  5  V.  529;  Qreen  ▼.  Howtrd,  1  Bro.  C. 
C.  (Am.  ed.  1844)  31, 33,  note  (a)  and  cases  cited. 

(c)  If  a  will  contains  a  limitation  over  of  personal  property  to  the  testator's  iiezf 
of  kin,  in  the  event  of  the  failure  of  a  previous  gift  of  the  same,  it  has  been  a 
vexed  question  in  the  English  books,  whether  the  limitation  is  to  be  confined  to 
the  nearest  in  blood,  or  to  the  next  of  kin  within  the  Statute  of  Distributions.  See, 
for  a  consideration  of  this  question,  4  Kent,  (5th  ed.)  537  note ;  PhUim  v.  Garth,'^ 
Bro.  C.  C.  (Am.  ed.  1844)  64,  70  and  notes ;  Hinckley  v.  Madarens,  1  Mylne  d&  K. 
27 ;  Eltnsley  v.  Young,  2  Mylne  &  K.  82,  780.  According  to  the « best  construc- 
tions, the  words  next  of  kin  have  acquired  a  technical  meaning,  and  ought  to  be 
taken  to  mean  the  next  of  kin  according  to  the  Statute  of  Distnbutions,  unless  it 
appears  by  the  explanatory  context  that  the  testator  intended  by  the  words  his 
nearest  of  blood,  and  to  exclude  the  representatives  of  a  deceased  brother  and 
sister,  and  to  give  all  to  the  surviving  brother  or  sister,  which,  according  to  Mr. 
Chancellor  Kent,  would  be  a  very  unreasonable  and  forced  construction,  when  the 
words  ntrt  of  kin  are  used  simpliciter,  without  any  explanation.  Wright  v.  TVut- 
teea  of  the  Mdhodist  Rjnscopal  Church,  1  Hoffman,  Ch.  213.  See  also  MeCuUough 
V.  Lee,  7  Ohio,  15;  London  Law  Mag.  for  August,  1835,  art  5,  where  this  ques- 
tion is  fully  and  skilfully  examined ;  2  Williams,  Exec.  (2nd  Am.  ed.)  815, 81d  " 
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The  testator  died  on  the  S4th  of  August^  1807.  Under  a  De- 
cree, directing  inquiries,  the  Master's  Report  stated,  that  the  testator 
at  the  time  of  his  death  had  one  brother,  the  Plaintiff,  Adam  Smith, 
and  iwo  sisters,  Jane  Dixon  and  Mary  Smith,  all  living  in  Ireland, 
five  nephews  and  a  niece  also  living  in  Ireland,  the  children  of  a 
brother,  who  died  in  1800,  and  two  sisters,  at  the  time  of  his  death 
and  still  residing  in  America.  Jane  Dixon  died  in  1810;  and  Mary 
Smith  in  1811.  The  Report  stating  the  Master's  opinion,  that  the 
Plaintiff  and  the  two  deceased  sisters  of  the  testator  were  his  near- 
est relations  residing  in  Ireland  at  his  death,  a  Petition  was  pre- 
sented by  the  Plaintiff  and  the  personal  representatives  of  the  de- 
ceased sisters,  praying  a  confirmation  of  the  Report ;  and  a  declar- 
ation, that  the  Petitioners  are  entitled  to  the  residue,  &c. 
•  Mr.  Hart  and  Mr.  Trower,  in  support  of  the  Petition. 

Mr.  Leach  and  Mr.  Perkins,  for  the  sisters  in  America* 

The  question  upon  this  Will  is,  whether  actual  residence  in  Ire* 
land  id  required.  That  country  is  specified,  not  as  the  residence,  on 
which  the  legacy  is  to  depend,  biit  as  a  description  of  the 
situation  of  the  legatees.  *  If  the  words  import  a  condi-  [^  402] 
tion,  do  they  mean  a  change  of  domicil,  or,  that  the  legacy 
would  be  forfeited  by  merely  crossing  to  Scotland  ?  If  a  condition 
is  not  clearly  intended,  it  is  mere  description,  erroneous  as  to  two 
of  the  objects. 

Sir  Samikl  B4^mtlly  and  Mr.  Parker  for  the  nephews,  and  niece, 
referred  to  the  case  of  fVhithorne  v.  Harris  (1)  ;  in  which  the  words 
<<  near  relations"  were  confined  to  the  next  of  kin,  according  to  the 
Statute  of  Distributions  ^2)  ;  observing,  that  the  expression  in  the 
superlative  degree  was  still  more  favorable  to  that  interpretation. 
.  .Mr.  Hartf  in  reply. — ^Accidental  absence,  not  operating  a  change 
of  domieil,  might  raise  a  question  :  but  the  Report,  that  the  brother 
and  two  sisters  were  the  nearest  relations  of  the  testator  living  in 
Ireland  at  his  death,  means  domiciled,  not  being  there  for  a  purpose 
merely  temporary.  The  words,  being  clear  in  themselves,  are  not 
open  to  conjecture ;  and  must  be  understood,  as  they  are  used  in 
common  parlance  ;  meaning  those  nearest  in  consanguinity ;  there- 
fore not  admitting  nephews  and  nieces  with  a  brother  and  sisters. 
In  the  case  referred  to,  and  Thomas  v.  Hok  (3),  the  Court  did  not 
extend  the  bounty ;  but  restrained  the  general,  indefinite,*  descrip- 
tion of  the  objects ;  adopting  the  Statute  from  necessity  as  a  rule 
of  convenience  for  designating  the  persons  to  take. 

*  June  20th.     The  Master  of  the  Rolls  [Sir  Wil-     [*  403] 
LiAM  Grant]. — ^Tbe  first  question  is  upon  the  meaning  of 
the  words  <^  my  nearest  surviving  relations."     They  are  contended 
on  one  side  to  mean  those  persons,  who  are  next  in  blood  to  the 
4estator :  on  the  other  they  are  represented  as  equivalent  to  the  next 

(l)2Ves.as?7. 

(2)  Stat  22  &  23  Ch.  IT.  c.  10. 

(3)  For.  251. 
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of  kin^  accordiiTg  to  the  Statute  of  Distributions.  The  neareed  re- 
lations of  this  testator  happen  to  be  a  brother  and  sister.  There 
are  likewise  nephews  and  a  niece,  the  children  of  a  deceased  broth- 
er ;  who  would  be  entitfed  to  a  share  under  the  latter  construction 
of  these  words. 

From  the  indefinite  extent  of  the  word  ^'  relations,"  it  has  beeil 
found  necessary  to  narrow  it  by  a  construction,  confining  it  to  the 
next  of  kin  under  the  Statute.  The  words  "near  relations"  are 
likewise  of  uncertain  signification :  as  to  them  therefore  the  same 
construction  has  \)een  resorted  to :  but  there  is  no  uncertainty  in  the 
words  "  nearest  relations."  It  is  as  easy  to  ascertain,  who  they  are, 
as  the  next  of  kin  under  the  Statute.  There  is  therefore  no  neces- 
\8ity  for  resorting  to  construction,  either  to  confine,  or  extend,  a  des- 
cription in  itself  sufficiently  certain. 

In  the  case  of  Edge  v.  Salisbury  (1)  the  words  were  "  nearest 
relations ; "  who  were  the  same  persons  as  the  next  of  kin  accord- 
ing to  the  Statute.  Lord  Hardwicke  therefore  had  no  occa^on  to 
consider,  whether,  supposing  the  latter  had  been  a  larger  descrip- 
tion; he  would  have  let  in  all  the  persons,  who  would  have  been  en- 
titled in  the  case  of  intestacy,  though  not  answering  the  description 

of  nearest  relations. 
[*  404]  *  Even  if  the  words^  were  "  next  of  kin,"  yet  if  ther6 
was  nothing  to  show,  that  he  had  reference  to  the  Stat- 
ute of  Distributions,  or  to  a  division  as  in  the  case  of  intestacy, 
the  inclination  of  my  opinion  would  be,  that  the  nearest  in  kin- 
dred only  are  entitled ;  and ,  that  brothers  and  sisters  would  ex- 
clude nephews  and  nieces  from  participating  in  such  a  bequest  (2). 
I  know,  the  contrary  was  determined  by  Mr.  Justice  Buller  in  PAt7- 
lips  V.  Garth  (3)  ;  who  held,  that  under  the  words  "  next  of  kin  " 
two  surviving  brothers  were  not  alone  entitled,  but  nephews  and 
nieces  were  to  come  in  with  them.  That  case  came  before  Lord 
Timrlow,  but  not  upon  that  point ;  the  brothers  not  appealing  from 
Mr.  Justice  Butler's  decision ;  but  the  inclination  of  Lord  Thur- 
low's  opinion  was  so  strong  against  that  of  Mr.  Justice  Buller,  that 
his  Lordship  directed  the  cause  to  stand  over ;  that  the  brothers 
might  have  an  opportunity  of  applying  to  rehear  the  cause.  It  was, 
however,  compromised;  and  there  was  no  decision  on  that  point. 
In  the  case  of  Garrick  v.  Lord  Camden  (4)  the  Lord  Chancellor, 
referring  to  Lord  Thurlow's  doubt,  states  his  own  also,  with  regard 
to  that  decision  of  Mr.  Justice  Buller. 

Supposing,  however,  that  decision  to  be  right,  it  went  upon  a 
principle,  that  leaves  this  case  untouched.'  The  principle  of  that 
decision  was,  that  the  words,  ^^  next  of  kin  "  had  received  a  techni- 
cal signification  by  reference  to  the  Statute  of  Distributions ;  there- 
fore, the  testator,  using  those  words,  must  be  understood  in  the  sense, 

(l)Amb.70. 

(2)  AnU,  Wvmbks  v.  PUchtr,  vol.  xiL  433 ;  Mon.  1  Madd.  36. 

(3)  3  Bro.  C.  C.  64. 

(4)  Jhity  vol.  xiv.  372 ;  see  385. 
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in  which  they  are  used  in  a  case  of  intestacy :  but,  as  the  words 
"  nearest  relations "  have  not  received  any  technical  construction, 
and  are  therefore  to  be  understood  in  their  natural  signifi- 
cation, it  is  impossible  to  say,  that  *  nephews  and  nieces  [*  405] 
are  to  be  classed  among  the  nearest  relations,  where  there 
are  a  brother  and  sister.  The  nephews  and  nieces  therefore  have 
no  claim  under  this  bequest  (1). 

The  next  question  is  as  to  the  effect  of  the  words  "in  my  native 
country  Ireland : "  do  they  make  part  of  the  description,  which  the 
relations  must  bear,  to  be  entitled  under  this  bequest :  or  are  they 
.  merely  descriptive  of  the  place,  in  which  the  testator  supposed  his 
relations  to  reside  ?  In  the  one  case  their  residence  in  Ireland  was 
a  condition,  which  the  relations  must  fulfil:  that  is,  a  description, 
which  they  must  answer :  in  the  other  it  is  immaterial,  whether  the 
testator  has  or  has  not  correctly  described  the  place  of  residence  of 
those,  who  are  sufficiently  ascertained  by  the  general  denomination 
"  nearest  surviving  relations."  My  opinion  is,  that  he  only  meant 
to  designate  the  place,  in  which  he  supposed  his  relations  were  to 
be  found.  He  directs  the  residue  to  be  sent  home,  and  distributed 
among  his  ''nearest  surviving  relations."  Had  he  stopped  there, 
bis  executors  might  not  have  known,  what  was  the  home  he  meant, 
and  where  his  nearest  relations  were  to  be  found.  He  therefore 
adds  "  in  Ireland ; "  as  being  his  home,  and  the  place,  in  which  his 
relations  are  to  be  looked  for.  He  had  left  them  there  :  anfl  for  any 
thing  that  appears  he  supposed  them  to  be  still  residing  there.  The 
words,  it  must  be  confessed,  are  in  a  degree  ambiguous ;  admitting 
either  construction ;  a  restriction,  implying  that  no  relations,  unless 
residing  in  Ireland^  should  take  ;  or  a  superadded  description,  only 
denoting  the  place  of  their  residence.  The  latter  seems 
to  me  the  true  construction:  for  there  *is  in  the  context  [*  406] 
nothing  to  show,  that  he  contemplated  any  distinction  be- 
tween relations  living  in  and  out  of  Ireland ;  which  is  not  put  in 
contradistinction  to  any  other  country,  but  in  a  simple  and  absolute 
sense.  If  a  distinction  of  thai  kind  had  been  present  to  his  mind, 
his  meaning  would  have  been  more  clearly  expressed.  He  has  not 
said  "residing  in  Ireland,"  but  simply  "in  Ireland."  What  would 
answer  that  description  ?  domiciled  there :  residing  there  at  the  date 
of  his  Will,  or  at  the  time  of  his  death  ;  or  just  returned  there  after 
a  long  absence  ?  If  he  had  it  in  contemplation  to  make  residence 
in  Ireland  a  condition,  he  would  in  some  way  have  marked  the  sort 
of  residence  he  required.  It  is  not  probable,  considering  that  he 
had  himself  been  many  years  out  of  the  kingdom,  that  he  should 
have  excluded  those,  who  had  imitated  his  example,  and  gone  to 
seek  their  fortune  in  another  country. 

Though  the  words  are  ambiguous,  I  think  the  sounder  construc- 
tion is,  that  he  intended  merely  to  describe  the  place  of  residence  ; 


(1)  Marsh  V.  Margk,  1  Bro.  C.  C.  293. 
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and  it  is  perfectly  settled,  that  the  addition  of  a  mistaken  descrip- 
tion will  not  vitiate  a  gift  to  persons^  otherwise  sufficiently  ascer- 
tained.   

1.  This  case  is  likewise  reported  in  Coop.  275. 

2.  As  to  the  construction  of  a  bequest  to  "relations,"  ** nearest  relations,** 
"  next  of  kin,"  or  **  family,"  of  thd  test&tor,  see,  an/e,  notes  5,  6,  7,  to  Broum  v. 
H^g9,  4  V.  708. 

3.  An  inaccurate  description,  unnecessarily  superadded,  will  not  be  allowed  to 
vitiate  a  bequest  to  a  party  who  is  otherwise  sufficiently  described:  see  notes  2, 
3,  to  Parsons  v.  Parsons,  1  V.  266. 
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[Rolls.— 1815,  June  19,  20.] 

Pr£8Umftioiv  of  Satisfaction  of  a  legacy  by  a  portion  from  a  parent  or  person  m 
loco  Parentis  not  applied  to  an  illegitimate  child :-  no  relationship  existing  in 
law :  nor  recognised  expressly  or  by  inference  by  the  ^estator,  neither  a  legal 
parentj  nor  assuming  the  parental  character,^  or  discharging  parental  duties ; 
and  nothing  in  the  nature  or  manner  of  the  legacy  indicating,  that  it  was  given 
as  a  portion  by  a  father  for  his  child. 

No  general  rule,  that  a  second  gift  must  be  understood  as  substitution,  not  addi* 
tion :  but  a  reasonable  presumption,  that  a  debtor  does  not  mean  to  pay  twice  (a), 
[p.  411.1 

Origin  of  the  presumption  against  double  portions  from  giving  the  name  of -debt 
to  a  portion  from  father  to  child;  not  perhaps  with  great  propriety  in  a  country, 
where  there  is  no  claim  to  any  thing  in  the  nature  of  Legitime  (b),  [p.  412.1 

To  come  within  that  rule  the  donor  must  be  parent,  or  m  &co  Partis ;  and  the 
first  gift  must  be  in  nature  of  a  portion,  [p.  412.] 

Distinction  between  legitimate  and  illegitimate  child,  as  to  the  presumption 
against  double  portions,  favorable  to  the  l8tter(c),  [p.  412.] 

Subsequent  provision  for  a  legatee  not  of  itself  an  ademption,  [p.  412.] 

Thomas  Neatby  by  his  Will,  dated  the  7th  of  June,  1809,  gave 
to  iPhomas  Wetherby  the  principal  sum  of  1000/.  then  due  and 
owing  to  him,  the  testator,  on  mortgage  of  premises  in  Nicholas- 
lane,  Lombard-street,  from  Samuel  Scholey  ;  provided,  and  the  tes- 

(1)  Coop.  279. 

(a)  The  doctrine  of^  constructive  ademption  of  legacies  has  never  been  applied 
to  legacies  to  mere  strangers,  unless  under  very  peculiar  circumstances ;  such,  as 
where  tlie  legacy  is  given  for  a  particular  purpose,  and  the  portion  is  afterwards, 
in  the  lifetime  of  the  party,  given  exactly  for  the  same  purpose,  and  for  none 
other.  Except  in  cases,  standing  upon  such  peculiar  circumstances,  and  which, 
therefore,  seem  to  present  a  very  cogent  presumption  of  an  intentional  ademption, 
the  rule  prevails,  that  a  legacy  to  a  stranger,  legitimate  or  illegitimate,  is  not 
adeemed  by  a  subsequent  portion  or  advancement  in  the  lifetime  of  the  testator, 
without  some  expression  of  such  intent  manifested  in  the  instrument,  or  by  some 
writing  accompanying  the  portion  or  advancement  2  Story,  Eq.  Jur.  §  1117.  See 
also  in  respect  to  satisfaction,  2  Williams,  Exec.  956 ;  anttj  note  (a)  HinchKffc  v. 
Hinchdiffe,  3  V.  516. 

(h)  With  regard  to  the  Lespiimt  which  is  unknown  in  our  law,  see  4  Burge, 
Comm.  on  Colonial  and  Foreign  Laws,  221-311. 

(c)  Seo  €aiU  note  (a)fizp€^  Dubod,  18  V.  140. 
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tator  directed,  that,  if  the  said  sum  of  1000/.  should  happen  to  be 
paid  to  him  before  his  decease,  then  the  said  legatee,  thereinbefoFe 
directed  to  be  paid'  out  of  the  said  sum,  which  should  or  might  be 
paid  to  the  testator  iu  his  life-timCj^  should  be  paid  such  sum,  there- 
inbefore given  to  him,  out  of  the  rest,  residue,  and  remainder,  of 
the  testator's  estate  and  eflfects  thereinafter  given  to  Mrs.  Ann 
Stubbs,  the  wife  of  Richard  Stubbs ;  and  he  gave  all  the  rest,  resi- 
due, and  remainder,  of  his  estate,  &c^  not  thereinbefore  by  him 
specifically  bequeathed,  of  what  nature  or  kind  soever  and. whereso- 
ever, that  he  should  or  might  die  possessed  of,  interested  in,  or  en- 
titled unto,  at  the  time  of  his  decease,  to  his  daughter  Anne  Stubbs 
for  her  separate  use. 

The  Bill  claimed  the  legacy.  The  answer  of  the  executors  stated 
and  admitted,  that  in  August,  1810,  the  mortgage  was  paid*  oflf: 
and  the  money  was  paid  by  the  testator  into  his  banker's;  that  the 
testator  purchased  in  the  same  month  of  August,  700/.  3  per  cent. 
Reduced  Bank  Annuities,  in  November  following  1300/.,  and  in 
July,  181 1. 400/.,  in  the  same  fund  ;  that  the  whole  fund,  viz.  2400/., 
was  in  August  1811  transferred  by  the  testator  into' the 
**  joint  names  of  himself  and  the  PlaintiiT;  and  by  inden-  [*  408] 
tures,  dated  the  27th  of  March,  1813,  reciting,  that  the 
testator  had  some  time  since  purchased  in  his  own  name  and  with 
his  own  money  2400/.  3  per  cent.  Reduced  Bank  Annuities,  and 
had  about  August  1811  transferred  the  same  into  the  joint  nam^s 
of  himself  and  the  PlaintiiT,  and  made  ^uch  transfer  as  a  provision 
for  the  Plaintiflf  after  his  death,  he  declared  the  trust  accordingly 
foriiimself  for  life,  and  after  his  decease  for  the  Plaintiflf,  his  execu- 
tors, &.C.  The  answer  also  stated,  that  the  testator  was  the  puta- 
tive father  of  the  Plaintiff. 

Mr.  Leach,  and  Mr.  Heys,  for  the  Plaintiflf. — The  principle,  on 
which  the  presumption  against  a  double  provision  stands,  is  ques- 
tionable ;  though  the  rule  cannot  now  be  disputed :  but  it  has  not 
gone  farther  than  the  case  of  parent  and  child,  a  daughter ;  every 
case  being  that  of  a  daughter ;  and  the  doctrine  probably  never  was 
applied  to  a  £on.  It  will  however  be  represented  as  applicable  to  a 
person,  putting  himself  in  loco  Parentis :  but  that  must  be  shown. 
The  late  case  Ex  parte  Pye  and  Dubost  (1),  where  this  subject  was 
much  considered  by  the  Lord  Chancellor,  is  a  strong  authority 
against  the  presumption  in  the  case  of  an  illegitimate  child,  and  for 
requiring  circumstances  to  show  the  purpose  of  satisfaction.  Trim- 
mer V.  Bayne-(2)  is  distinguished  by  the  circumstance,  that  the  leg- 
acy was  given  expressly  as  a  portion ;  and  in  Robinson  v.  fVhii- 
ley  (3),  the  case  of  a  legitimate  child,  a  general  pecuniary  gift  after 
marriage  did  not  raise  a  presumption  of  satisfaction.  The 
presumption  is  confined  to  ''^advancement  in  the  life  of  [*  409] 
the  parent ;  and  does  not  arise,  where  both  provisions  are 

(1)  AnU^  vol.  xviii.  140. 
(d)  jtfnle,  vol.  vii.  508. 
(3)  JbUCy  voL  ix.  577. 
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to  take  eflfect  after  his  death..  These  two  provisions  are  not  of  the 
same  nature ;  and  all  the  circumstances  show,  that  both  were  in- 
tended ;  and  not  one  as  a  substitution  for  the  other. 

Sir  Samuel  RomiUy  and  Mr,,  Shadwell,  for  the  Defendants. — 
Notwithstanding  the  case  Ex  parte  Pye  and  Dubost^  the  rule  of  pre- 
sumption applies  to  a  person  in  loco  Parentis,  and  also  to  a  putative 
father  and  child.  A  peculiar  circumstance  in  that  case  is  the  testa- 
tor's statement  that  tlie  legatees  were  not  his  children,  but  the 
daughters  of  another  man.  That  is  a  principal  foundation  of  the 
Lord  Chancellor's  judgment ;  who  thought,  that  the  gift  must  be  by 
a  person  at  that  time  standing  vi  logo  Parentis,  There  are  many 
authorities  for  applying  this  presumptipn  to  a  person,  who  has  put 
binpself  in  the  place  of  a  parent :  Shudal\.  JekyU  {!),  Debeze  y, 
Man  (2).  The  latter  is  also  the  case  of  a  man  providing  for  his  nat- 
ural child.  In  Grave  v.  Lord  Salisbury  (3),  the  application  of  the 
rule  was  prevented  by  the  different  circumstances  of  the  two  pro- 
visions :  but  Lord  Thurlow  recognized  the  general  rule,  as  applica- 
ble either  to  a  parent  or  a  person  in  loco  Parentis,  inteiyling  each 
subject  as  portion,  advancement,  or  provision.  In  Trimmer  v.  Bayne 
the  Lord  Chancellor  held  the  presumption  applicable  to  a  natural 
child  ;  and  acted  upon  it.  That  case  is  an  instance,  where  the  sec- 
ond provision  was  not  to  take  place  until  after  the  testator's  death  ; 
which  makes  the  presumption  stronger  ;  as  it  is  a  provision  of  the 
same  kind,  in  the  nature  of  a  testamentary  provision.  A 
|r#410j  ''^material  feature  of  this  case  is,  that  what  was  first  given 
had  been  destroyed  ;  and  the  testator  had  been  looking 
forward  to  that  event,  the  ademption  of  the  legacy  by  payment  of 
the  mortgage.  In  the  very  same  month  he  purchased  part  of 
the  Stock.  •  This  is  the  way,  in  which  he  intended  to  provide 
for  the  PlaintifT;  and  can  that  intended  provision,  merely  as  it  is  to 
take  effect  after  the  testator's  death,  be  less  favorably  considered  ? 
A  second  legacy  by  a  codicil,  certainly  is  an  addition  ;  being  given 
by  an  instrument  of  precisely  the  same  nature  as  the  Will. 

Mr.  Leach  in  reply. — It  cannot  be  considered  perfectly  settled, 
that  satisfaction  is  equally  presumed  in  the  case  of  a  person  tn  loco 
parentis  ;  or,  how  that  relation  is  constituted,  and  who  can  sustain 
it.  Lord  Thurlow  seems  to  have  thought,  that  a  grandfather  did 
not,  and  other  Judges  have  expressed  their  opinion,  that  an  uncle 
did,  sustain  it.  At  least  it  can  exist  only  between  persons  legally 
connected,  not  mere  strangers  ;  in  which  light  alone  Lord  Hard- 
wicke  has  said  a  natural  child  and  his  reputed  father  stand  in  a 
Court  of  Justice  ;  and  the  Lord  Chancellor  also  in  Ex  parte  Pye  and 
Dubosi  states  Lord  Thurlow's  remark,  though  it  does  not  appear  in 
the  report  of  Grave  v.  Lord  Salisbury,  that  the  law  does  not  ac- 
knowledge such  a  relation.  This  is  precisely  the  case  of  Grave. 
v.  Lord  Salisbury  ;  a  person,  as  described,  having  no  connection  or 

(1)  2  Atk.  516. 

(2)  2  Bro.  C.  C.  ]65. 

(3)  1  Bro.  C.  C.  425. 
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affirrity  with  the  testator.  The  reasoning  must  be  the  same  as  if  the 
object  of  his  bounty  had  been  an  orphan,  educated  by  him,  but  no 
relation.  If  a  putative  father  could  by  description  upon  the  face  of 
the  Will  represent  himself  as  standing  in  loco  parentisy  so 
could  any  other  person  :  but  that  description  is  not  *  to  be  [*  41 1] 
found  in  this  Wilt.  The  case  of  Trimmer  v.  Bayne, 
which  is  supposed  to  distinguish  a  natural  child  from  a  stranger,  was 
decided  not  upon  the  principle  of  satisfaction,  but  upon  this,  that 
the  legacy  being  on  the  face  of  the  Will  described  as  a  marriage  por- 
tion, the  child,  having  received  a  portion  on  marriage  during  the  tes- 
tator's life,  could  not  have  that  legacy  also ;  the  object  being  an- 
swered ;  and  not  applying  therefore  to  circumstances  existing  at  the 
testator's  death.  This  is  a  substantive  legacy,  if  the  mortgage  does 
not  exist,  to  be  taken  out  of  the  residue,  as  any  other  legacy  :  the 
24002.,  appropriated  by  the  testator  during  his  life,  never  formed  part 
of  the  residue  ;  and,  if  not  given  as  a  portion,  it  is  no  satisfaction. 

June  20th,  The  Master  of  the  Rolls  [Sir  William  Grant]. — 
It  is  admitted,  that  generally  a  man  is  entitled  to  the  benefit  of  as 
many  gifts  as  another  thinks  proper  to  bestow  upon  him ;  and  I 
know  of  no  general  rule,  that  a  second  gift  must  be  understood  to 
b^  a  substitution  for  a  former  one,  and  not ,  an  addition  to  it ;  but  it 
has  been  reasonably  enough  presumed,  that  a  man  does  not  mean  to 
pay  twice  the  same  debt  ,*  and  Judges  in  Equity  have  been  in  the 
habit  of  giving  the  name  of  debt  to  a  portion,  given  by  a  father  to 
a  t\n\d  (hoi  perhaps  with  great  propriety  in  a  Country,  where  there 
is  no  claim  to  any  thing  in  the  nature  of  Legitime)  ;  and 
thence  a  *  presumption  ha^s  been  raised  against  the  inten-  [*412] 
tion  of  the  father  to  give  two  portions :  but,  to  bring  a  case 
within  that  rule,  the  donor  must  be  a  parent,  or  a  person  in  loco  paren- 
tis; and  the  first  gift  must  be  in  the  nature  of  a  portion,  to  answer  . 
the  description  of  a  debt,  which  is  to  be  satisfied  by  the  si^bsequei^t 
provision. 

It  is  impossible  to  refuse  assent  to  the  Lor(f  Chancellor's  distinc- 
tion in  the  case  Ex  parte  Dubost  (1)  between  legitimate  and  illegiti- 
mate children :  however  whimsical  its  operation  may  be  in  giving 
the  latter,  in  the  application  of  this  rule,  an  advantage  over  the  for- 
mer. This  testator  has' not  in  either  instrument,  the  Will,  or  the 
Declaration  of  Trusty  recognized  any  relationship  between  himself 
and  the  legatee  ;  or  used  any  expression,  from  which  it  can  be  in- 
ferred. In  consideration  of  Law  none  existed  between  them.  This 
is  a  case  therefore,  not  of  a  legal  parent,  or  a  person  assuming  the 
parental  character,  or  discharging  parental  duties:  nor  is  there  any 
thing  in  the  nature  or  manner  of  the  legacy,  indicating,  that  it  is 
given  as  a  portion  by  a  father  for  his  child.  This  legacy  differs  in 
nothing  from  any  other  legacy. 

The  Plaintiff  therefore  must  be  considered  as  a  mere  legatee ; 
and  it  was  never  contended,  that  a  subsequent  provision  for  a  lega- 

(1)  Ante.  vol.  xviii.  140;  see  the  notes i.  112, 259. 
vol.  XIX.  18 
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tee  does  of  itself  operate  as  an  ademption  of  the  legacy.  Here  is 
notliing  therefore,  precluding  the  Plaintiff  from  claiming  the  legacy 
Under  this  Will.  

1.  Tfiis  case  is  likewise  reported  in  Coop.  279. 

2.  As  to  the  coses  in  which  a  legacy  is  held  to  be  adeemed  by  a  pcNrtion  ad- 
vanced to  the  legatee  by  the  testator  in  his  lifetime,  see,  anU^  note  1  to  ExparU 
Pye,  18  V.  140. . 


[*413]  SEVIER  II.  GREENWAY(l). 

[RoLtB.— 1815,  JuwK  20, 2a] 

CoJtsTRDCTiQN  of  sevefal  instrumentB  as  a  mortgage;  though  one  imported  a 
purchase  (a). 

The  bill  stated  a  mortgage,  for  a  term  pf  1000  years,  to  secone 
SOL  which  by  assignments  became  vested  in  the  Defendant  Green- 
way,  a  conveyance,  mad^  in  November  1799,  reciting  the  mortgage 
and  assignments,  and  that  the  Defendant  Greenway  bad  lent  to  the 
Plaintiff,  then  entitled  to  the  equity  of  redemption,  the  farther  sum 
of  50/.,  and  had  contracted  to  purchase  the  property  in  mortgage  at 
150L ;  out  of  which  the  Defendant  was  to  retain  the  80/.  and  50/. ; 
and  declaring,  that  the  Plaintiff  granted  and  released  the  premises  to 
the  Defendants  Greenway  and  Marchant;  their  heirs  and  assigns,  to 
the  use  of  Marchant  during  the  life  of  Greenway,  in  trust  for  Green- 
way ;  with  remainder  to  Greenway  and  his  heirs  ;  subject  to  a  Pro- 
viso^  that,  if  the  Plaintiff  should  within  two  years  be  minded  to  re- 
purchase the  premises,  and  should  pay  to  the  Defendant  Greenway 
150/.  with  lawful  interest  to  the  time  of  payment^  then  the  Defend- 
ants should  re-convey  the  premises. 

The  Bill  farther  stated  articles  of  agreement  made  the  11th  of 
January,  1800,  refciting,  that  the  Plaintiff  was  entitled  to  and  pos- 
sessed of  the  premises,  being  very  much  out  of  repair ;  and  that,  not 
having  power  to  repair  the  same,  he  had  applied  to  the  Defendant 
Greenway  to  cause  the  same  to  be  repaired  at  his  own  expense ;  and 
declaring  that  it  should  be  lawful  for  the  Defendant  Greenway  to 

expend  such  sums  of  money  as  should  be  necessary  to 
[*414]     repair  the  same,  and  to  let  the  same,  and  to  *  retain  the 

rents  for  his  reimbursement,  until  his  expenses,  with  law- 
ful interest,  should  be  paid  ;  the  Plaintiff,  who  had  been  tenant  in 

(1)  Ex  Rdaiione. 

(cr)  In  what  cases  parol  evidence  is  admissible  to  sho^  that  a  deed  or  convey- 
ance, absolute  on  its  face,  was  intended  by  the  parties  only  as  a  mortage,  or  se- 
.  curity  for  the  payment  of  mon^y,  see  iS^e  v.  ManhaUan  Co.  1  Paige,  48 ;  Wnt- 
tick  V.  Kane,  Id.  202;  Rom  v.  JSTorvell,  1  Wash.  14;  Streaion  v.  Jones,  3  Hawk. 
423 ;  Thompson  v.  Palien,  5  Litt.  74 ;  Lewis  v.  Rohards,  3  Munro,  409 ;  WuMtum 
V.  Merrils,  1  Day,  139 ;  Mark  v.  Pell,  1  Johns.  Ch.  594 ;  Blandiard  v.  Keaton,  4 
Bibb,  451 ;  Todd  v.  Rivers,  I  Desauss.  155. 
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taj)^  agreeing  to  levy  a  fine  ot  the  premises,  and  Greenway  covenant- 
ing to  repair  the  premises,  statiding  upon  mortgage  ;  and  on  being 
reimbursed  the  amount  of  the  repairs  to  deliver  up  the  articles  q( 
agreement  to  be  cancelled. 

By  articles  of  agreement,  made  on  the  12th  of  August,  1800,  re- 
citing that  Greenway  had  expended  40/.  in  repairing  part  of  the 
preiuises,  and  tite  PlaintifT  had  applied  to  him  to  repair  the  remain-, 
der,  and  to  lend  the  Plaintiff'  the  farther  sum  of  10/.,  it  lyas  wit- 
nessed, that  in  consideration  of  the  10/.  lent  thq  PlaintifT  coven- 
anted and  agreed,  that  he  would  cause  the  tenants  to  quit  the  prem- 
ises wanting  repairs,  so  that  Greenway  might  enter  on,  and  repair, 
the  same ;  and  that  Greenway.  should  let  the  same ;  and  receive  the 
rents,  until  he  should  be  reimbursed  the  40/.,  10/.,  and  all  sums  to 
be  laid  out,  with  interest;  that  the  Plaintiff  should  not  meddle  with  . 
the  letting  the  premises,  or  receiving  the  rents,  until  Greenway 
should  be  fully  paid  ;  that  the  agreement  should  be  subject  to  tbe 
proviso,  contained  in  tbe  indenture  of  November,  1799,  and  that  the 
Plaintiff  should  not  be  at  liberty  to  rc-purchase  until  payment  of  the 
160/.  and  the  farther  sums  and  expenses  with  interest. 
>  The  Bill  prayed  the  usual  accounts,  as  upon  mortgage,  and  a  re«- 
demption. 

The  Defendant  Greenway,  by  his  Answer,  adihitting  the  instru- 
ments, as  stated  in  the  Bill,  and  alleging,  that  great  improvements 
had'  been  made  on  the  premises,  as  well  as  repairs,  insisted  on  his 
right  as  a  purchaser. 

♦The  fine  was  levied;  and  Greenway  had  been  long     [•416] 
in  possession.     Evidence  of  the  value  of  the  premises  jn 
November  1799  was  very  contradictory:  two  witnesses  swearing, 
that  they  were  worth  40/.  per  annum ;  and  two  others,  that  they 
were  let  at  about  15/.  per  annum. 

June  23d.  The  Master  of  the  Rolls  [Sir  William  Grant].— 
If  this  had  rested  upon  the  conveyance  of  November  1799,  posses* 
sion  being  taken,  I  do  not  see,  why  it  should  be  considered  other- 
wise than  as  a  sale.  Much  stress  however  need  not  be  laid  upon  • 
the  circumstances  relating  to  the  taking  possession  ;  as  the  agree- 
ment of  January  1800  precludes  that  question ',  providing,  that  a  fine 
shall  be  levied  of  the  premises  expressed  to  be  standing  upon  mort- 
gage ;  and  the  third  instrument  goes  farther,  providing  for  a  farther 
loan  of  10/. :  I  shall  therefore  decree  upon  this  as  a  mortgage. 

The  accounts  were  accordingly  directed,  with  rests:  the  Defend- 
ant to  be  allowed  for  repairs  and  lasting  improvements  and  the  costs 
of  taking  the  accounts,  but  having  insisted  on  a  purchase,  no  costs 
to  the  hearing  (1).  

1.  It  will  never  ha  gratuitously  assumed,  that  an  instrument  which,  upon  the 
face  of  it,  appears  to  be  an  absolute  conveyance,  and  under  which  possession  has 

(1)  See  the  authorities  collected  by  Mr.  Fonblailqac,  2  Treat  Eq.  261,  2. 
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been  taken,  and  kept  without  account,  was  intended  merely  as  a  mortgage  se- 
curity ;  and  for  this  reason,  amongst  others,  a  conveyance  and  a  defeasance  are, 
in  modem  pcactice,  always  comprised  in  the  same  deed,  lest  the  defeasance,  if 
separate,  shonld  be  lost,  and  the  absolute  conveyance  set  up:  CoUerell  v.  PurcftoM, 
Ca.  temp,  Talb.  63.  However,  though  a  mortgage  may  have  been  drawn  in  two 
deeds,  and  the  mortgagee  has  omitted  to  execute  one  of  jthem,  which  contains  the 
defeasance,  the  mortgagor  will  be  admitted  to  show  the. mistake  by  parol  evi- 
dence ;  so,  when  a  covenant  Tor  redemption  has  been  omitted  by  fraud  or  mistake, 
the  mortgagor  will  be  allowed,  in  equity,  to  read  evidence  to  show  the  omission: 
Jamef  v.  Saiham,  3  Atk.  389. 

2.  Where  a  conveyance,  whether  bv  one  or  more  instruments,  upon  a  fair  con- 
struction of  the  whole  (though  some  of  the  terms  import,  as  in  the  principal  case, 
a  purchase),  or  even,  b^  evidence  dehors^  a(>pear8  to  have  been  intended  only  by 
way  of  mortgage  security,  it  would  be  inadmissible  to  dog  the  equity  of  redemp- 
tion by  any  condition  dicndvantageous  to  the  mortgagor :  Jamn  v.  .^ms,  2  Freem. 
70;  JIfeUor  v.  Lua,  2  Atk.  495 ;  Hawwd  v.  Harru,  1  Vem.  191 ;  Ord  v.  Smiihj 
Sel.  Ca.  in  Cha.  10.  Still,  a  distinction  must  be  made  between  a  stipulation  for  a 
linUted  redemption  of  a  mortgage  (which  is  not  allowable)  and  a  collateral  agree- 
ment for  the  repurchase  of  the  subject  of  an  absolute  sale :  CZorib  v.  Baker,  2 
Freem.  145;  Barrel  v.  Sabine,  1  Vem.  269;  CoUerell  v.  PurdtoHj  Ca.  temp.  Talb. 
63.  It  should  seem,  that  an  absolute  sale  will  not  be  converted  into  a  mortgage, 
merely  because  the  vendee  has  convenanted  to  reconvey  the  estate,  provided  me 
same  price  which  he  paid  is  tendered  to  him  by  the  vendor  within  u  certain  time : 
in  such  a  case,  if  the  tender  be  not  made  within  the  time  prescribed,  the  vendee 
is  not  bound  aAerwards  to  reconvey,' there  being  no  intm^st  payable  to  him,  nor 
any  covenant  on  the  part  of  the  first  owper  of  the  estate  to  repay  the  purchase- 
money :  Howard  v.  Marrit,  2  Freem.  >87.  A  covenant  for  the  repayment  of  the 
money  received  is,  certainly,  not  absolutely  essential  to  constitute  a  mortage ; 
but  the  absence  of  such  a  covenant  may  be  material,  as  going  in  ex{danation  of 
the  nature  t>f  the  transaction,  and  the  intention  of  the  parties :  Mdlir  v.  Lees,  2 
Atk.  496;  Fbyer  v.  Lavington,  1  Atk.  272;  G&Odman  v.  Griermm,  2  Ball  &  Beat 
378 ;  for,  to  constitute  the  relation  of  mortgagor  and  mortgagee,  their  remedies 
ought  to  be  reciprocal ;  and,  where  an  estate  &s  been  conveyed  absolutely,  there 
would  be  little  equity  in  allowing  one  party  to  treat  it  (if  he  should  think  fit)  as  a 
mortgage,  and  come  for  a  redemption,  when  the  other  party  had  no  remedy  for  his 
money,  which,  without  a  covenant  to  that  efiTect,  he  could  not  sue  for :  CoppUston 
V.  FoxukU,  2  Freem.  150 ;  JByrc  v.  Haetinfrs,  2  Ch.  Rep.  275.  This  last  note  is 
principally  extracted  from  2  Hovenden  on  Frauds,  181, 182. 

3.  A  mortgagee  b  generally  allowed  his  costs  when  a  bill  is  brought  against 
him  for  redemption ;  but  he  may  forfeit  his  claims  in  this  respect  either  wh<3ly  or 
in  part,  by  his  own  misconduct ;  see,  ante,  note  6  to  Lord  OranMowi  v.  Johnionf 
3  V.  170. 
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ADAMSON  9.  ARMITAGE  (1). 
[18J5,JiHfE21,26.] 

BsquEST  to  a  woman  of  a  fand  with  the  interest  thereon  to  be  vested  in  trustees 
the  income  arising*  therefrom  to  be  for  her  sole  use  and  benefit  vests  the  capi- 
tal for  her  separatexUse^o). 

In  a  devise  of  real  estate  words  of  limitation  are  Required  to  give  more  than  an 
estate  for  life ;  as  are  words  of  qualification  to  restrain  the  extent  and  duration 
Of  the  interest  in  personal  property,  [p.  418.1 

Bequest  of  the  produce  of  a  fund  is  a  gift  of  that  produce  in  petpetuity,  and  con- 
sequently of  the  fund,  itself ;  unless  not  the  intention  on  the  face  of  the  Will, 
[p.  418.] 

Bequest  to  a  woman  for  her  own  use  held  for  her  separate  use  (6),  [p.  419]. 

Benjamin  Haigh  made  the  following  Codicil  to  his  Will. 

"  I  give  and  bequeath  unto  my  very  trusty  and  valuable  servant 
Lydia  Adamson  the  balance  of  my  account  in  Mr.  Dowtiing's  hands 
with  the  interest  thereon  to  be  Tested  by  my  executors  in  the  hands 
of  trustees  whom  they  shall  choose  And  name  the  income  arising 
therefrom  to  be  for  her  sole  use  and  benefit." 

"22  November  1811." 

The  Bill  was  filed  by  Lydia  Adamson,  claiming  the  legacy  as  «n 
absolute  interest  lA  her,  against  the  executors;  contending  that  she 
was  entitled  to  the  interest  for  her  life  t)nly. 

Mr.  Hari^  and  Mr.  HomCy  for  the  Plaintiff. — This  case  cannot  be 
distinguished  from  Elton  v.  Shepherd  (2).     No  other  legacy  is  given 
by  this  Codicili,  and  there  is  no  disposition  over..    The  absolute  in- 
terest, giveri  by  the  first  words,  cannot  be  reduced  by  the  subsequent 
direction,  in  effect,  that  the  money  shall  be  vested  in  trustees  for  her 
sole  use  and  benefit,  if  any  other  interpretation  can  be  given  to  those 
words ;  and  the  object  ill  using  them  appears  to  have  been  merely 
caution,  in  case  of  her  marriage,  to.  secure  the  property  for 
her  sole  and  separate  use;  although  the  word  *"8epa-     [*  417] ' 
rate  "  is  not  introduced :   the  only  distinction  of  this  case 
from  that,  which  has  been  mentioned^    Philipps  v.  Chamberlaint  (S) 
and  RawUngs  v.  Jennings  (4)  are  other  instances  of  capital  passing 
by  words  expressing  only  the  annual  tncome. 

Sir  Samuel  RomiUy  and  Mr,  Healdy  for  the  Defendants. — In  Elton 
V.  Shepherd  the  trust  as  to  the  produce  was  accompanied  with  an  ab- 

(1)  Coop.  283. 

(a)  Where  the  <' interest'^  or  produce  of  a  fund  is  bequeatlied  to  a  le^ratee,  or 
in  trust  for  him,  without  any  liihitation  as  to  continuance,  the  principal  wSl  be  re- 
mded  as  bequeathed  also.  2  Williams,  Ex«c..863 ;  sef  ante  note  (b)  Philips  v. 
Vhamberkyne,  4  V.  51.  As  to  specific  bequests  of  stock  or  annuities  in  public 
funds,  see  emit  note  (a)  Kirty  v.  PatUr,  4  V.  748. 

(6)  No  technical  words  are  necessary  to  create  a  separate  estate.  Any  won)s 
indicatinfr  that  intention  are  sufficient  See  antt  note  (a)  Lumb  v.  Milnes,  5  V. 
517;  2  Story,  Eq.Jur.  $1383. 

(2)  1  Bro.  C.  C.  5:12. 

(3)  .dnie,Voliv.51. 

(4)  Anitj  7ol.  xiii.  39. 


417  ADAMSON  V.   ARMITA6E.  [1815. 

solute  power  of  disposition  over  the  capital,  not  only  by  Will,  but  by 
any  writing,  and  even  in  the  life  of  the  party.  The  opinion  therefore 
of  the  Master  of  the  Rolls  upon  the  effect  of  the  first  part  of  the  dis-. 
position  was  a  mere  Dictum,  not  required  for  the  determination  of 
the  Plaintiff's  interest  under  that  Will.  This  is  a  prOvbron  for  a 
female  servant,  to  be  vested  in  trustees,  to  be  chosen  by  the  execu- 
tors. For  what  ptirpose  are  trustees  to  be  appointed,  if  no  interest 
was  to  remain  after  death  ?  The  incoqae,  arising  therefrom,  is  for 
her  <'  sole,"  not  her  "  separate "  use  ;  and  she  is  a  single  woman. 
The  provision  for  the  appointment  of  trustees,  indicating  some  re- 
strictions intended  in  the  applications  of  the  fund,  will  be  defeated, 
if  she  is  to  have  it  absolutely.  <^The  income  arising  therefrom'" 
must  be  interpreted  <<  annual  income." 

June  96th.  The  Master  or  the  Rolls  [Sir  William  Grant]. — 
The  proposition  stated  by  Sir  Thomas  Sewell  in  the  case 
[*  418]  of  Elton  V.  Shepherdy  may  not  have  been  strictly  *  neces- 
sary to  the  decision  of  the  case  immediately  before  him : 
but  it  is,  I  apprehend,  conformable  to  the  rule  of  Law,  and  to  what 
was  laid  down  by  Lord  Alvanlcy  in  Philipps  v.  Chamberlaint  (I). 
In  the  case  of  a  devise  of  realty  words  of  limitation  must  be  added 
to  give  more  than  an  estate  for  life.  •  In  the  case  of  personalty,  words 
of  qualification  are  required  to  restrain  the  extent  and  duration  of  the 
interest. 

Prima  facie  a  gift  of  the  produce  of  a  fund  is  a  gift  of  that  pro- 
duce in  perpetuity  ;  and  is  consequently  a  gift  of  the  fund  itself, 
unless  there  is  something  upon  the  face  of  the  Will  to  show,  that 
such  was  not  the  intention.  It  is  not  however  necessary  in  this  case 
to  call  that  in  aid  to  entitle  the  Plaintiff  to  a  Decree^  as  here  is  an 
express  bequest  in  the  first  part  of  this  Codicil  of  the  entire  fund  ; 
and  the  only  question  is,  whether  there  are  afterwards  any  expres- 
sions, reducing  to  an  interest  for  life  what  was  once  in  terms  an 
absolute  interests  In  the  first  instance  there  is  the  substance 
of  the  gift;  then  follows  a  direction,  that  the  income  shall  be 
for  her  sole  use  and  benefit.  Ado^itting  a  gift  of  the  produce  of  a 
fund  merely  to  create  only  a  life  interest,  it  does  not  follow,  that, 
where  there  is  in  the  first  instance  a  gift  of  the  fund  itself,  this  sub- 
sequent direction  will  reduce  it  tq  a  life  interest.merely  ;  as  this  di- 
rection does  not  extend  beyond  the  income.  The  testator  directs, 
that  the  fund  shall  not  be  immediately  handed  over ;  but  shall  be 
vested  in  trustees ;  "  the  income  arising  therefrom  to  be 
[*  419]  for  her  sole  use  and  benefit : " .  but  there  is  in  that  *  noth- 
thing  inconsistent  with  h^r  enjoyment  of  the  absolute  prop- 
erty. These  subsequent  words  appear  to  me  to  be  directory,  not 
restrictive  ;  meaning  enjoyment  in  that  mode^  not  that  she  is  not  to 
have  the  absolute  property. 

There  was  some  dispute  at  the  Bar,  whether  this  was  for  her  sole 

(1)  ./flute,  vol.  iv.  51. 
VOL.  XIX.  18* 
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and  separate  use  ;  as  there  would  then  have  been  a  reason  for  this 
direction,  though  the  property  was  in  her.  I  think  the  direction, 
that  it  shall  be  for  her  sole  use,  sufiicient  to  vest  the  property  in  her 
exclusive  of  the  marital  right.  In  a  case  (1),  mentioned  in  LunA 
V.  MSlneSj  Lord  Alvanley  had  held,  that  a  bequest  of  a  woman  ixx 
hi^r  own  use  and  benefit  was  sufficient ;  showing,  that  it  was  not  for 
her  husband's  use;  and,  if  for  her  sole  use,  it  is  just  as  strong  to 
show,  that  it  cannot  be  for  her  husband's. 

'■  Upon  the  whole  I  think  the  Plaintiff  entitled  to  the  absolute  in- 
terest in  this  fund.  

1.  This  case  is  likewise  repwted  in  Coop.  283. 

2.  A  gift  of  personalty  Q^st,  prima  faa^  be  taken  to  be  an  absolute  gift :  see, 
ofi^,  note  3  to  Phillips  v.  CkamSerlainey  4  V.  5h  And  an  egress  disposition  in 
one  part  of  a  will  must  sot  receive  an  expositioli,  firom  a  subsequent  passage,  af- 
fording only  a  conjectural  inference :  see  note  4  to  Blake  v.  Bimbtuy^  1  V.  ]d4 ; 
see,  a&ov  as  l^earing  a.  close  aiudogy  to  the  principal  case,  iKron  v,  (Xtoetj  13 
Ves.'ll2.         . 

3.  With  respect  to  the  words  necessary  to  secure  property  to  the  separate  use 
of  a  married  woman,  see  note  .1  to  Lumb  v.  MUnts^  5  V.  517. 


WICKHAM  r.  WICKHAM  (2). 

[Rolls.— 1815,  JuLT  4.] 
"-       '  .      "^ 

TcNAKT  for  life  witl^out  impeachment  of  Waste  farther  than  wilful  waste,  entitled 
to  the  interest  of  money,  produced  by  the  sde  of  decaying  timber,  cut  by  Order 
of  Court'    As  to  any  fiirther  claim,  a  question  at  law,  ^fuare. 
The  capital  laid  out  in  real  estate,  to  be  settled  to  the  same  uses. 
On  application  of  all  parties  the  expense  of  an  inclosurewas  defrayed  out  of 
money  produced  by.  sale  of  decaying  timber,  cut  by  Order  of  the  Court,  [p.  423.] 

AuGcsif A  Ann  Hatfield  Kate  by  her  Will,  made  in  execu- 
tion of  a  power,  devised  and  appointed  real  estates  to  the  following 
uses: 

*  «  To  the  use  of  Mrs.  Wickham  Provost  for  her  life  [*  420] 
without  impeachment  of  waste  farther  than  wilful  waste  ; 
and  after  her  death  to  the  use  of  the  child  of  which  she  is  now 
pregnant,  in  case  it  shall  be  a  daughter,  for  her  life  without  im- 
peachment of  waste,"  with  remainder  to  her  first  and  other  sons  suc- 
cessively in  tail  male;  *<and  failing  such  issue,  or  if  the  child,  of 
which  the  said  Mrs.  Wickham  ProVost'is  now  pregnant,  should  prove 
a  son,  then  I  give  the  said  lands  and  hereditaments  to  3ell  Wickham 
Provost  the  younger,  for  her  life,  without  impeachment  of  waste 
other  than  wilful  waste,"  and  to  her  first  and  other  sons  successively 
in  tail  male ;  ^with  remainder  to  the  use  of  Stevens  Dinely  Totton 
his  heirs  and  assigns,  for  ever. 

(1)  Jones  V.       '    ■,  cited  ante,  vol.  v.  530,  see  the  note.  So,  if  to  pay  into  her 
proper  hands,  v.  545. 
(3)  Coop.  288. 
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The  Bill  was  filed  by.Anpabella  Wickbam,  with  her  hasbaod; 
statingy  that  she  was  by  mistake  in  the  Will  called  Mrs,  Wickbaoft 
Provost ;  and  her  daughter  Annabella  Pro  vis  Wickham  was  also /by 
mistake  called  Bell  Wickham  Provost  the  vouoger ;  that  after  the 
death  of  the  the  testatrix  the  Plaintiff  Annabella  wa^  delivered  of  a 
son ;  whereby,  the  Defendant,  her  said  daughter,  became  entitled  for 
life  upon  the  death  of  the  Plaintiff;  that  there  was  no  person  in  esse 
entitled  to  cut  timber;  and  that  there  were  tre^  upon  the  estate, 
that  ought  to. be  cut,  as  they  were  decaying,  ^nd  the  fall  would 
benefit  the  estates  in  remainder. 

By  consent  an  Order  was  made,  that  the  Master  should  inquire, 
what  timber  ought  to  be  cut ;  and  directions  were  given  for  cutting 
what  the  Master  should  think  proper.  Under  that  direction  timber 
of  considerable  value  was  cut. 

The  cause  coming  on  for  farther  (firedions,  the  question 
[*4$21]     was,  whether  the  ^Plaii^tiff  was  entitled  to  the  capital 
sum,  produced  by  the  timber;  and  if  not  to  the  capital, 
whether  she  was  entitled  to  the  intel'est  of  it. 

Sir  Samuel  Romilly  Mr.  Hart  and  Mr.  Cooke^  for  the  Plaintiffs : 
Sir.  Arthur  Piggott  and  Mr.  Benyofhjoi  the  Tenant  for  Life  in  Re- 
mainder, Defendant. 

Under  this  limitation  the  tenant  for  life  is  entitled  to  every  thing, 
that  in  a  fair  sense  can  be  deemed  profit ;  impeachable,  not  for  waste 
in  the  ordinary  meaning,  but  for  destruction,  as  cutting  trees  not  fit 
to  be  cut,  or  pulling  down  houses.  No  case  has  before  occurred 
upon  the  Word  <^  wilful ; "  which  must  mean  something  difierent 
from  "  voluntary,"  the  term  in  Garth  v.  Cotton  (1).  This  timbei^ 
was,  not  merely  at  maturity,  but  decaying.  This  is,  a  question  of 
intention  ;  and  the  testator  could  not  consider  as  waste  an  act  neces- 
sary to  preserve  the  property,  the  fall  of  trees  fit  for  cutting,  and 
growing  worse. 

If,  however,  the  tenant  for  life  is  not  entitled  to  the  capital  sum, 
produced  by  the  timber  thus  cut  by  order  of  the  Court,  she  is  to  the 
.interest,  following  the  interest  she  had  in  the  timber,  when  standing, 
in  respect  of  the  shade,  &c ;  the  money  produced  by  the  timber 
following  the  uses  of  the  settlement :  Powktt  v.  T%e  Duchess  of 
Bolton  (2),  TuOet  v.  TuUet  (3),  Dehpole  v.  Delapole  (4). 
[*  422]  *  Mr.  Leach  and  Mr.  Shadwe%  for  the  Remainder-man 
in  Fee. — ^This  Defendant  has  now  a  vested  remainder  in 
fee ;  and  there  could  be  no  doubt  of  his  right  Xo  the  timber,  if  fallen 
by  wrong  or  accident ;  but,  ttiis  being  the  act  of  the  Court,  he  does 
not  claim  it ;  merely  resisting  the  claim,  set  up  by  the  other  parties. 
Waste  is  either  wilful  and  voluntary,  or  permissive.  The  tenant  for 
life  is  by  this  limitation  unimpeachable  for  the  latter,  but  impeacih- 
able  for  voluntary,  wilful,  waste ;  and  therefore  could  not  cut. 

(1)  1  Ves.  524,  546, 1  Dick.  16a  *~" 

(2)  .^nfe,  vol.  iii.  374. 

(3)  Amb.  370;  1  Dick.  399,  cited  «fi«€,  vol  iii.  376. 

(4)  AnU^  vol.  xvii.  150. 
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The  question  upon  the  other  claim  is  settled  by  Bewick  v.  Whit- 
JUld  (1).  The  interest  of  the  tenant  for  life  in  the  shade,  &c., 
cannot  support  his  claim  of  the  interest  of  the  money.  In  Pow- 
kit  V.  The  Duchess  of  Boltan  the  tenant  for  life  had  also  the  re- 
maind^t  in  fee.  The  reason  given  in  Tullet  v.  TuUety  which  seetps 
to  have  no  applicatioQ,  is,  that  there  was  an  infant  tenant  in  tail, 
probably  in  possession ;  and  in  DelapoU  v.  Delapoh  the  application 
was  by  the  remainder-man  in  tail ;  who  would  haYe  been  absolutely 
entitled  to  the  trees,  as  ai  part  of  the  inheritance,  cut  down  with  con 
sei^  q(  the  tenant  for  life:  and  it  was  determined  entirely  as  an 
amicable  question. 

Sir  Samuel  RomiUy,  in  reply, — Admitting,  that  the  tenant  for  life 
bad*  no  right  to  cut,  the  timber  being  cut,  it  is  as  if  it  had  been 
blown  down.  The  question  in  Berwick  v.  Whitfield  was  upon  the 
claim  of  the  tenant  for  life  to  a  proportion  of  the  timber; 
and  he  was  held  entitled  to  no  part  of  it :  but  *  the  Court  [*  423] 
was  not  then  in  the  habit  of  laying  out  the  money  pro- 
duced by  itb  How  is  it  material,  who  makes  the  application  ?  DeU 
apole  V.  Dehpole  is  a.  very  strong  case  from  the  prohibition  against 
cutting  timber.  This  question,  however  appears  to  have  been  decid- 
ed lately  in  Osborne  v,  Osborne. 

The  Master  ov  the  Rolls  [Sir  William  Grant]. — In  the 
case  of  Osborne  y.  Osborne  1  made  the  Order  for  cutting  the  tim- 
ber;  hesitating  as  to  the  other  Order  for  paying  the  interest  of  the 
money  to  the  tenant  for  life ;  which  however  was  afterwards  made  by 
th^  Lord  Chancellor ;  and  lately  upon  the  applicatioii  of  all  parties 
some  of  the  money  was  laid  out  to  defray  the  expense  of  an  inclos- 
ure.  In  the  case  of  Leuns  v,  Cray,  in  1798,  Lord  Rosslyn  [Longli- 
borough]  likewise  gave-  the  interest  of  the  money  to  the  tenajnt  for 
life.  I  hold  myself  bound  by  Osborne  v.  Osborne  to  give  the  inter- 
est to  the  tenant  for  life.  If  she  claims  any  thing  more,  it  seems  to 
me  to  be  a  qpestion  at  law. 

The  Pecreo  declared  the  Plaintiff  entitled  to  the  interest  of  the 
money  produced  by  the  sale  of  the  timber;  the  capital  to  be  laid 
out  in  real  estate,  to  be  settled  to  the  uses  of  the  Will ;  and  iTirect- 
ed  an  inquiry  whether  any,  and  what,  trees,  not  ornamental,  were 
standing,  of  mature  growth,  or  decaying,  or  otherwise  proper  to  be 
felled)  with  liberty  to  apply.       

L  This  case  is  likewise  reported  in  Coop.  288. 

2.  As  to  the  property  in  timber  cut  or  blown  down  during  the  tenancy  of  a 
tenant  for  life,  see,  anttj  note  2  to  Lee  v.  Alston^  1  V.  78 ;  and  notes  3,  4,  5,  to 
P^<  V.  Buttocfr,  1  V.  479. 

(1)  3  P.  Will  967. 
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[1810,  April  3;  1815,  Jolt  8.    See  Qok  v.  Wade^  awte,  Vol.  XVI.  07.] 

The  real  estate,  except  what  was  converted  in  execution  of  tii^  power,  taken  by 
the  next  of  kin  as  real :  the  Willmot  operating  a  conversion  out  and  oat:  tfao 
representatives  therefore,  the  trust  beiq^  disappoined,  taking  llie  respective  es- 
tates, as  they  find  them;  having  no  equity  aeainst  each  other  (a). 

The  costs  apportioned  according  to  the  valde  of  the  real  and  personal  estates. 

Devise  to  relations  to  claim  within  a  year  established  for  those  claiming  within 
that  period  (6),  ^426.] 

The  Decree  at  the  Rolls  in  the  caase  of  Cok  ▼.  Wade  (1)  in 
favor  of  the  next  of  kin  according  to  the  Statute  of  DistributioDS 
was  brought  on  as  to  the  real  estate  only  upon  Appeal  by  the  heirs 
at  law. 

Mr.  Fonblanqusj  Serjeant  Palmer^  and  Mr.  Agar,  for  the  heirs  at 
law,  Appellants,  representing  the  question  to  be,  whether  the  real 
estate  was  by  this  Will  converted  into  personal,  or  so  far  disposed  of 
that  it  can  go  witli  the  personal  property  to  the  next  of  kin  under 
the  Statute  of  Distributions,  taking  as  upon  aa  intestacy,  argued, 
that  the  real  estate  must  go  to  the  heir,  as  if  there  had  been  no  de- 
vise :  the  effect  being  the  same ;  as  the  power  of  selection  cannot 
be  exercised.  The  Decree  in  favor  of  the  next  of  kin  at  the  death 
of  the  testator,  with  reference  to  the  real  as  well  as  the  personal  es- 
tate, nnist  proceed,  if  not  upon  the  principle  of  intestacy,  on  a  con- 
version of  the  real  out  and  out.  Itivas  to  be  converted  only  for  the 
purpose  of  division  ;  and,  if  not  divided,  results  to  tbe  heir  in  its 
original  state,  as  in  fVillianu  v.  Coade  (2),  and  various  other  cases, 
following  AcJcroyd  v.  Smithspn  (3) ;  establishing,  where  the  devise 
was  for  a  particular  purpose,  which  failed,  a'  resulting  trust  for  the 
heir,  even  though  the  estate   may  have  been  actuallj^  turned  into 

money. 
[*  425]         *  The  Appeal  stood  over  upon  a  defect  of  parties,  ob- 
served after  the  aigument  was  concluded. 

July  8th.  The  Lord  Chanccu^or  [Eldon]. — ^The  opinion  of 
the  Master  of  the  Rolls  upon  that,  which  appears  to  have  been  the 
only,  or  at  Jeast  the  principal,  question  before  him,  in  which  opinion 
I  agree,  was  that,  attending  to  the  words  of  the  Will,  the  testator 
intended  a  personal  discretion  to  be  vested  in  those  persons,  whom 

(0)  As  to  EouiUble  Conversbn,  see  ante,  note  (a)  Whddak  v.  Partrubtt,  5  V. 
2Sf! ;  note  (5)  Broxon  v.  B^,  7  V.  2796 ;  note  (a)  ^vtddtm  v.  Goodtith,  8  Y.  4816 ; 
note  (e)  Bipleu  y.  fTaUmorth,  7  V.  425. 

(6)  As  to  the  discretion  to  determine  who  are  the  '^  relations,"  2  Williams,  Exec. 
813 ;  cmte,  note  {a)  Dtvismt  v.  Melltsh,  5  V.  529 ;  Qrem  v.  Howard,  I  Bro.  C.  C. 
(Am.  ed.  1844,)  31, 33,  note  (a),  and  cases  cited. 

(1)  .^n<e,  vol.  xvi.  27. 

(2)  j3fUe,  vol.  X.  500.  ^  ' 

(3)  1  Bro.  C.  C.  503 :  ante.  Hooper  v.  Goodwin,  vol.  xviii.  156 ;  fTrigld  v.  fFriM, 
xvL  188,  and  the  notes,  190;  i.  45, 204.  - 
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'he  names  as  the  trustees  for  distribution  ;  and  that  discretion  could 
not  be  transmitted  to  the  representatives.  The  Master  of  the  Rolls 
was  also  of  opinion,  that  the  non-existence  of  that  discretion  at  this 
day  does  not  amount  to  an  intestacy  as  to  the  real  or  the  personal 
estate ;  but,  according  to  the  decisions,  that  discretion  having  failed, 
the  power  was  in  some  person,  connected  with  a  trust ;  and  those, 
who  were  the  ne^t  of  kin  of  the  testator,  would  take  the  property  ^ 
upon  the  authority  of  cases,  considering  these  powers  as  connected 
with  trust ;  and,  where  in  the  execution  of  Wills,  giving  such  pow- 
ers of  distributiQa,  though  the  persons,  having  that  power,  might  se- 
lect individual  relations  more  remote  than  the  next  of  kin,  as  objects 
of  their  discretion,  as  far  as  those  persons  do  not  select  such  rela- 
tions, the  Court  itself  confined  it,  as  upon  a.  failufe  of  the  execution 
of  the  power,  to  a  disposition  for  the  benefit  of  the  next  of  kin. 

That  this  is  so  as  to  personal  estate  is  demonstrated  by  cases,  that 
are  perfectly  familiar ;  Imd  my  opinion  is^  that  this  Will  means  by 
the  terms  '^  relations ''  and  ^^  kindred ''  the  same  thing ;  but,  if  not, 
Without  going  through  all  the  cases,  that  late  determinations  have 
settled, -'that  the  tertn  ''relations"  means  next  of  kin  even a»  to 
real  estate. 

*  I  do  not  observe  in  the  judgment  of  the  Master  of  the  [•  426] 
Rolls,  that  any  notice  was  taken  of  the  power,  of  inquiry 
given  to  the  trustees  for  fifteen  years  before  a  distribution  ;  but  no 
difference  arises  from  that  in  a  case  of  this  sort.  Where  there  .is  a 
disposition  to  relations,  to  claim  within  a  year,  (alluding  to  the 
case  (1)  upon  Hony wood's  Will)  :  the  Court  has  said,  those^  who 
claim  within  the  year,  may  take,  for  convenience ;  a^btberwise  there 
wotrid  be  no  end  of  the  inquiry  ;  and  the  terms  of  the  Will  may  be 
so  comprehensive  as  to  balBe  all  attempts  to  execute  it ;  but  this  tes- 
tator Inmself  giving  a  limitation,  equally  answering  the  purpose  of 
convenience,  the  period  is  not  to  be  so  confined.  This  power  of 
inquiry  for  fifteen  years  is  however  not  material ;  as,  if  the  party  has 
his  whole  life  to  make  the  inquiry,  and  according  to  the  case  of 
Harding  Vi  Qlyn  (2)  may  give  to  a  relation,  who  is  not  the  next  of 
kin,  yet,  if  he  has  not  made  the  selection,  the  Court  gives  the  prop- 
erty to  those  persons,  who  are  the  next  of  kin  at  the  testator's  death  ; 
and  here  also  the  party  is  not  compelled  to  give  a  proportion  of  the 
fund  to  each  and  every  relation ;  but  has  a  power  to  select  such  rela- 
tions as  he  thinks  proper.  > 

The  Masterof  the  Rolls  declares  his  opinion,  which  is  also  mine^ 
that  the  real  and  personal  estates  belong  under  the  circumstances  to 
the  next  of  kin  of  the  testator :  but  the  language  of  his  Judgment 
does  not  necessarily  lead  to  the  language  to  be  found  in  the  Decree. 
The  testator  bad  both  real  and  personal  estate  ;  and  part  > 
of  the  real  estate  in  a  due  execution  *  of  the  trust  had  [*  427] 
been  converted  into  personaL     The  first  consideration 

(1)  Bennett  v.  Honyioood^  Amb.  708. 

(2)  1  Atk.  469,  corrected  from  the  Register's  Book,  antey  vol.  v.  501,  Broum  v. 
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therefore,  if  the  next  of  kin  are  to  take,  isyin  what  manner  they 
are  to  take.  According  to  the  Decree,  both  the  real  and  personal 
estates  go  to  the  next  of  kin  and  their  personal  representalivea. 
That  decision  considers  the  Will  as  converting  the  real  estate  oat 
and  out ;  and  then,  if  the  next  of  kin  are  to  take  the  estate,  being 
so  converted  oat  and  out,  they  roast  take  it  as  personal  estate.  The 
question  however  is,  whether,  if  the  testator  has  given  both  his  real 
and  personal  estates  to  trustees,  with  a  direction  to  distribute  them 
in  such  manner  and  proportions,  and  subject  to  such  annuities  and 
mortgages,  as  they  may  think  proper,  it  follows,  that,  as  they  could 
convert,  er  forbear  to  convert,  this  Court  is  therefore  to  say,  it  will 
distribute  the  whole  as  personal  property ;  as  that  is  more  convien- 
ient,  though  not  the  mode-  of  distribution  directed.  The  ^ect  of 
all  the  cases  is  this ;  that  the  Will,  if  it  is  to  be  construed  as  giving 
to  the  next  of  kin  under  the  term  <<  relations  "  the  real  estate,  gives 
it  as  real  estate ;  and,  though,  taking  as  devisees,  in  that  charac- 
ter they  take  the  property  in  the  quality,  in  which  they  receive  it ; 
and  a  deyise  '<  to^  my  relations,"  if  that  description  hits  A.,  has  the 
same  effect  as  a  devise  to  A.  and  his  heirs,  the  devisee,  where  there 
is  both  r^al  and  personal  estate,  will  take  each  transmissible  as 
such. 

The  question  therefore  is,  whether,  the  discretion,  enabling  the 
execution  of  a  power,  connected  with  trust,  being  gone,  and  the  ef- 
fect being;  that  those,  who  are  the  relations,  or  next  of  kin,  at  the  death 
of  the  testator,  are  to  be  considered  as  the  persons  to  take,  described 
byname,  are  they  to  take  the  personal  estate  as  personal  and  the  real 
estate  as  real,  or  as  personal ;  and  is  there  enough  in  this 
[*  428]  Will  to  show,  that  the  testator^  intended  ♦  to  convert  his 
real  estate  into  personal ;  or  did  he  mean,  that  each  spe- 
cies of  estate  should  go  in  the  quality,  in  which  it  is  given  ?  What 
is  there  in  this  Will  to  show,  that  he  has  converted  the  real  estate 
out  and  out?  The  description  thotighout  the  Will  is  real  and 
personal  estate.  The  power  of  distribution  describes  the  subject  as 
real  and  personal :  all  the  directions,  prescrilnng  what  the  trustees 
are  to  do,  as  convenient  for  the  purpose  of  distribution,  advert  to  it 
as  consisting  both  of  real  and  personal,  and  as  remaining  so  after 
division :  conveying,  mortgaging,  for  equaUty  of  distribution ;  sub- 
jecting the  real  estate  to  charges  ;  and  directing  a  conveyance  at 
the  end  of  the  period'  of  fifteen  years. 

Suppose,  both  the  trustees  had  died  in  the  testator's  life !  upon 
what  passage  in  the  Will  would  the  relations  have  taken  otherwise 
than  as  real  or  personal  estate,  equally  to  be  divided  among  them  ; 
the  effect  of  such  a  Will,  where  the  power  of  distribution  fiiils,  be- 
ing, that  they  do  take  equally  ?  The  consequence  is,  that  they 
would  take  the  real  estate  as  real,  and  the  personal  as  personal. 

If  under  the  Will  the  real  estate  is  not  converted,  when  the  ques- 
tion is  raised  between  the  heir  at  law  and,  next  of  kin,  there  is  no 
equity  between  them.  They  take  the  fund,  as  they  find  it  There- 
fore the  real  estate  unconverted  remains  real ;  and  whether  it  is  fee- 
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simple,  or  gavelkind,  whatever  the  party  himself  would  have  taken 
under  the  distribution,  had  it  taken  effect,  his  proportion  under  an 
equal  division  of  the  fund^  now  to  be  made  among  all,  goes  to  the 
representatives  according  to  the  quality  of  the  property  he  would 
l^imself  have  taken. 

The  only  remaining  question  is  one,  which  could  not 
*  be  adverted  to  at  the  Rolls,  if  that,  which  I  have  just  [*  429] 
considered,  was  not.  The  trustees  having  proceeded  to  a 
certain  extent  to  convert  part  of  the  real  estate,  b,  question  has  been 
raised;  whether  that  which  having  been  real  estate  at  the  testator's 
death,  is  now  converted  in  execution  of  the  trust  by  those  persons, 
having  authority  to  convert  it  with  a  view  to  the  distribution  author- 
ised by  the  WiU,  is  to  be  considered  as  per9onal  edtate,  as  it  hap^ 
pens  to  be,  or  as  real  estate,  as  it  was  at  the  testator's  death.  My 
opinion  upon  that  question  is,  that  whatever  the  trustees  did  towards 
and  in  a  due  execution  of  their  power  with  a  view  to  the  execution 
of  the  trust,  which  is  now  disappointed,  the  Court  will  also  take  to 
be  property  of  the  same  nature  and  quality  as  it  is  found.  What- 
ever therefore  was  converted  into  personal  estate  in  the  due  execu- 
tion of  the  trust  niust  be  taken  as  personal  estate. 

There  is  one  point  more  ;  upon  which  nothing  was  said  what  al- 
teration isto.be  made  as  to  the  provision  for  the  costs.  All  the  costs 
are  thrown  upon  the  personal  estate ;  the  whole  being  considered  as 
one  fund.  According  to  my  opinion  that  will  require  some  altera- 
tion ;  and  the  costs  must  be  apportioned  according  to  the  value  of 
the  real  and  personal  estates  (1). 

See,  ofiie,  the  notes  to  S.  C,  16  V.  27. 

(1)  Beames  on  Costs,  176, 7. 
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GOURLAY  V.  THE  DUKE  OF  SOMERSET. 

[Rolls.— ^1815,  J0LT  13, 14.] 

Decree  for  specific  performance  of  an  agreement  to  grant  a  lease;  rejecting  one 
term,  for  sgch  conditions,  &c^  aff  shall  be  judged  proper  by  J.  G.;  and  substi- 
-  tuting  a  reference  to  the  A(aster ;  tlie  agency  of  J.  G,  not  being  of  tiiQ^ssenoe 
of  the  contract  (a). 

No  specific  performance  of  an  agreement  to  refer  to  Arbitration  (&).  Under  par- 
ticular circumstances,  as  in  the  case  of  the  Opera  House,  and  a  brewery  where 
there  were  many  partners,  the. parties. were  left  to  tiie  remedy  they  ha4  chalked 
out  for  themselves ;  the  Court  refusing  all  interposition ;  not  acting  through  tiie 
agency  of  the  Arbitrators,  appointing  them  to  take  the  accounts,  and  adopting 
their  decision  as  the  Decree,  [p.  431.]  ' 

The  price  is  of  the  essence  of  a  contract  of  sale:  if^  therefore,  to  he  fixed  by  Arbi- 
trators, and  Uiey  do  not  fix  it,  there  is  no  contracts  but  the  Court  determininff, 
that  an  agreement  ought  to  be  executed,  does  not  require  foreign  aid  to  cany 
the  details  into  execution  (c).  [p.  431.1 

Execution  of  a  contract  reiusea ;  the  valuation  of  an  Ar'bitrator,'  who  settled  the 
price,  not  being  properly  and  discreetly  made  (d),  [p.  433.] 

This  cause  (I)  coming  on  to  be  heard,  a  question  arose,  wheiiier 
/  the  reference  to  settle  the  lease,  to  be  made  by  the  Defend- 
[*  430]  *  ant  to  the  Plaintifi;  should  be  to  the  Master,  or  to  Mr. 
Gale,  under  the  provision  in  the  agreement,  that  a  lease  and 
counterpart  should  be  prepared,  and  executed  by  the  parties ;  which 
should  contain  all  such  conditions,  reservations,  and  agreements, 
with  respect  to  alteration,  ai^d  the  manner  in  which  the  farm  should 
be  left,  *<  and  all  such  usual  and  proper  conditions,  reservations,  and 
ligreements,  as  shall  be  judged  reasonable  and  proper  by  John  Gale, 
of,  <&c.  land  surveyor,  and  in  case  of  his  death',  by  some  other  prop* 
er  and  competent  person,  to  be  mutually  agreed  upon  by  the  said  par- 
ties," 

Mr.  Bell,  for  the  Defendant,  contended,  that  the  Conrt,  decreeing 
a  specific  performance,  will  take  the  whole  subject  to  itself,  and  de- 

(a)  Courts  of  Equity  look  to  the  substance  of  the  contract,  and  do  not  allow 
small  matters  of  variance  to  interfere  with  the  manifest  intention  of  the  parties. 
See,  antty  note  (a)  Craven  v.  THckdl,  1  V.  60 ;  note  la)  Cdlverley  v.  Williams^  1  V. 
210;  note  (a)  Cakrajl  v.  Rothudc,  1  V.  221 ;  note  (a)  Boxdes  v.  Round,  5  V.  508; 
notes  (o)  and  (rf)  MorUock  v.  Btil/er,  10  V.  292. 

(6)  A  Court  of  Equity  deems  it  against  public  policy  to  exclude  from  the  appro- 
priate judicial  tribunals  of  the  State  any  persons,  who,  in  the  ordinaty  course  of 
things,  have  a  right  to  sue  there.  2  Story,  Eq.  Jur.  §  1457.  See,  antt,  notes  (a) 
and  («)  Slrtti  v.  Righj,  6  V.  815 ;  MUckdL  v.  Harris,  2  V.  129 ;  1  Story,  Eq.  Jur. 
§  670 ;  Story,  Partnership,  $  228,  231. 

(c)  As  to  reference  of  price  to  the  arbitration  of  third  persons,  Broum  v.  BtUow9, 
4  Pick.  189 ;  Long  on  Sales,  by  Rand,  5 ;  1  Stair,  b.  1, 1 14.  The  Court  will 
not  undertake  to  perform  the  duty  intiiistcd  to  tliem,  so  that,  if  they  do  not  fix 
thereon,  the  price  being  an  essential  part  of  the  contract,  the  agreement  must  faiL 
Jeremy,  Eq.  Jur.  442. 

{d)  A  valid  sale  may  be  made  for  a  price  to  be  fixed  upon  by  a  third  person, 
provided  such  third  person  make  the  estimation.  If,  however,  such  third  person 
make  an  estimation  which  is  manifestly  unjust,  there  will  be  no  sale.  Pothier, 
Contracts  of  Sale,  p.  1,  §2,  art  2,  pi.  24. 

(1)  Reported  1  Yes.  &  Bea.  68. 
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termiDe  bf  its  oWn  officer,  not  by  any  particular  individual,  what  are 
usual  and  proper  covenants :  JS&eet  v.  Rigby  (1), 

Sir  Samtel  BomiUyy  for  the  PlaihtifT,  replied,  that  the  Defendant 
by  resisting  the  performance  of  his  contract,  and  compelling  the 
other  party  to  file  a  BiU^  would  thus  get  rid  of  his^agreement,  that 
the  lease  should  be  settled  by  the  individual  named,  in  this  instance  ^ 
his  own  steward. 

'  July  14th,  The  Master  of  the  Rolls  [Sir  William  Grant]. 
— ^I  cannot  find  any  case,  in  which  an  agreement  to  submit  any 
matter  to  reference  has  been  used  in  any  other  way  than  as  an  objec- 
tion by  the  Defendant  to  the  interference  of  the  Court  upon  the  sub- 
ject-matter of  such  agreement.  There  is  no  instance  of  a 
Plaintiff  seeking  *the  interposition  of  the  Court,  and  ob-  [*  431] 
taining  it,  who  has  been  held  entitled  to  have  any  part  of 
his  relief  administered  to  hin^  through  the  medium  of  a  reference, 
compulsory  on  the  other  party.  A  Bill  seeking  that,  would  be  pro 
ianto  a  Bill  to  enforce  the  specific  performance  of  an  agreement  to 
refer  to  arbitration :  a  species  of  bill,  that  has  never  been  entertained. 
In  some  cases,  under  particular  circumstances,  as  in  Waters  v.  Tay- 
lor (2),  relative  to  the  Opera  House,  iftid  the  case  of  a  brewery, 
where  there  Were  many  partners,  the  Court  has  said,  it  will  leave  the 
parties  to  the  remedy  they  have  chalked  out  for  themselves :  but  then 
it  refused  all  interposition.  It  did  not  act  through  the  agency  of  the 
arbitrators ;  appointing  them  to  take  the  account ;  and  adopting 
their  decision  as  its  Decree. 

When  the  agreement  is,  that  the  price  of  the  estate  shall  be  fixed 
by.  arbitrators,  and  they  do  not  fix  it,  there  is  no  contract  (3);  as  the 
price  is  of  the  essence  of  a  contriBLct  of  s^le,  and  the  Court  cannot 
make  a  contract,  where  there  is  none :  but,  where  the  Court  has  de- 
termined, that  the  agreement  is  binding  and  concluded  and 
such  as  ought  to  be  executed,  it  does  not  require  *  foreign  [*  432] 
aid  to  carry  the  details  into  execution.  Gale's  agency  is 
not  of  the  essence  of  this  contract.  The  Plaintiff  will  not  contend,  that 
there  is  an  end  of  it,  if  Gale  refuses  to  settle  a  lease.  If  the  De- 
fendant insisted,  that  the  only  lease  he  was  bound  to  execute  was  one 
to  be  approved  by  Gale,  and  not  by  the  Court,  there  would  be  more 
color  for  the  objection :  but  the  Plaintiff  comes  •voluntarily  into 
Court ;  and  not  stating,  that  any  lease  was  tendered,  or  any  step . 
taken  for  obtaining  Gale's  approbation,  says,  he  does  not  choose  to 
be  bound  by  the  lease,  which  the  Court  may  think  a  proper  one. 
That  objection  does  not  lie  in  his  mouth.  Suppose  the  reference  made 
to  Gale  :^  is  his  decision  liable  to  exception  ?  If  it  is,  the  decision 
with  regard  to  the  propriety  of  the  lease  will  ultimately  be  th^t  of 
the  Court :  if  not,  the  Court  may  be  carrying  into  execution  a  lease, 
which  it  may  think  extremely  unreasonable  and  improper.     If  the 

(1 )  ^ntty  vol.  vi.  815 ;  see  MUeheU  v.  Harris^  ii.  129,  and  the  note,  137. 

(2)  .Onte,  vol.  XV.  10.  ^  ' 
(9)  BlundeU  v.  BnUargh,  wnU,  vol.  xvii.  232. 


482  V00AH0U8E   V.  D£    1»A9S0D.  [1815. 

parties  had  gone  to  Gale,  and  got  him  to  settle  a  leasef,  and  one  of 
them  had  objected  to  the  covenants  as  improper,  and  the  Bill  had 
been  filed  by  the  other,  the  Court  would  have  inspected  the  lease ; 
and  if  it  were  found  unreasonable,  would  not  have  decreed  an  exe- 
cution of  the  agreement.  In  the  case  of  Emery  v.  fVa^e  (1), 
where  the  arbitrator  had  settled  the  price,  jet  an  execution  of  the 
contract  was  refused,  as  the  valuation  had  not  been  properly  and 
discreetly  made.  '        '       . 

Upon  the  whole  my  opinion  is,  that  the  lease  must  be  settled  by 
the  Master,  and  not  by  Mr.  Gale. 

1.  The  proceeditkgs  on  the  fimt  hearing  of  this  cause  are  zeiMnted  ift  1  Yes.  & 
Bea.  68—74. 

2.  Specific  performance  of  an  agreement  to  refer  matters  in  dispute  to  arbitra- 
tion, cannot  be  enforced ;  but  a  court  of  equity  wUl  not  be  disposed  to  listen  to 
>any  interlocutory  motion  on  behalf  of  a  party  who,  without  just  grounds,  refuses 
to  abide  by  such  agreement :  see,  anUy  note  4  to  MUthdl  v.  Harris,  2  V.  129. 

3w  Where  a  personal  confidence  appears  to  have  been  reposed  in  certain  n^med 
arbitrators,  ishould  they  decline,, or  Decome  unable,  to  maxe  an  award,  the  Court 
of  Chancery  will  not,  under  ordinary  circumstances,  assQme  their  ofiiee :  see  note 
2  to  Emery  ▼.  I9^ase,  5  V.  846:  but,  where  the  completion  of  the  award  has  been 
prevented  by  the  fraud  of.  one  of  the  parties  to  the  reference,  such  a  case  may 
call  for  the  interposition  of  equitjr  •  see  note  5  to  Cooth  t.  Jadcson^  6  V.  12. 


MOORHOUSE  V.  DE  PASSOU  (2). 
[Rolls.— -1815,  July  18.] 

In  Equity  objection  to  the  competence  ora  witness  from  interest  not  waived  by 
cross-examination  (a). 

At  Law  objection  to  the  competence  of  a  witness  waived  by  pursuing  his  cross- 
examination  after  his  interest  appears ;  which  formerly  could  be  inquired  into 
only  on  the  voir  dire :  now,  if  interest  comes  oat  at  any  period,  the  evidence  is 
rejected,  [p.  4d4»] 

An  objection  was  takeQ  by  the  Plaintiff  to  reading  the  evidence  of 
a  witness,  examined  for  the  Defendant,  and  cross-examined  by  the 
Plaintiff,  on.  the  grotmd  of  interest  in  the  event  of  the  suit.     The 

(1)  l^nie,  vol.  v.  846 ;  see  the  note,  849. 

(2)  Coop.  300. 

(a)  Lord  Eldon  has  said  that  no  alteration  could  be  given  to  the  evidence, 
though  the  interest  were  not  discovered  till  the  last  question^  after  he  has  been 
**  cross-examined  to  the  bone."  Vaiughan  v.  fForrdU,  2  Swanst  400.  The  nile 
in  Equity  is  the  same  as  at  Law ;  and  the  principle  applies  with  equal  force  to 
testimony  given  in  a  deposition  in  writing,  and  to  an  oral  examination  in  Court. 
In  either  case,  the  better  opinion  seems  to  be,  that  if  the  objection  is  taken  as  soon 
as  may  be  afler  the  interest  is  discovered,  it  will  be  heard ;  but  after  the  party  is 
in  mord,  it  comea  too  late.  DoneUon  v.  Taylor,  &Pick.  390;  Rogers  y.  XKoUe, 
3  Paige,  2S8 ;  Town  v.  J^eedham,  ih.  545, 552 ;  Harriion  v.  Courtauld,  1  Russ.  & 
M.  4:^ ;  Fiagg  v.  Mann,  2  Snmn.  467;  1  Greenl.  Ev.  §  421. 

If,  notwithstanding  every  ineffectual  endeavor  to  exclude  the  witness  on  the 
ground  of  incompetency,  it  afterwards  ^should  appear  incidentally,  in  the  course  of 
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object  of  the  Bill  was  the  specific  performance  of  an  agreement  by 
the  Defendant,  the  incumbent  of  a  living,  to  grant  to  the  Plaintiff  a 
lease  of  the  tithes  and  glebe.  The  objection  arose  out  of  the  cross- 
examination  ;  stating  a  letter  from  the  Defendant  to  the  witness,  who 
was  one  of  the  parishioners,  inquiring,  whether,  in  case  this  suit 
should  be  determined  in  the  Defendant's  favor,  the  parishioners 
would  give  him  the  annual  sum  of  5001. ;  that  an  answer  was  sent, 
signed  by  the  deponent  and  other  parishioners,  proposing  to  give 
500L  a  year  for  a  term  of  three  years ;  to  which  the  Defendant 
afterwards  verbally  agreed ;  and  the  deponent  believes  or  expects, 
that  the  Defendant  will  in  the  said  case  let  the  tithes  to  him  and  the 
other  parishioners  accordingly. 

Sir  Samuel  RomiUy  and  Mr.  Heys,  for  the  Plaintiff,  insisted  upon 
the  objection,,  especially  as  it  applied  to  the  evidence  of  a  principal 
witness ;  and  observed  upon  the  case  of  Scott  v.  Fentoick  (I).     • 

Mr.  Leach  and  Mr.  Home,  for  the  Defendant,  contended  that  the 
objection  came  too  late  after  cross-examination  upon  the  merits. 

*  July  I8th.  The  Master  of  the  Rolls  [Sir  William  [*  434] 
Grant]. — An  objection  was  taken  to  the  competence  of  a 
witness,  as  being  interested  in  the  event  of  the  suit.  I  thought  he 
was  interested :  but  *it  vyas  said,  a  party  having  cross-examined  a 
witness,  cannot  afterwards  object  to  his  competence.  ¥pon  that 
objection  the  cause  stood  over ;  that  the  doctrine  and  practice  might 
be  ascertained  by  looking  into  the  authorities.  I  have  been  fur- 
nished with  nothing  more  than  is  to  be  found  in  the  case  of  Scott  v. 
FenvncJc,  cited  from  Gwillim  ;  and  my  own  research  has  discovered 
only  one  additional  case  upon  the  subject,  The  Corporation  of  Sut- 
ton  Coldjield  v.  Wilson  (2).  These  cases  appear  to  stand  in  oppo- 
sition to  each  other.  In  the  latter  the  party  was  held  to  have  waived 
his  objection  to  the  competence  of  a  witness  by  cross-examining 
him ;  and  the  contrary  opinion  seems  to  have  been  entertained  by 
the  Court  of  Exchequer  in  the  other  case. 

Then  how  does  it  stand  on  principle  ?     At  law  a  party  waives  any 

the  trial,  that  the  witness  is  interested,  his  testimony  will  be  stricken  out,  and  the 
JQiy  will  be  instructed  wholly  to  disregard  it  Dams  v.  Barr^  9  S.  &  R.  137 ; 
SchiUenger  v.  McCann,  6  Greenl.  364 ;  itsher  v.  mUardj  13  Mass.  379 ;  Evans  v. 
Eaton,  1  Peters,  C.  C.  338;  Builer^v.  Tufts,  1  ShepL  302;  SSfoirf  v.  Wood,  I 
Blackf.  71. 

Where  the  testimony  is  by  deposition,  the  objection,  if  tlie  interest  is  known, 
ou^ht  regularly  to  be  taken  in  limine ;  and  the  cross-examination  should  be  made 
deoeneesse,  with  an  express  reservation  of  the  right  of  objection  at  the  trial; 
unless  the  interest  of  the  witness  is  developed  incidentally,  in  his  testimony  to  the 
merits.  But  the  practice  on  this  point  admits  of  considerable  latitude,  in  the  dis- 
cretion of  the  judge.  1  Greenl.  £v.  §  421,  note ;  17.  States  v.  One  Case  of  Hair 
Pencils,  1  Paine,  400 ;  Talbot  v.  Clark,  8  Pick.  51 ;  The  Mohawk  Bank  v.  Awater^ 
2  Paige,  54 ;  OgU  v.  Pelaski,  1  Holt,  Cas.  485 ;  2  Tidd,  Pr.  812. 

As  to  the  mode  of  takinof  the  objection  in  Chancery,  see  1  Barbour,  Ch.  Pr. 
Om ;  1  Hoffman,  Ch.  Pr.  489 ;  Gass  v.  Stinson,  3  Sumner,  605. 

(1)  Gwil.  1250. 

'2)  1  Vem.  254. 

VOL.  XIX.  19 
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^objection  to  the  competence  of  a  witness  by  pursuing  his  crossrcx- 
amination,  after  the  witness  appears  to  be  interested.  Foriherly  the 
inquiry,  whether  a  witness  was  interested,  could  be  made  only  upon 
the  i)oir  dire  :  now,  if  the  interest  comes  out  at  any  period,  his  evi- 
dence is  rejected.  Here  there  is  no  such  opportunity  of  inquiring 
into  the  competenceof  the  witness  by  the  voir  dire  ;  and  until  the  de- 
positions are  published,  it  cannot  be  known,  whether  the  witness  has, 
or  has  not,  admitted  the  fact,  upon  which  the  objection  arises.  The 
waiver  at  law  arises  from  pursuing  the  examination,  after 
[*  435]  *  the  objection  to  the  competence  of  the  witness  is  known  : 
but  it  is  difficult  to  say,  how  an  unknown  objection  can  be 
waived.  The  witness  may  deny  all  interest  in  the  cause ;  and  upon 
the  supposition  that  he  is  competent,  it  may  be  very  material  to  the 
other  party  to  cross-examine  him. 

Under  these  circumstances,  the  prii^ciple  leads  to  this  conclusion, 
that  in  equity  the  cross-examination  of  a  witness  in  utter  ignorance 
of  his  having  given  an  answer  to  aa  interrogatory,  showing,  that  he 
has  an  interest  in  the  cause,  cannot  amount  to  a  waiver  of  the  ob- 
jection to  his  com()ete;ice. 

The  deposition  of  this  witness  therefore  cannot  be  read. 

.  1.  This  case  is  likewise  reported  in  Coop.  300. 

2.  At  law,  a  party  who  has  called  a  witness  cannot  discredit  him :  fhdon  v. 
Hughes,  7  Yes.  290.  As  to  objections  to  the  competency  of  a  witness,  and  the 
rule,  that  such  an  objection  ought  to  be  taken  as  soon  as  it  is  known,  see,  ante, 
note  1  to  PurceU  v.  J^JSTamara,  8  V.  324 ;  but,  even  after  a  verdict  obtained  up- 
on the  evidence  of  an  interested  witness,  a  ventre  de  novo  will  be  awarded,  un- 
less the  objection  was  known,  and  waiwk,  by  the  party  to  be  affected  thereby,  at 
the  time  of  the  trial :  BfU  v.  Smithy  5  Bam  &  Cress.  193. 
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WYATT  V.  BARWELL. 

[Rolls.— 1815,  July  20.] 

Clerical  mistakes  do  not  vitiate  enrolment  under  the  Registry  Act 

To  affect  a  registered  deed  by  notice  of  a  prior  unregistered  deed,  the  policy  of 

which  has  been  much  doubted,  actual  notice  must  be  clearly  proved,  amount- 

ino^  tf>  fraud  (a). 
Notwithstanding  the  rigorous  exactness,  that  has  been  required  in  inrolments 

under  the  Annuity  Act,  clerical  mistakes  do  not  vitiate  the  Memorial,  [p.  438.1 
Im  pendens  not  notice  for  the  purpose  of  postponing  a  registered  deed  (h),  [p.  439.] 

CowiE,  having,  in  April,  1806,  taken  a  lease  for  96  years 


of  some  ground,  near  Islington,  on  which  he  proposed  to  erect  a 
chapel  and  other  buildings,  towards  defraying  the  expense,  opened  a 
book  for  receiving  subscriptions  ;  and  on  the  1st  of  December,  1806^ 
a  deed  was  executed  between  him  and  the  persons,  who  had  then 
subscribed,  declaring  the  purposes,  for  which  the  chapel  was  to  be 
used,  and  the  manner,  in  which  it  was  to  be  managed ;  stating,  that 
Cowie  was  the  original  proprietor ;  and  declaring,  that  the 
management  *  should  be  exclusively  vested  in  those  pro-  [*  436] 
prietors,  parties  to  this  deed ;  who  were  constituted  a 
Committee  of  Management ;  that  each  shs^re  of  100/.  should  en- 
title the  holder  to  a  vote;  and  each  proprietor  might  sell  and 
dispose  of  his  share  or  shares,  first  making  an  offer  thereof  to  the 
Committee  or  Treasurer  at  the  original  value  of  100/.  a  share. 

By  indentures,  dated  the  3d  of  June,  1808,  reciting  the  lease, 
Cowie  granted  to  Mary  Barwell,  her  executors,  &c.,  for  three  lives, 
an  annuity  of  450/.  out  of  the  premises  demised ;  and,  to  secure  the 
same,  assigned  the  chapel,  pews,  furniture,  &c.  for  the  residue  of 
the  term  to  ■  Sykes,  his  executors,  &c. :  transferring  to  him 
.  a  policy  of  insurance  from  fire,  effected  by  Cowie  on  behalf  of  him- 
self and  the  other  proprietors. 

By  other  indentures,  dated  the  8th  of  May,  1812,  reciting  the 
deeds  of  April,  1806,  and  June,  1808,  and  the  policy  of  insurance, 
Cowie  assigned  the  chapel  and  premises,  subject  to  Mrs.  Bagwell's 

annuity,  to  r-  Soden,  on  trust  to  sell,  and  out  of  the  proceeds 

to  pay  5000/.  to  Goodacre  and  Co.,  bankers  in  Leicestershire  ;  who 
had  agreed  to  advance  that  sum  upon  such  .security.     This  deed  and 
.  that  of  1808  were  registered  ;  the  deed  of  1806  was  not. 

The  Plaintiffs  claimed  under  the  deed  of  December,  1806  ;  charg- 
ing notice  of  that  deed  and  the  interest  of  the  shareholders  by  the 
Defendants  Barwell  and  Goodacre  and  Co. :  and  praying,  that  the 

{a)  See,  ante,  note  (a)  JoUand  v.  Sknnhru/ge,  3  V.  478. 

(6)  Although  a  registered  deed  will  be  postponed  to  a  prior  unregistered  deed, 
where  the  second  purchaser  had  actual  notice  of  the  first  purchase ;  yet  the  doc- 
trine has  never  been  carried  to  the  extent  of  making  a  Lis  pendens  constructive 
notice  of  the  prior  unrefiristered  deed ;  but  actual  notice  is  required.  1  Story,  £q. 
Jar.  §  406.    See  also  Mwrray  v.  FinMtr,  2  Johi)^.  Ch.  155. 
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deeds  of  1808  and  1812  may  be  declared  void  as  against  the  Plain- 

tifTs  and  the  other  subscribers. 
[*  437]         *The  answers  denied  any  notice  whatever.     There  was 

no  evidence  of  direct  notice :  but  constructive  notice  was 
inferred  from  the  Policy  of  Insurance,  assigned  to  Mrs.  Barwell's 
trustee  by  the  deed  of  June,  1808,  and  mentioned  in  the  deed  of 
1812,  reciting  that  of  1808 ;  and  farther  from  an  admission  in  the 
answer  of  the  Defendant  Buzzard,  a  partner  in  the  house  of  Good- 
acre  and  Co.,  that  in  September,  1812,  before  all  the  money  was 
advanced,  a  paper  was  transmitted  to  him,  merely  for  the  purpose  of 
communication  to  a  person,  who  was  expected  to  become  a  sub- 
scriber to  the  chapel,  as  to  the  nature  of  the  security  ;  to  the  con- 
tents of  which  paper  the  Defendant  stated,  that  he  did  not  pay  any 
attention. 

Two  objections  were  taken  to  the  registration  of  the  Deed  of 
1812:  first,  that  the  name  "Soden"  was  in  the  inrolment  "Se- 
den  :  '*  secondly,  that,  after  stating  the  assignment  to  be  to  Seden^ 
his  executors,  &c.,  it  stated  the  Habendum  to  Cowie,  his  execu- 
tors, &c. 

July  20th.  The  Master  ot  the  Rolls  [Sir  William  GrantJ. 
— Undef  the  Deed  of  the  1st  of  December,  1806,  the  Plaintiffs  claim 
an  equitable  interest  in  this  Chapel ;  and  they  file  the  Bill  in  order 
to  set  aside  the  two  Deeds,  subsequently  executed  by  Mr.  Cowie  (so 
far  at  least  as  those  Deeds  affect  the  chapel),  on  the  ground,  that  the 
parties,  claiming  under  them,  had  notice  of  such  equitable  interest. 
What  species  of  interest  the  subscribers  were  to  have  is  not  very  dis- 
tinctly defined.     Nothing  is  assigned  to  them,  or  to  any  trustee  for 

them  ;  but  they  are  called  proprietors  throughout  the  Deed. 
[*  438]         *  It  was  contended,  that  the  latter  of  the  two  registered 

Deeds,  executed  in  1812,  is  not  duly  registered  ;  and  there- 
fore the  registration  is  of  no  avail ;  first,  because  the  name  of  the 
trustee  is  spelt  Soden  in  the  Deed  and  Seden  in  the  Inrolment: 
secondly,  because,  after  stating  the  assignment  to  be  to  Seden,  his 
executors  and  administrators,  the  Habendum  is  to  Cowie,  his  exec- 
utors and  administrators.  But  I  do  not  conceive,  that  these  mistakes 
annul  the  inrolment.  No  object  of  the  Registry  Act  (I)  can  be  af- 
fected by  either  of  them.  Notwithstanding  the  rigorous  exactness, 
which  has  been  required  in  inrolments  under  the  Annuity  Act  (2), 
it  was  held  in  Ince  v.  Everard  (3),  that  clerical  mistakes  did  not  vi- 
tiate the  memorial.  The  term  assigned  was  of  61  years.  It  was 
stated  to  be  62.  The  consideration  was  stated  to  be  280/. ;  but 
when  they  came  to  aver  payment  of  the  consideration,  the  statement 
was,'  that  "  the  said  sum  of  250Z."  was  really  and  bona  fide  paid.  This 
last  was  a  more  important  blunder  than  that  of  stating  the  Habendum 

(1)  Stat  7  Anne,  c.  20. 

(2)  Stat  17  Geo.  III.  c.  2&    Repealed  by  Statute  53  Geo.  lU.  c.  141.    See  the 
note,  anUy  vol.  ii.  36. 

(3)  6  Term  Rep.  545.  ^ 
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to  be  to  Cowie :  as  the  law  says,  that  such  an  Habendvmy  being  re- 
pugnant, is  1^  mere  nullity ;  and  then  the  assignment  stated  stands  as 
an  assignment  to  Soden ;  which  is  according  to  the  truth  of  the  fact ; 
and* would  be  sufficient  without  any  Habendum;  whereas  in  the  case 
I  have  referred  to  it  was  left  in  a  degree  ambiguous,  whether  any 
such  sum  as  2802.  had  been  actually  paid. 

.  As  to  the  mistake  of  a  letter  in  the  name  of  the  trustee,  I  do  not 
see,  in  what  way  it  could  operate  to  disappoint  any  object  of  the 
Act,  when  the  substance  of  the  transaction  is  admitted  to  be  correctly 
set  forth.  If  search  were  to  be  made  by  an  index  of  names 
of  *  persons,  a  mistake  of  this  kind  might  be  of  some  im-  [*  439] 
portance  :  but  the  calendar,  that  is  to  be  kept  at  the  Reg- 
ister Office,  is  of  the  parishes,  places,  and  townships,  in  which  the 
lands  lie. 

Then,  taking  the  Deeds  to  be  well  registered,  what  evideiice  is 
there  of  such  notice  of  the  Plaintiff's  interest  as  made  it  fraudulent 
in  the  subsequent  incumbrancers  to  take  the  assignments  from 
Cowie  ?  A  registered  Deed  stands  upon  a  different  footipg  from  an 
ordinary  conveyance.  It  has  been  muclv  doubted,  whether  Courts 
ought  ever  to  have  suffered  the  question  of  notice  to  be  agitated  as 
against  a  party,  who  has  duly  registered  his  conveyance :  but  they 
have  said,  ^'  we  cannot  permit  fraud  to  prevail ;  and  it  shall  only  be 
in  cases,  where  the  notice  is  so  clearly  proved  as  to  make  it  fraudu- 
lent in  the  purchaser  to  take  and  register  a  conveyance  in  prejudice 
to  the  known  title  of  another,  that  we  will  suffer  the  registered  Deed 
to  be  affected." 

Even  under  this  limitation  the  security,  derived  from  the  Register, 
is  considerably  lessened :  as  no  one  can  with  certainty  tell,  what 
circumstances  may,  truly  or  falsely,  be  given  in  evidence ;  or  what 
judgment  a  Court  will  form  as  to  the  effect  of  the  evidence  in  any 
particular  case.  However,  it  is  sufficient  for  the  present  purpose  to 
say,  that  it  is  only  by  actual  notice  cledrly  proved  that  a  registered 
conveyance  can  be  postponed.  Even  a  Lis  pendens  is  not  deemed 
notice  for  that  purpose. 

The  Plaintiffs  do  not  pretend,  that  their  interest  would  have  been 
discovered  by  any  diligence  in  the  investigation  of  Cowie's  title :  but 
they  say,  there  were  certain  collateral  matters,  from  which 
a  knowledge  of  it  might  *  have  been  derived.  Cowie  had,  [*  440] 
it 'seems,  effected  an  insurance  of  the  chapel  and  other 
buildings,  which  purported  to  be  made  in  the  name  of  himself  *'  and 
the  other  proprietors."  The  policy  was  assigned  to  Mrs.  Barwell's 
trustee ;  and  is  mentioned  in  the  assignment  of  the  JBquity  of  Re- 
demption to  Goodacre  and  Co.  These  parties,  it  is  said,  must  be 
presumed  to  have  inspected  the  policy.  If  they  did,  they  must  have 
seen  that  there  were  "  other  Proprietors ; "  and  by  proper  inquiries 
they  might  have  learned,  that  the  Plaintiffs  were  those  other  Pro- 
prietors. I  have  no  conception,  that  this  can  be  deemed  that  cleajr 
proof  of  actual  notice,  which  the  cases  profess  to  require ;  especially 
as  there  is  in  the  answers  an  express  denial  of  any  notice  whatever. 
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But  as  against  Goodacre  and  Co.,  it  is  said,  that  there  is  farther 
evidenee  of  notice,  wliicb  was  received,  not  indeed  before  they  took 
and  registered  this  assignment,  buf  before  they  had  advanced  the 
whole^  of  the  money  they  had  agreed  to  lend ;  and  it  is  contended, 
that  for  the  subsequent  advances  they  are  not  entitled  to  the  benefit 
of  their  security  as  against  the  Plaintiffs.  This  is  founded  on  a  paE»- 
sage  in  the  answer  of  Mr.  Buzzard,  one  of  the  partners  in  the  house 
of  Goodacre  and  Co.;  who  says,  in  September,  1812,  he  received 
an  instrument,  from  which  notice  is  inferred.  The  date  of  this  In- 
strument is  not  mentioned :  but  I  take  it  for  granted  it  was  prior  to 
Goodacre  and  Co.'s  security.  Now,  here  is  a  paper;  transmitted  to 
Mr.  Buzzard,  not  by  way  of  claim  or  notice  to  him  from  any  of  the 
Plaintiffs,  not  for  his  own  information  on  any  subject,  not  as  a  ground, 
on  which  he  was  to  do  any  act,  but  merely  for  the  purpose  of  com- 
niunication  to  a  person,  who  was  expected  to  become  a  subscriber 

to  the  chapel ;  and  to  whom  it  was  thought  expedient  to 
[*  441]     show  the  nature  of  the  security,  '"'which  the  subscribers 

were  to  have  for  their  <noney.  There  was  nothing  in  the 
circumstances  or  the  purpose  of  the  communication,  that  was  likely 
to  induce  him,  still  less  that  made  it  a  duty  incumbent  upon  him,  to 
pay  any  particular  or  minute  attention  to  the  contents  of  the  paper ; 
and  he  swears  he  did  not  pay  any  attention  to  them.  This  I  hold 
to  be  no  proof  whatever  of  notice. 

.  I  think,  therefore,  the  Plaintiffs  wholly  fail  in  making  out  any  case 
against  the  incumbrancers ;  and  that  the  Bill,  so  far  as  it  seeks  to 
affect  their  securities,  must  be  dismissed  with  costs  (1). 

1.  Some  of  tho  minute  objections  to  memorials  of  grants  of  amraitieB,  upon 
vhich  courts  have  felt  themselves  bound  to  make  what  uey  considered  very  hard 
decisions,  have  been  removed  by  the  statute  of  7  Geo.  IV.  c.  75. 

2.  To  correct  a  mere  clerical  error  in  the  spelling  of  a  bankrupt's  name,  a  new 
commission  is  not  necessary,  when  the  name  actually  inserted  is  idemsonanai-with 
the  true  orthography :  In  re  Balthoyn,  2  Rose,  20. 

3.  To  what  extent  registration  of  an  incumbrance  upon  lands  situated  in  a  reg- 
ister country  is  held  to  afford  constructive  notice  of  the  Uen^  see,  ante,  the  note  to 
JoUand  v.  SUdnbridge,  3  V.  478.  And,  as  t6  the  effect  of  lis  pendens^  see  note  2 
to  The  Bithap  of  Jriwkuier  v.  BasooTy  3  V.  314. 

(1)  JoUand  v.  Stainhridgt^  (mfe,*vol.  iiL  478. 
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AVELING  V.  KNIPE. 

[Rolls.— 1815,  July  20.] 

A  J0i2fT  purchase  by  two,  to  them  and  their  heirs,  with  equal  payments,  a  joint- 
tenancy  ;  and  therefore  survivorship  (a). 

Tenants  in  common  of  a  mort^^affe  term,  joining;  in  a  purchase  of  the  equity  of 
redemption  to  them  and  their  heirs,  are  tenants  in  common  of  the  inheritance, 
[p.  444.] 

Whether 'payment  of  part  of  purchase-money  is  part  performance  of  a  parol  agree- 
ment, taking  it  out  of  the  Statute  of  Frauds,  qtuart(b),  [p.  446.] 

Br  articles  of  agreement,  dated  the  14th  of  May,  1806,  Edward 
Knipe  agreed  to  sell  to  Thomas  Aveling  and  George  Bowker,  their 
heirs  and  assigns,  a  freehold  estate  at  the  price  of  11,500/.;  and  it 
was  agreed,  that  500/.  part  thereof,  should  be  paid  to  Knipe  on  the 
execution  of  the  agreement ;  that  5000/.  other  part  of  the  said  sum 
of  11,500/.,  should  be  paid  by  Aveling  and  Bowker^  their  heirs,  ex-  . 
ecutors,  or  administrators,  on  the  25th  of  March  next;  and  that 
6000/.  the  remaining  part,  should  at  the  same  time  be  secured  to 
Knipe,  his  executors^  &.o.  with  interest  at  5  per  cent,  by  mortgage 
of  the  estate  sold ;  and  be  suffered  to  continue  on  such  mortgage, 
the  interest  being  regularly  paid,  for  the  term  of  seven 
years ;  and  Knipe  agreed  to  make  a  clear  *  title  at  his  [*  442] 
own  expense,  to  pay  half  the  expense  of  the  conveyance, 
and  to  discharge  all  outgoings  up  to  the  said  25th  of  March  next, 
and  on  payment  of  the  remainder  6f  the  purchase-money  to  Knipe, 
and  on  his  having  such  mortgage  for  6000/.,  to  put  Aveling  and 
Bowker,  their  heirs  or  assigns,  into  possession :  and  Aveling  and 
Bowker  for  themselves,  their  heirs,  executors,  and  administrators, 
agreed  to  purchase  the  said  estate  at  the  price  of  11,500/.,  and  to 
pay  and  secure  the  remainder  of  the  purchase-money  in  the  manner 
above-mentioned  on  the  25th  of  March  next,  upon  being  put  into 
possession ;  and  it  was  farther  agreed,  that,  if  Aveling  and  £owker 
should  neglect  to  complete  the  purchase,  and  to  pay  or  secure  the 
remainder  of  the  purchase-money  on  or  before  the  25th  of  March 

(a)  In  the  United  States,  the  title  by  joint-tenancy  is  very  much  reduced  in  ex- 
tent, and  the  incident  of  survivorship  is  still  more  extensively  destroved,  except 
in  cases  where  it  is  proper  and  necessary ;  as  in  the  case  of  titles  held  by  trustees. 
Drnom  V.  Rdfe,  3  Bro.  C.  C.  224 ;  4  Kent,  Com.  (5th  ed.)  361.  So  in  case  of 
conveyances  to  husband  and  wife.  4  Kent,  362.  See  also  Straitoft  v.  Bat,  2  Bro. 
€.  C.  (Am.  ed.  1844,)  240,  note  (a) ;  ante,  note  (a)  Rundi  v.  Long,  4  V.  551. 

For  words  that  are  held  to  create  a  tenancy  m  common,  see  Drayton  v.  Dray- 
ton^ 1  Desauss.  329 ;  Bunch  v.  Hwray  3  Desauss.  288 ;  Wutcott  v.  Cody,  5  Johns. 
Ch.  2M ;  anU,  note  (h)  Bolger  v.  MackeU,  5  V.  509. 

(6)  See,  (tnttj  note  (a)  Bucknuater  v.  Harropy  7  V.  341. 

It  seems  formerly  to  have  been  thought,  that  a  deposit,  or  security,  or  payment 
of  the  purqhase-money,  or  or  a  part  of  it,  or  at  least  of  a  considerable  part  of  it, 
was  such  a  part-performance,  as  took  the  case  out  of  the  Statute.  But  that  doc- 
trine was  open  to  much  controversy,  and  is  now  overthrown.  2  Story,  Eq.  Jur. 
§  760 ;  Jaduon's  AMtignus  v.  Cutrighi,  5  Munf.  318 ;  1  Sugden,  Vendors,  ch.  3, 
$7,  note  10,  p.  202. 
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next,  as  aforesaid,'  the  said  Edward  Knipe  having  made  out  a  good 
and  clear  title  to  the  said  estate,  then  and  in  such  case  the  purchase- 
money  paid  should  be  forfeited  ;  and  Knipe  should  be  at  liberty  to 
resell,  and  Avelidg  and  Bowker,  their  heirs,  executors,  and  adminis- 
trators, should  make  good  to  Knipe  any  loss  or  deficiency  he  might 
sustain  in  consequence  of  such  neglect. 

The  sum  of  5001.  was  paid  to  Knipe  upon  the  execution  of  the 
agreement.  On  the  10th  of  June,  1806,  Aveling  died ;  having,  by 
his  Will,  dated  the  20th  of  May,  1805,  appointed  Bowker  one  of 
his  executors  and  residuary  legatees. 

The  Bill  was  filed  by  the  grandson  and  heir  at  law  of  Aveling ; 
alleging,  that  the  sum  of  500T.  had  been  paid  by  Aveling  and  Bow- 
ker jointly ;  and  praying,  that  the  Defendants  Knipe  and  Bowker 
may  be  decreed  specifically  to  perform  the  agreement ;  that  Bowker 
may  be  decreed  to  pay  one  half  of  the  purchase-money, 
[•  443]  and  the  other  executors  of  ♦  Aveling  may  pay  the  remain- 
der, and  the  Defendant  Knipe  to  make  out  a  clear  and  gokxl 
title,  and  convey  to  the  Plaintiff  and  Bowker,  according  to  the  agree- 
ment. 

The  Defendant  Bowker  by  his  answer  stated,  that  Aveling  bad 
made  the  purchase  for  this  Defendant,  his  son  in  law,  who  paid  out 
the  5001.  on  the  execution  of  the  agreement  out  of  his  own  money : 
but  soon  afterwards  Aveling  told  him  he  should  like  to  go  halves 
with  him  in  the  purchase;  and  the  Defendant  answering,  that  he 
could  have  no  objection,  as  he  came  to  Aveling  for  assistance,  and 
could  not  purchase  the  estate  without  his  assistance,  Aveling  said  he 
would  consider  of  it ;  desiring  the  Defendant  to  transfer  250/.  in 
the  books  of  his  banker  from  Aveling's  account  to  the  Defendant's, 
as  one  half  of  the  5002.,  paid  to  Knipe  :  which  transfer  was  made 
accordingly ;  it  still  remaining  undecided,  whether  they  were  to  go 
halves  in  the  purchase,  or  not ;  submitting  that  in  case  the  agree- 
ment ought  to  be  specifically  performed,  the  Defendant  is  entitled  to 
have  it  carried  into  execution  for  his  sole  benefit ;  and  if  the  conver- 
sation between  the  Defendant  and  Aveling,  and  the  transfer  of  the 
sum  of  2507.  amount  to  an  agreement,  it  must  be  considered  as  a 
new  agreement  independent  of  and  distinct  from  the  former,  and  as 
it  is  not  in  writing,  and  signed  by  the  Defendant,  &c.  insisting  upon 
the  Statute  of  Frauds  (1). 

There  was  evidence  of  declarations  of  Aveling  up  to  his  death, 
that  he  assisted  the  Defendant  Bowker  in  the  purchase ;  and  that 

the  estate  was  to  be  bought  for  him. 
[•  444]  July  20th.  *  The  Master  or  the  Rolls  [Sir  William 
Grant] — It  is  admitted,  that,  if  Aveling  and  Knipe  are  to 
be  considered  as  joint  purchasers,  the  Plaintiff's  case  would  wholly  fail. 
On  the  face  of  the  agreement  they  jointly  contract  with  the  vendor ;  but 
a  doubt  was  suggested,  whether  a  Court  of  Equity  would  in  any  case 
execute  such  an  agreement  by  a  conveyance  in  joint-tenancy.     It 

(1)  Stat  29  Ch.  11.  c.  3. 
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would  not,  if  there  were  any  circumstances,  from  which  it  could  be 
collected,  that  a  joint-tenancy  was  not  in  contemplation  t  but  I  have 
no  conception  that  it  is  of  coarse  upon  a  controversy  between  two 
purchasers  to  depart  from  the  letter  of  their  agreement,  and  decree 
them  to  be  tenants  in  common.  There  is  a  case,  Edwards  v.  Fash* 
ion  (1),  where  the  two  daughters  of  a  mortgagee  for  a  term  of 
year,  taking  under  his  Will  the  residue  of  his  personal  estate,  in- 
cluding the  mortgage,  equally  to  be  divided  between  them,  after- 
wards purchased  the  equity  of  redemption  to  them  and  their  heirs : 
it  was  held  under  the  circumstances,  that  there  was  no  survivorship : 
but  it  is  not  stated,  as  a  general  principle,  that  articles  of  agreement 
must  of  nece^ity  import  a  tenancy  in  common,  when  in  words  it  is 
a  joint-tenancy.  That  case  proceeds  upon  the  ground,  that  the 
purchase  was  founded  on  the  mortgage ;  and,  the  daughters  being 
tenants  in  common  of  the  mortgage,  they  were  held  to  be  tenants  in 
common  of  the  equity  of  redemption  likewise. 

It  was  contended,  that  Aveling's  contribution  to  the  purchase- 
money  has  turned  them  into  tenants  in  common.  That  ia 
not  the  effect  of  an  advance  of  money  in  equal  *  shares.  [*  445] 
The  contrary  is  laid  down  by  Sir  Joseph  Jekyll  in  Lake  v. 
Gibson  (2),  and  by  Lord  Hardwicke  (3)  in  Rigden  v.  ValUer. 
There  is  nothing  in  equal  contribution  repugnant  to  joint-tenancy: 
on  the  contrary  it  is  of  course  that  joint  tenants  should  contribute 
in  equal  proportions. 

Here  Bowker  in  the  first  instance  advanced  the  whole  deposit ; 
and  one  half  was  afterwards  repaid  to  him  by  Aveling.  In  the  first 
place  I  doubt,  whether,  if  the  advances  had  been  unequal,  we  could 
have  argued  froip  the  case  of  a  deposit  to  the  case  of  payment  of 
the  entire  price ;  for  it  is  enough,  if  before  the  contemplation  of  the 
purchase  the  parties  contributed  equally  to  the  payment.  Unequal 
payments  from  time  to  time  would  not  be  decisive.  Supposing,  for 
the  sake  of  clearness,  we  consider  the  5007.  as  the  whole  price  :  then 
it  comes  to  this:  Bowker  on  the  14th  of  May  paid  the  purchase 
money,  either  entirely  on  his  own  account,  or  he  advanced  Aveling's 
half,  expecting  re-payment  from  him.  In  the  latter  case  the  ad- 
van'ge  would  be  made  on  behalf  of  the  two ;  and  Bowker  would  be 
merely  a  creditor  of  Aveling  for  a  moiety.  They  would  therefore 
.  still  be  joint  tenants. 

But>  supposing  that  Bowker  had  made  the  advance  solely  on  his 
own  account,  and  with  his  own  money,  and  that  the  payment  to  him 
of  a  portion  of  the  price  was  entirely  a  subsequent  transaction,  that 
would  raise  this  case  ;  not  that  Bowker  would  be  turned  into  a  trus- 
tee for  Aveling  quoad  the  moiety;  but  there  would  be 
evidence  of  a  new  *  agreement  (4),  between  them  for  the     [*  446] 

(1)  Pre.  Ch.  332. 

(2)  1  Eq.  Ca.  Ab.  291. 

(3)  2  Ves.  253 ;  3  Atk.  734-^.    See  the  authorities  referred  to,  mtc^  vol.  ix. 
587,  n.  Jackson  v.  Jackson. 

(4)  Legal  v.  MUlir,  2  Ves.  329. 
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purchase  of  a  share  of  Bowker's  .  interest ;  for,  if  Bowker  by 
payment  of  the  whole  became  in  Equity  the  owner  of  the  entire 
estate,  it  could  only  be  by  some  new  bargain  that  any  part  of  it 
could  be  devested  out  of  him.  It  would  then  come  to  the  question, 
much  agitated  of  late,  whether  payment  of  part  of  the  purchase- 
money  is  a  part-performance  of  an  unwritten  agreement  (1).  But 
upon  the  evidence  it  seems  clear,  that  all  that  was  intended  by  the 
subsequent  transaction,  was  to  pay  Aveling's  proportion  of  the  de- 
posite,  the  whole  of  which  had  in  the  first  instance  been  advanced 
by  Bowker.  If  so,  both  the  parties  contributed  equally  to  the  pur- 
chase ;  which,  as  I  have  already  said,  woald  not  make  them  tenants 
in  common.  There  is  nothing  therefore  to  counteract  the  legal  im- 
port of  the  agreement ;  which  made  them  clearly  joint  tenants. 
Without  entering  therefore  into  the  evidence  for  the  Defendant,  the 
Bill  must  be  dismissed,  with  costs  as  against  Knipe,  and  without 
costs  as  against  the  executors. 

1.  Where  the  words  of  an  instrument  equally  admit  eitber  constructioii,  ten- 
ancy in  eoromon  is  more  favored  than  joint  tenancy ;  but,  where  the  technical  im- 
port of  the  terms  used  implies  a  joint  tenancy,  it  must  prevail,  unless  a  seveiance 
can  be  inferfed ;  or,  perhaps,  unless  there  are  circumstances  from  which  it  can  be 
collected,  to  the  satisikction  of  the  court,  that  the  intention,  though  not  accurate- 
ly expressed,  really  was  to  create  a  tenancy  in  common :  see,  atUey  the  note  to 
Morl^  V.  Bird,  3  V.  628 ;  see,  also,  Tfdcknesae  v.  Femon,  2  Freem.  84. 

2,  Lord  Redesdale,  in  Clinan  v.  Cooke,  1  Sch.  &Lef.  40,  held  it  perfectly  clear, 
tliat  payment  of  money  is  not  such  a  part  performance  of  an  agreement  touching' 
lands,  as  will  take  the  case  out  of  the  Statute  of  Frauds.  Lord  Erskine  seems  to 
have  been  of  the  same  opinion,  in  the  subsequent  case  of  ^oy  v.  Detchamju,  ]3 
Yes.  229 ;  as  Lord  Rosslyn,  also,  apparently  was,  in  the  earlier  case  of  Htaring' 
ton  V.  WhuUr,  4  Yes.  687 :  though,  in  the  two  last-cited  cases,  it  should  be  ob- 
served, the  Utdiea  !of  the  parties,  who  tardily  applied  for  specific  performance, 
formed  an  additional  ground  for  the  dismissal  of  their  bills. 
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[1815,  Jolt  21.] 

An  Appeal  does  not  form  a  ground  to  stay  process  for  costs,  previously  com- 
menced, namely,  by  Subpana.  Distinction,  where  the  Appeal  is  before  any 
step  taken  (a). 

The  Bill  was  dismissed  with  costs  on  the  13th  of  July,  1814;  ad 
accouDt  being  decreed  in.  two  other  causes  between  the  parties. 
The  Defendant's  costs  were  taxed  at  237/. ;  anda^u&pceno  for  them 
was  served  upon  the  PlaintifT;  who  after  that  service,  no  attachment 
having  issued,  presented  a  petition  of  Appeal ;  and  moved,  that  the 
payment  of  the  costs  may  be  postponed,  until  after  the  appeal  shall 

(1)  See  the  notes,  anU,  vol.  xiii.  460 ;  iii.  38,  9,  40 ;  post,  480,  Ex  park  Booper. 
(o)  See,  mite,  notes  (a)  and  (6)  Gwynn  v.  LeUibridge,  14  V.  587. 
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have  been  heard  ;  or  that  they  may  be  charged  against  the  Plaintiff 
under  the  Decree,  directed  in  the  other  two  causes. 

•  Mr.  Hart  and  Mr.  Owen,  in  support  of  the  Motion :     [*  447] 
Sir  Satmd  RamiUy  and  Mr.  DanieUy  for  the  Defendant. 

The  Lord  Chancellor  [Eldon]. — In  a  case  (1)  that  occurred 
yesterday  on  a  motion  to  discharge  proceedings  for  irregularity,  the 
Appeal  was  lodged,  before  any  proceeding  for  the  costs  had  been 
commenced  ;  and  the  distinction  taken  by  Mr.  Newland,  between 
Appeals  presented  before  and  after  a  step  taken  for  the  costs,  ap- 
peared to  nie  to  be  very  sensible.  There  would  be  danger  in  going 
to  this  extent,  that  an  Appeal,  lodged  after  a  party  had  begun  ta 
pursue  his  remedies  for  costs,  perhaps  with  the  very  object  of  pre- 
venting the  payment  of  those  costs,  should  stay  the  proceeding  for 
them  (2). 

The  Motion  was  refused.       

As  to  the  importance  of  the  rule  that,  in  general  cases,  proceedings  nnder  a 
decree  should  not  be  stayed  by  an  appeal,  see,  anU,  note  4  to  The  Canons  qf  SL 
Paul's  V.  CriekUt,  2  V.  563. 
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CopTRieHT  in  music.    Copyright,  not  asserted  against  violations  by  several  per- 
sons for  fifteen  years,  not  protected  by  Iniunction,  until  established  at  law  (a). 
Id  Injunction  cases  no  a^davit  as  to  the  Title  afl(9r  Answer  (&). 

Mr.  Hart  and  Mr.  TroUope,  for  the  Plaintiff,  moved  for  an  In- 
junction to  restrain  the  Defendant  from  publishing  and  selling  the 
music  of  certain  dances  claimed  by  the  Bill  as  the  property  of  the 
Plaintiff. 

*Sir  Samuel  Romilly,  for  the  Defendant,  took  two  ob-     1*448] 
jections ;    1st,  that  the  Defendant's   copyright  in  these 
dances,  if  it  ever  existed,  had  been  abandoned :  some  of  them  having 
been  published  by  other  persons  fifteen  years  ago  without  complaint ; 
the  effect  of  which  is  a  deceit  upon  the  public ;  and  in  this  instance 

(1)  Dunster  v.  MitfonL 

(2)  winte,  fTaldo  v.  Caku,  WiUan  v.  fftttan,  vol.  xvi.  206, 216.  See  The  War- 
den  and  Minor  Canons  o/St.  PauPs  v.  Morris,  ix.  316,  and  the  note. 

(3)  Coop.  303. 

(a)  When  an  injunction  will  be  granted  to  secure  a  patent  riffht,  and  a  copy* 
right,  see,  ante,  note  (a)  UniversUies  of  Oxford  and  Cambridge,  6  y .  689 ;  note  (a) 
BouUon  V.  Bull,  4  V.  140.  Formerly  Courts  of  Equity  would  not  interfere,  until 
the  title  had  been  established  at  law.  But  the  present  course  is,  to  exercise  juris- 
diction in  all  cases,  where  there  is  a  clear  color  of  title,  founded  upon  a  long  pos- 
session and  assertion  of  right    2  Story,  £q.  Jur.  §  985. 

{h)  See,  ante,  p.  144,  note  (a)  ^Torway  v.  Rouje. 
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a  gross  injustice,  if  the  Defendant  is  restrained  from  publishing  a 
periodical  collection  of  these  dances  with  others. 

2dly,  There  is  no  assertion  of  title  in  the  Plaintiff's  original  affida- 
vit, but  only  in  the  affidavits  filed  since  the  Answer :  and  it  has 
been  decided  (1)  that  though  affidavits  in 'opposition  to  the  Answer 
may  be  read  as  to  facts,  no  affidavit  as  to  title  can  be  introduced  after 
the  Answer. 

Mr.  Harif  in  reply,  said,  that  some  of  these  dances  were  published 
only  last  year,  and  one  only  two  months  ago. 

The  Lord  Chancellor  [Eldon].— ^I  admit  this  to  be  the  subject 
of  copyright  ^2).  The  case  theij  is  this.  The  Plaintiff  has  per-^ 
mitted  several  people  to  publish  these  dances,  some  of  them  for  fif- 
teen years  ;  thus  encouraging  others  to  do  so.  That,  it  is  true,  is  not 
a  justification :  but  under  these  circumstances  a  Court  of  Equity  will 
not  interfere  in  the  first  instance.  If,  as  is  represented,  some  of  them 
were  published  only  last  year,  and  one  two  months  ago,  the  Bill  ought 
to  have  been  cqnfined  to  those.  You  may  bring  your  action  ;  and 
then  apply  for  an  Injunction.  Besides,  here  is  no  affidavit  of 
title.  

1.  This  case  is  likewise  reported  in  Coop.  303. 

2.  For  a  statement  of  the  general  doctrine  as  to  literary  piracy,  and  the  cases 
in  which  a  court  of  equity. will  lend  its  aid  in  restraint  of  such  violations  of  prop- 
erty, or  where,  on  the  other  hand,  it  will  refuse  to  interpose  by  the  summary  pro- 
cess of  injunction,  see  the  notes  to  Cory  v.  Faden,  5  V.  24. 


[*449]  KERRISON  v.  SPARROW  (3). 

[1815,  July  25,  31.] 

Injunction  against  the  Act  of  Commissioners  of  Sewers,  reducing  the  height  of 
water  in  a  river,  dissolved ;  there  being  a  much  shorter  remedj  by  Cartwrari 
in  the  Court  of  Kind's  Bench ;  who  interfere  with  great  caution.  Whether 
there  may  be  esses  m  which  a  Court  of  Equity  would  interfere,  quare.' 

The  Bill,  filed  by  the  proprietor  of  the  navigation  of  the  River 
Waveney,  stated,  that  in  the  year  1808  the  floodgates  at  the  fiee- 
cle's  Lock  having  become  decayed,  the  Plaintiff  removed  them  ;  and 
substituted  a  float,  or  tumbling  bay,  as  in  other  parts  of  the  naviga- 
tion, for  the  water  to  run  over,  when  at  a  certain  height,  and  the 
locks  are  closed. 

The  Bill  farther  stated,  that,  by  an  Inquisition,  taken  before  a 
Jury  in  1814  by  the  direction  of  the  Defendants,  the  Commissioners 
of  Sewers,  it  was  found,  that  by  substituting  the  float  instead  of  re- 
pairing the  floodgates  the  course  of  the  water  was  obstructed ;  caus- 

(1)  Nbrway  v.  Bavoe^  anU,  144.    See  the  note,  vol  i.  431. 

(2)  See  the  note,  cmUy  vol.  v.  26,  Cory  v.  Tiadau 

(3)  Coop.  305. 
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ing  by  the  overflow  injury  to  the  neighboring  lands.  The  Defend- 
ants^ therefore,  made  an  Order  upon  the  Plaintiff  to  remove  it  under 
the  penalty  of  100  marks :  and  on  his  refusal,  they  made  an  order  of 
distress,  and  levied. 

The  Bill,  alleging,  that  the  water  was  not  raised  higher  than  be- 
fore, and  at  a  less  height  would  not  be  sufficient'  for  the  usual 
navigation,  prayed  a  perpetual  injunction  against  removing  the 
float. 

The  Answer,  insisting  upon  the  jurisdiction  of  the  Defendants  to 
remedy  the, injury  to  the  adjoining  lands  from  the  increased  height 
of  the  water,  submitted,  whether  this  Court  has  any  juris- 
diction ;  and  whether^  *  if  the  Defendant's  proceedings      [*  450] 
are  erroneous  or  illegal,  the  Plaintifi*  ought  not  to  have  ap- 
plied to  the  Court  of  King's  Bench. 

The  Defendants  moved  to  dissolve  the  Injunction. 

Mr.  Hart  and  Mr.  Trower,  for  the  Defendants,  in  support  of  the 
Motion,  contended,  that  the  Commissioners  of  Sewers,  under  the 
Statute  (1),  are  a  Court  of  Record.  If  they  exceed  their  jurisdic- 
tion, the  remedy  is  in  th6  Court  of  King's  Bench,  by  certiorari :  and 
'  this  Court  has  no  jurisdiction.  5  Com.  Dig.  tit.  S.ewer,  I.  D.  493. 
1  Sid.  78.  2  Cro.  336.  1  Vent.  67.  1  Salk.  145.  Callis's  Read- 
ing on  the  Statute  of  Sewers,  129. 

Sir  Samuel  Romilly  and  Mr.  Wingfield^  for  the  Plaintifl*. 

July  3lI«^.  The  Lord  Chancellor  {Eldon]. — ^I  have  looked  into 
the  form  of  the  Commission  ;  and  have  read  the  Act  of  Parliament 
and  all  the  cases  both  at  law^  and  in  equity.  It  appears  to  be  ex- 
tremely clear,  that  in  every  case  on  certiorari,  the  proceedings  being 
carried  into  the  Court  of  King's  Bench,  where  there  is  a  much 
more  summary  way  of  quashing  them,  if  wrong,  than  we  have,  that 
Court  has  very  properly  interfered  with  great  caution ;  and,  without 
entering  into  the  question,  whether  there  may  or  may  not  be  cases, 
in  which  a  Court  of  Equity  would  interfere,  upon  the  Answer  and 
affidavits  I  think,  after  the  opportunity  the  Plaintifi*  has 
♦  had  of  taking  a  much  shorter  course,  this  Court  ought  [*  451] 
not  to  interfere  in  the  present  case. 

Upon  that  ground  alone  I  dissolve  the  injunction. 

1.  TfliSLcase  is  likewise  reported  in  Coop.  305: 

2.  Orders  made  by  commissionerB  of  sewers  may,  no  doubt,  properly  be  re- 
moved by  certiorari  into  the  Court  of  King's  Bench,  which,  in  most  cases,  is  the 
tribunal  before  which  the  legality  of  such  orders  can  be  most  conveniently  de- 
termined: Cast  of  the  Me  of  Ely^  10  Rep.  141 ;  The  King  v.  Banksy  Fortes.  374. 
A  certiorari  in  such  cases  is  of  common  right,  and  not  discretionary :  Case  of  the 
Commissioners  of  Sewers  for  Yorkshire,  1  Str.  009 :  for,  though  there  are  certain 
questions  which  must  be  lefl  to  the  judgment  of  the  commissioners,  and  which, 
even  if  the  orders  made  by  them  are  returned  by  certiorari  into  the  Kind's  Bench, 
that  court  cannot  determine  {Commissioners  of  Sewers  v.  J^ewburgh,  8  Keb.  827), 
yet,  as  a  general  rule,  even  in  cases  where  the  words  of  the  commission  give 

(1)  m&t  73  Hen.  VIII.  c.  5. 
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authority  to  the  commissioners  to  act  according^  to  their  discretion,  still,  their  pro- 
ceedings ought  to  be  limited  and  bound  within  the  rule  of  reason  and  law  : 
Rooke's  ease,  5  Rep.  100.  But  though,  where  the  superintending  jurisdiction  of 
the  Court  of  Ein^s  Bench  caiQ  do  complete  justice,  it  is  the  right  court  to  applj 
to,  as  the  proceedings  there  are  more  summary  .than  they  could  regularly  be  made 
in  chancery,  yet  it  by  no  means  follows  that  courts  of  equity  have  no  jarisdictioh 
over  such  subjects:  that  jurisdiction,  indeed,  was  exercised  by  the  Duchy  Court 
of  Lancaster,  in  the  case  of  Hall  v.  Mason,  Call,  on  Sew.  262;  and,  ajbrliori^ 
the  High  Court  of  Chancery  must  be  coippetent  to  take  cognisance  of  similar 
questions,  when  they  are  .mixed  up  with  equitable  circumstances,  of  which  the 
courts  of  common  law  could  not  take  notice.  See,  as  connected  with  this  sub- 
ject, the  order  in  council,  inserted  in  Moor,  ^24. 


WARTER  V.  YORKE. 

[1815,  August  2,  9.] 

Abortive  endeavor  to  marry  a  Ward  of  the  Court  a  Contempt 
Parties,  concerned  in  the  marriage  of  a  male  infant  Ward  of  the  Court,  attending 
by  Order,  the  clergy  man,,  appearing  exculpated,  was  discharged,  with  costs  out 
of  pocket  from  the  infant's  estate.  The  others  ordered  to  attend  the  Master  on 
an  inquiry,  whether  the  marriage,  by  false  names,  was  valid;  and  upon  the 
Report  a  Suit  for  nullity  of  marriage  at  the  expense  of  the  infant's  estate  was 
ordered ;  and  all  the  parties  were  restrained  by  Injunction  from  all  intercourse, 
persona],  by  correspondence,  or  otherwise,  wiUi  the  infant 
Provisions  by  the  Marriage  Act,  (stat.  26  Geo.  If.  c.  23,)  for  notice  to  the  clergy- 
man as  to  the  parties  applying  to  be  married,  [p.  453.] 

Under  a  Petition,  stating  the  marriage  of  a  male  infant,  a  Ward  of 
Court,  at  Chester,  by  banns,  all  parties  being  ordered  to  attend,  the 
clergyman,  who  celebrated  the  marriage,  the  young  woman,  and  her 
father,  appeared  in  Court. 

An  affidavit,  made  by  the  infant  in  support  of  the  Petition,  stated 
that  his  age  was  seventeen  :  that  he  had  been  persuaded  by  the 
young  woman  and  her  father  to  marry,  as  the  means  of  preventing 
his  being  sent  to  school ;  that  he  stated  in  answer  to  questions  from 
the  clergyman,  that  he  was  not  seventeen,  that  he  was  a  laborer, 
that  he  lived  at  a  public-house  in  Chester,  that  his  parents  were 
dead,  and  the  Lord  Chancellor  was  his  guardian.;  that  these  inqui- 
ries were  made,  while  the  clerk  was  called  out ;  who  on  his  return 
said,  a  person  was  come  to  prevent  the  marriage  ;  but  the 
[*  452]  clergyman  *  proceeded,  saying,  they  ought  to  have  forbid- 
den the  bans. 

All  these  charges  were  denied  by  the  affidavits  of  the  clergyman, 
the  clerk,  and  another  person. 

Sir  Samuel  Romillyy  and  IVf  r.  Benyon,  in  support  of  the  Petition, 
admitting  that  the  clergyman  was  completely  exculpated,  stated,  that 
the  infant,  having  gone  out  of  the  way  to  avoid  the  young  woman, 
could  not  be  found.     They  insisted,  that  the  marriage  being  cele- 
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brated  by  the  name  of  Walter,  which  was  not  the  infant's  name,  and 
also  by  wrong  Christian  names,  was  clearly  void. 

Mr.  Hart  for  the  parties  attending,  prayed  the  costs  of  the  cler- 
gyman :  and  said,  it  was  sworn  that  the  infant  appeared,  and  repre- 
sented himself  as  above  twenty-one :  that,  if  there  was  no  marriage^ 
there  could  be  no  contempt ;  and,  if  the  marriage  Was  valid,  the 
husband's  evidence  could  not  be  received  against  his  wife ;  and  that 
the  Court  would  be  unwilling  in  her  situation,  being  pregnant,  to  com- 
mit her  to  the  Fleet. 

The  Lord  Chancellor  [Eldon]. — The  Court  must  act  in  these 
cases,  though  with  considerable  pain  from  the  hardship,  felt  by  cler- 
gymen, ordered  to  attend  here  for  unconsciously  marrying  a  ward  of 
the  Court ;  but  the  law  has  anxiously  provided  them  with  the  means 
of  protection,  if  they  will  protect  themselves.  I  know,  that  the  au- 
thority of  this  Court  has  in  late  instances  been  treated  most  con- 
temptuously ;  and  I  find  with  great  satisfaction,  that  the 
observation  is  not  to  be  applied  to  this  gentleman  ;  ^  who,  [^  453] 
it  is  admitted,  has  acted  with  propriety.  I  could  not  avoid 
ordering  his  attendance  upon  the  most  manifest  and  determined  con- 
tempt, appearing  by  the  affidavit  in  support  of  the  petition.  I  am 
now  satisfied,  that  his  conduct  was  not  of  that  description  :  and 
should  feel  regret,  had  I  been  misled  by  that  affidavit  to  affect  his 
character ;  but  this  case  proves  the  infinite  mischief  that  may  be  pro- 
duced by  clergymen  marrying  persons,  of  whom  they  know  nothing. 
From  the  representation  now  made  I  have  a  strong  opinion,  that  this 
is  a  void  marriage.  If  the  parties  have  been  married  by  false  names, 
that  affects  the  validity  of  the  marriage :  and  how  is  that  to  be  dis- 
covered, unless  those  inquiries  are  madej  which  the  Act  of  Parlia- 
ment (1)  directs ;  declaring,  that  no  minister  shall  be  obliged  to  pub- 
lish banns  between  any  persons,  unless  they  shall  seven  days  at  least 
before  the  time  required  for  the  first  publication  deliver  to  such  per- 
son, &c.,  a  notice  in  writing  of  their  true  christian  and  surnames, 
and  of  the  house  or  houses  of  their  respective  abodes  within  such 
parish,  &c.,  and  of  the  time,  during  which  they  have  dwelt  in  such 
house  or  houses  respectively :  most  anxiously  providing  the  means  of 
knowing,  who  the  individuals  are,  for  the  protection,  not  only  of  the 
clergymen,  but  also,  as  this  case  proves,  of  the  parties  themselves, 
against  the  frauds,  of  which  they  may  be  mutually  the  victims  (2). 

I  do  not  admit,  that,  as  there  is  no  marriage,  there  is  no  contempt. 
The  endeavor  to  marry  is  a  contempt ;  how  to  be  treated  is 
for  the  Court  under  all  the  circumstances  *  of  each  case  to     [*  454] 
determine.     From  what  is  now  stated  I  must  act  upon  pre- 
cedent ;  and  shall  follow  the  course  taken  by  Lord  Thurlow.    - 

Refer  it  to  the  Master  to  inquire  forthwith ;  and  certify  without 
delay,  whether  these  parties  have,  or  have  not,  contracted  a  valid 
marriage.     Direct  the  father  and  daughter  to  attend  the  Master,  and 

(1)  Stat  26  Geo.  11.  c.  23,  s.  2. 

(2)  ^nte,  PriMty  v.  Lamb^  vol.  vi.  421 ;  MiM  v.  JRotoK,  vii.  419,  and  the 
notes,  L  155. 
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to  attend  me  again  this  day  week.  Dischai^  -the  clergyman  .from 
farther  attendance :  who  will,  I  am  confident,  as  well  as  the  other 
persons,  who  have  excused  themselves,  assist  me  by  attending  the 
Master,  and  informing  him  of  the  names,  by  which  the  ceremony 
was  performed,  and  all  the  circumstances.  I  shall  certainly  con- 
sider the  costs  of  the  clecgyman. 

The  clergyman  by  his  Counsel  immediately  undertook  to  attend 
the  Master. 

Aif^.  9ih.  The  Lord  Cha^^cellor,  upon  the  Master's  Report,  pro- 
nounced an  Order,  dispensing  with  personal  attendance  until  farther 
Order  ;  that  on  the  *part  of  the  infant  a  suit  should  be  instituted  in 
the  Ecclesiastical  Court  for  nullity  of  marriage,  at  the  expense  of  the 
infant's  estate ;  the  clergyman  to  have  his  costs  and  expenses  out  of 
pocket  out  of  the  infant's  estate;  the  persons  attending,  and  also  the 
other  parties  to  the  transaction,  who  were  not  brought  up,  to  be  res- 
trained by  Injunction  from  all  intercourse,  personal,  by  correspon- 
dence, or  otherwise,  with  the  infant. 

See  tlie  note  to  PritaUty  v.  LaaiA^  6  V.  421 ;  and  note  2  to  Nichohfm  v.  Squirt^ 
16  V.  259. 
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[1815,  August  9.] 

Dormant  partner. 

Partner  by  a  share  in  the  profits,  without  interest  in  the  capital  (a\  [p.  457.] 

Election  of  a  creditor  to  resort  to  a  dormant  partner  as  a  joint  creditor,  or  not  (h\ 

[p.  458.] 
As  to  late  decisions  at  law  in  favor  of  a  plea  of  dormant  partner,  qvutrty  [p.  458.] 

The  Petition  stated,  that  in  June,  1812,  a  Commission  of  Bank- 
ruptcy issued  against  John  Dufrene;  that  in  August,  1810,  the  pe- 
titioner and  the  bankrupt  entered  into  partnership  together;  and  be- 
came jointly  interested  in  the  profit  or  loss  of  a  consignment  of 
woollen  cloths  to  the  house  of  Hoyles  and  Co.,  of  Quebec  ;  and  by 
a  written  agreement  or  articles  of  co-partnership  between  the  peti- 
tioner of  the  one  part  and  the  bankrupt  of  the  other  part  it  was 
agreed,  that  the  petitioner  should  advance  to  the  bankrupt  500/.  and 
the  bankrupt  should  make  an  equal  advance  by  sending  double  the 
amount  in  goods ;  namely,  goods  value  1000/.  to  be  consigned  to 
Hoyles  and  Co.  in  Canada  ;  and  that  on  such  consignment  the  remit- 
tances should  be  equally  divided  between  the  petitioner  and  the 
bankrupt  immediately,  when  in  cash,  and  the  net  profits  in  like  man- 

(o)  See,  anU^  note  (6)  Ex  parte  Hamper^  17  V.  403. 

(h)  See,  ante,  note  [d)  Ex  parte  Hamper^  17  V.  403 ;  Story,  Partner.  §  241. 
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ner,  when  the  final  return  should  be  made ;  and  that  the  expenses 
of  shipping  should  be  advanced  jointly  by  the  petitionet-  and  the 

.  bankrupt.  v  ' 

The  petitioner  imniediately  upon  the  execution  of  the  agree** 
nient  advanced  to  the  bankrupt  the  sum  of  500/.;  and.  shortly 
afterwards,  the  bankrupt   having  agreed   to  be   the  active  part* 

^ner  and  to  take  the  whole  management  of  the  said  partnership 
transaction  upon  himself,  provided  goods  to  the  ambunt  agreed  upon 
as  aforesaid,  being  eight  bales  of  woollen  cloths:  and  shipped  them 
for  Canada,  consigned  to  Hoyles  and  Co. :  and  an  invoice  of  such 
consignment  was  delivered  to  the  petitioner,  estimating  the  amount 
of  the  said  eight  bales,  including  shipping  and  insurance 
charges,  at  14322.  It.  2d.  the  ^  petitioner  advanced  a  far-  [*  456] 
thersum  of  26f.  lit.  UcZ.  to  the  bankrupt  in  September, 
1810,  and  February  following,  for  his  share  of  the  expenses  incurred 
in  the  shipment. 

In  October,  181.1,  Hoyles  and  Co.*  stopped  payment ;  the  whole 
amount  of  the  consignment  remaining  due  from  them.  The  petition  - 
farther  slated,  that  the  bankrupt,  who  from  the  commencement  of 
the  partnership  transaction  between  him  and  the  petitioner,  had. the 
«oIe  management  thereof,  as  aforesaid,  and  had  with  the  petitioner's 
consent  and  approbation  effected  such  consignment  in  bis  own  name, 
and  on  his  own  account,  upon  the  failure  of  Hoyles  and  Co.,  and 
acting  in  like  manner  as  aforesaid,  on  behalf  of  himself  and  the  pe- 
titioner, but  in  his  own  name,  empowered  James  Heath,  of  Quebec, 
to  receive  from  Hojrles  and  Co.  such  part  of  the  said  consignment 
as  should  remain  undisposed  of,  and  to  sell  the  same,  and  remit  the 
produce  of  such  sale  to  him.  Under  that  authority  Heath  recovered, 
and  sold  five  bales  of  cloth,  remitting  the  produce,  4462.  I6t.  lid. 
to  the  bankrupt,  by  two  bills  of  exchange ;  one  for  160/.  endorsed 
to  the  bankrupt ;  the  other  for  2862.  I6t.  I  Id.  drawn  in  his  favor. 
.The  former  bill  having  been  endorsed  over  for  a  valuable  considera^ 
tion,  the  petition  submitted,  that  the  latter,  remaining  in  the  hands  of 
the  assignee  under  the  Commission  of  Bankruptcy,  is  the  joint  proper- 
ty of  the  petitioner  and  the  bankrupt,  and  as  such  divisible  among 
their  joint  creditors  only  ;  and  no  joint  creditor  of  the  bankrupt  and 
the  petitioner  having  applied  to  be  admitted  a  creditor  under  the  Com- 
mission ;  or  to  have  separate  accounts  taken  of  the  pint  and  sepa- 
rate property,  the  petitioner  is  entitled  to  have  the  said  bill 
for  2862.  16^.  lid.  delivered*  up  to  him,  for  the  purpose  [*  457] 
of  a(iplying  the  produce  thereof  in  payment  of  the  joint 
debts,  and  reimbursing  himself  what  he  shall  have  paid/and  of  hav- 
ing the  residue  of  such  bill  applied  towards  satisfying  himself  for 
his  share  of  what  is  due  to  him  on  the  said  co-partnership  concern ; 
offering  at  the  same  time  to  account  to  the  assignee  under  the  com- 
mission for  a  moiety  of  what  (if  any  thing)  shall  remain  after  such 
payment ;  or  otherwise  to  have  an  account  taken  of  the  said  co-part- 
nership dealings  and  transactions,  and  after  payment  of  any  debts, 
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which  majr  be  due  in  respect  thereof,  to  have  the  residue  of  the  said 
bill  equally  divided  between  the  petitioner  and  the  said  assignee. 

The  Petition  therefore  prayed,  that  the  said  Bill  may  be  delivered 
up  to  the  petitioner,  upon'  the  terms  aforesaid  ;  ^or  otherwise,  that  an 
account  may  be  taken  of  the  said  co*partnership  dealings  and  trans- 
actions in  respect  thereof;  and  that  after  payment  of  all  such  debts 
out  of  the  said  bill,  and  what  shall  be  due  to  the  petitioner  in  res- 
pect of.  the  said  co-partnership  dealings  and  transactions,  the  residue 
nlay  be  divided  between  the  petitioner  and  the  assignee  of  the  bank- 
rupi. 

The  Lord  Chancellor  [Eldon]. — ^This  question  might  have 
arisen  in  the  case  of  Lane,  Eraser  and  BoyUton  (1).  Boylston  had 
nothing  in  the  capital,  but  was  made  answerable  ajs  being  a  partner, 
i.  e.  as  having  a  share  in  the  profits.  The  embarrassing  question  in, 
that  case,  which  I  believe  was  settled  by  agreement,  arose  from  the 
circumstance,  that  he  had  no  interest  in  the  capital ;  which  belonged 

to  the  others. 
[*  458]         ♦The  course  of  decision  here  in  bankruptcy  for  30" 

'  years  has  been,  that,  if  there  is  a  dormailt  partner,  the  crecl- 

itor  is  not  obliged  to  have  aiiy  tbing  to  do  with  him :  but  the  Court 
of  Common  Pleas  has  held  lately,  that  a  visible  partner  m&y  plead, 
that  there  is  a  dormant  partner.  That  is  new  to  me  ;  and  contrary 
to  the  course  in  bankruptcy  for  30  years.  Here  it  has  beep  taken  as 
unquestionable;  that,  if  I  deal  with  A.,  he  cannot  with  reference  to 
that  transaction  say,  there  is  a  contract  between  him  and  B.,  ofwhom 
I  know  'nothing;  thus  compelling  me  to  be  a  joint  creditor  of 
those  two,  whose  joint  property  may  be  scarcely  any  thing,  and 
not  the  scje  creditor  of  the  only  man  I  knew.  I  have  said  ia  this 
place,  following  a  series  of  precedents,  that  the  joint  creditors  may 
elect ;  that  a  man,  purchasing  from,  or  selling  to  A.,  not  knowing  of 
any  partner,  may  consider  A.  as  the  sole  vendor  or  vendee.  He  may, 
finding  that  B.  has  taken  a  share  of  the  profits,  elect  to  go  against 
him  also ;  but  cannot  be  compelled  certainly. 

This  Petition  was  not  mentioned  again ;  and  no  Order  appears  in 
the  Secretary's  Book  (2).  

See  notes  1,  2,  to  Ex  parte  Hamper,  17  Yea.  403, 


1)  AnJte,  vol.  xvii.  405,  note ;  Ex  parte  Hodskinson,  anU,  291. 

2)  See  Ex  parte  fFaUon,  the  next  case,  and  the  note,  ante^  vol.  xvii.  404. 
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WATSON,  Ex  pdrte. 
[1815,  August  9.] 

Partner  by  the  use  of  his  name,  without  interest  io  the  profits  (a). 

Mortgage  to  partners,  their  heirs  ami  assigns,  to  secure  debts  due,  or  to  become 

due,  to  them  or  the  survivor,  whether  available  to  a  new  partnership,  formed  by 

the  addition  of  another,  in  whose  time  the  debt  accrued,  qtaare  ib). 
Distinction  between  a  dormant  and  nominal  partner.    The  former  liable  in  respect' 

of  profits :  but  one  receiving  a  salary,  not  charged  on  profits,  is  not  by  that  a 

partner,  [p.  461.] 
As  to  an  Action  by  one  for  a  debt,  contracted  with  him  and  another,  permitted  to 

prove  that  he  was  not  a  partner,  and  the  plea  of  dormant  partner,  where  not  to 

the  PlaintifTs  injury,  quiere  (c).    Difficulty  upon  that  with  reference  to  the 

case  of  Principal  and  Snretj^,  [p.  461.] 

Br  indentures,  executed  in  April,  1810,  reciting  an  agreement  for 
securing  the  repayment  of  all  sums  of  nioney,  interest,  commission, 
and  other  charges,  then  due,  or  at  any  time  afterwards  to  become 
due,  to  Charles  Bold^ro,  Edward  Gale  Boldero,  and  Sit  Henry  Lush- 
ington,  or  the  survivor  of  them,  from  Thomas  Marris  and  Richard 
Nicholson,  or  either  of  them,  alone  or  jointly  with  others,  Marris 
conveyed  estates,  held  by  him  under  leases  for  lives,  to  Charles 
Bbldero,  Edward  Gale  Boldero,  and  Sir  Henry  Lushihgton,  their 
heirs  and  assigns,  to  hold  to  them,  their  heirs  and  assigns,  subject  to 
redemption,  on  payment  according  to  the  recital. 

Soon  after  the  execution  of  that  mortgage  Henry  Boldero  became 
a  partner  in  the  house  of  Bolderos  and  Lushington ;  which  house 
became  bankrupt  on  the  2d  of  January,  1812  ;  and  on  the  1 3th  of 
the  same  month  Marris  and  Nicholson  also  became  bankrupts.  Un- 
der a  claim  by  the  assignees  of  Boldero  and  Co.  against  the  estate 
of  Marris  and  Nicholson  of  a  debt  of '34,000Z<  for  advances,  all 
made  since  Henry  Boldero  became  a  partner  in  the  house  of  Bol- 
dero and  Co.,  the  usual  Order  being  obtained  for  a  'sale  of  the  mort- 
gaged premises,  and  proof  of  the  deficiency,  this  Petition  was  pre- 
sented by  the  assignees  of  Marris  and  Nicholson ;  praying  that  the 
Order  of  Sale  may  be  rescinded  ;  a  declaration,  that  the  assignees 
of  Boldero  and  Co.  are  not  entitled  under  the  mortgage  ;  and  that 
they  may  be  ordered  to  reconvey  the  premises. 

•Mr.  Leach, and  Mr.  Agar,  in  support  of  the  Petition,     [•460] 
contended,  upon  the  authority  of  Strange  v.  Lee  (1)  and 
Weston  v.  Barton  (2),  that  the  security  was  confined  to  the  original  • 
firm  of  Charles  and  Edward  Gale  Boldero  and  Sir  Henry  Lujshing- 
ton !  and  was  not  liable  to  the  new  partnership  formed  by  taking  in 
Henry  Boldero. 

(a)  See,  ante,  note  (h)  Ex  parte  Langdak^  18  V.  900;  anU,  note  (6)  £r  pcarU 
Hamper,  17  V.  403. 
(6)  Story,  Partner.  §  251. 

(e)  See,  anU,  note  (d)  ExparU  Hampef,  17  V.  403;  Story,  Partner.  §  241. 
(1)3  East,  484. 
(2)  4  Tfllunt  673. 
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Sir  Samuel  RomiUy^  Mr.  Hart^  and  Mr.  Montague^  for  the  As- 
signees under  the  Commission  against  Boldero  and  Co. — ^In  the 
cases  referred  to,  the  question  was  merely,,  whether  a  surety  was 
bound  beyond  his  actual  contract.  Henry  Boldero,  though  a  part- 
ner generally,  is  not  to  be  So  considered  for  this  purpose;  having  only 
a  fixed  salary ;  neither  entitled  to  profit,  nor  liable  to  loss ;  merely  a 
nominal  partner ;  whose  name  it  is  unnecessary  to  join  in  an  action : 
Teed  v.  Elworthy  (1).  Those,  who  have  received  the  advances 
upon  the  security  of  this  Estate,  cannot  raise,  an  Equity  to  have  it 
restored  to  them  without  repayment  upon  the  mere  circumstance,  that 
another  person  joined  in  making  the  advances.  At  least  the  pvt- 
nership  of  the  four  are  entitled  to  stand  in  the  place  of  the  three 
Cipon  this  mortgage. 

Mr.  Leach,  in  reply. — It  is  impossible  to  maintain  the  proposition, 
that  one  partner  could  sue  alon^.  A  plea  in  abatement  w.ould  lie. 
Henry  Boldero  was  not  a  nominal  partner.  Sir  Henry  Lushington 
had  a  proportion  out  of  the  profits  expressly.  Henry  Boldero,  al- 
though, being  also  the  son  of  an  original  partner,  the 
[*  461]  same  intention  must  be  *  presumed,  was  to  receive,  as  it 
is  expressed,  not  out  of  the  profits,  but  out  of  the  part- 
nership efiects ;  and  therefoie  had  an  interest  in  the  action  to  re- 
cover those  effects.  Although  he  was  to  have  no  profits,  being 
liable  to  losses  he  had  an  interest  to  recover  the  funds,  which  were  to 
answer  them.  Every  partner  must  have  an  interest  in  the  recovery 
of  the  debts  due  to  the  partnership.  ^ 

The  Lord  Chancellor  [Eldon]. — It  is  impossible  to  consider 
this  deed  upon  any  of  the  terms  containc^d  in  it  as  describing  Henry 
Boldero.  First,  is  this  a  debt  at  Law  from  the  three  ?  That  upon, 
the  Cases  is  a  very  difiicult  question.  There  is  a  wide  difference 
between  a  dormant  and  a  nominal  partner.  The  former  is  liable  in 
respect  of  the  profits  (2) :  but  one  who  receives  a  salary  not  charg- 
ed upon  profits,  according  to  a  known,  though  nice,  distinction  (3) 
is  not  by  that  a  partner :  but  if,  retiring,  or  coming  into  the  trade, 
he  suffers  his  name  to  be  used,  it  is  of  no  consequence  whether  he 
has  a  salary,  or  sum  of  money,  to  be  paid  by  others,  or  to  be  got 
out  of  the  profits.  It  is  the  use  of  the  name  that  makes  him  liable, 
as  one  of  the  persons,  by  and  to  whom  every  thing  is  bought  and 
sold.  In  the  case  of  Parsons  and  Son  (4),  the  father  carrying  on 
business  under  the  name  of  Parsons  and  Son,  and  bringing  an  ac- 
tion in  his  own  name,  how  could  the  Defendant  have  the 
[*  462]  benefit  of  a  set-off;  and  if  the  *  Court  would  permit  him 
to  prove,  that  the  son  was  a  partner,  and  to  set  off,  how 
was  the  son  to  prove,  that  he  was  not  a  nominal  partner  ?  If  I  con- 
tract with  a  man,  who  has  a  dormant  partner,  it  has  been  held,  that 

(1)  14  East,  210. 

('2)  Ex  parte  HodgHnsorty  ariU^  291.  ^  ) 

(3)  ^rUe^  Ex  parte  Hamper^  vol.  xviL  403^  see  the  note,  404 ;  £r  parte  Laang" 

(4)  Cited  14  East,  2ia    . 
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a  plea  of  dormant  partner  cannot  be  put  in,  where  it  is  to  the  Plain-' 
tiff's  injury  :  but  what  right  is  there  to  bring  upon'  the  record^  as 
my  debtor,  a  man,  with  whom  I  never  contracted ;  and  I  may  not 
be  able  to  prove,  that  it  is  to  my  injary  ?  1  never  could  understand 
those  cases.  Another  difficulty  from  what  has  been  laid  down  at 
Law  has  always  perplexed  me  with  reference  to.  the  case  of  pHnci- 
pal  and  surety  :  the  surety  being  answerable  for  the  .  due  perform- 
ance of  the  contract,  binding  his  principal,  and  bo  other. 

The  assignees  of  Boldero  and  Co.  will  have  great  difficulty  in  sup- 
porting an  action :  but  there  is  authority  enough,  if  they  choose  to 
try  it.  If  this  could  be  established  as  an  equitable  demand,  contra- 
distinguished from  a  legar  demand,  they  will  find  it  very  difficult 
to  make  out  the  case  under  these  circumstances  without  filing  a 
BUI  (1).  

See  the  reference  giiien  in  the  note  to  the  last  preceding  case. 


RIGBY,  Ev  parte.  [•  463] 

[1815,  August  9.] 

SieiTATURB  of  one  trustee  to  a  Bankmptfs  Certificate  without  authority  to  act  for 

the  other,  not  sufficient  . 

One  executor  can  do  any  act :  not  one  trustee. 

The  object  of  this  Petition  was  to  stay  the  Certificate  of  a  Bank- 
rupt. The  only  available  objection  was,  that  (^  two  trustees  one 
only  had  signed  the  Certificate.  - 

Sir  Samuel  Romilly^  Mr.  Leach^  and  Mr.  Parker ^  in  support  of 
the  Petition. — Mr.  flar^,  and  Mr.  Coolce^  for  the  bankrupt,  contend- 
ed, that  one  trustee  might  sign :  as  it  had  been  decided  (2)  with 
reference  to  joint  creditors  and  partners ;  and  as  clearly  one  execu- 
tor might  sign.  It  depends  upon  their  joint  ihterest,  not  upon  their 
character. 

The  Lord  Changellob  [Eldok].i— One  executor  can  do  any  act : 
but  that  is  not  so  as  to  trustees.  I  c}o  not  think  the  signature  of 
one  trustee  sufficient.  ' 

It  was  then  said,  that  the  co-trustee  had  given  authority  to  the 
other  to  act  for  him ;  and  the  petition  stood  over,  that  an  affidavit 
to  that  efiect  might  be  procured ;  which  the  Lord  Chancellor  ob- 
served would  put  an  enjd  to  it.  

See  the  note  to  £x;Kr7ie  Jlfiedi^  14  V.  597. 

(1)  £rjM(yf0Abr/ott,  the  preceding  case. 

J2)  jMe,  ^  sorie  Hodgknmm,  S91;    Ex  paHe  HoS,  vol  xvii.  63;  JBa;  parte 
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TARLETON,  Ex  parte. 
[1815,  JuLT ;  AujBUST  10.] 

IifSERTioN  of  bankruptcy  in  the  Gazette  suspended ,  only  where  on  inspection  of 
the  proceedings  no  bankruptcy  found ;  or  under  a  Country  Commission  to  give 
the  opportunity  of  producing  the  evidence. 

Under  the  circumstances  an  Issue  directed  to  tnr  the  bankruptcy ;  which  had  not 
appeared  in  the  Grazette ;  all  proceedings  under  the  Commission  being  stayed. 

An.  application  was  made  to  have  the  insertion  of  the  declara- 
tion of  bankruptcy  under  a  commission,  executed  at  Liverpool,  io 
the  Gazette  suspended  on  an  allegation,  that  the  party  was  not  a 
bankrupt. 

The  Lord  Chancellor  [Eldon]  said,  he  had  done  that  only 
where  on  ihspecting  the  proceedings  he  found  no  bankruptcy  proved : 
and,  therefore,' could  only  give  the  opportunity  of  laying  before  him 
the  evidence,  on  which  .the  bankruptcy  was  declared ;  suspending 
in  the  mean  time  the  insertion  in  the  Gazette  (1). 

Aug.  lOth,  This  application  was  renewed.  The  petition,  pre- 
sented by  the  son  of  the  person,  against  whom  the  Commission  is^ 
sued,  stated,  that  the  petitioning  creditor's  debt  was  contracted  in 
1808;  that  the  person,  against  whom  the  Commission  issued,  is 
abroad ;  and  cannot  sign  the  petition  in  time ;  that  he  was  not  en* 
gaged  in  any  trade  since  1802  ;  and  it  may  be  a  great  injury  to  him 
to  be  declared  a  bankrupt  without  an  opportunity  of  disputing  his 
Commission  until  next  year ;  that  the  petitioner  cannot 
.  [*4i65]  "^^  learn,  whether  the  bankruptcy  has  been  declared  ;  hav- 
ing applied  to  the  Solicitor  to  the  Commission  for  notice 
of  that  declaration,  when  it  shall  be  made ;  who  thinks  he  ought 
not  to  give  it,  until  the  bankruptcy  shall  have  been  advertised ;  pray- 
ing, that  the  Commission  may  be  superseded ;  or  an  issue,  to  be 
tried  at  the  Assizes  for  Lancaster,  or  elsewhere ;  and  that  all  pro- 
ceedings in  the  mean  time  may  be  stayed ;  and  that,  until  the  hear- 
ing of  the  Petition,  the  advertisement  may  not  be  inserted  in  the 
Gazette. 

The  bankruptcy  not  being  yet  inserted  in  the  Gazette,  the  Order 
directed  an  issue  as  to  the  trading  and  the  act  of  bankruptcy :  all 
proceedings  under  the  Commission  to  be  stayed ;   with  liberty  to 

apply.  . 

1.  Tqkre  are,  no  doubt,  cases  in  which  commissions  of  bankruptcy  may  even 
be  superseded  before  they  are  opened ;  and,  of  course,  there  can  be  less  diffi- 
culty as  to  pursuing  the  less  oonclusive  course  of  staying  the* adjudication  under 
a  commission  which  there  is  reason  to  believe  is  not  well  founded :  but  these  are 
.cases  of  exception,  resting  upon  special  circumstances.  As  a  general  rule,  the 
Lord  Chancellor  is  not  to  be  called  upon  to  decide  whether  the  case  is  a  proper 

(1)  .^nte,  ErjMirfe  jPo«ier,vol.xvii.414;  1  Rose, 49;  Ex parU  JjanchesUr^  anie^ 
vol.  xvii.  512^;  see  the  note.  513. 
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one  to  go  before,  the  comnufsioners :  8ee«  otiie,  notes  1, 9,  to  Hz  parte  SMus* 
7V.405.  , 

2.  Ae  to  the  dissolutioa  of  the  partnership,  in  respect  of  which  the  present 
commission  was  taken  out,  something  may  be  gleaned  from  the  case  of  TarUion. 
V.  Tcaidan^  4  Mau.  &  Sel.  30,  and  from  what  was  stated,  carguendo^  in  Campbell 
^.  MuUeU^  2  Swanst  571. 


BLAGDEN,  Ex  parte  (1). 
>  [1815,  August  11.] 

A  DEBT  from  a  bankrupt  to  a  married  woman,  dum  sola:,  cannot  he  set  off  against 

a  debt  from  her  husband  to  the  bankrupt 
The  benefit  of  a  Policy  of  insurance,  previous  to  the  bankruptcy  of  the  insured; 

upon <«r loss  afler  it,  passes;  and  gives  a  right  of  Action  to  the  assigneesf  not 

capable  of  set-off  against  a  debt  from  the  bankrupt 
Distinction  between  set-off  in  £quity  and  at  Law*    In  Eqi^ity  it  prevailed  long 

before  the  Statute  (a),  [p.  467.] 
The  case  Ex  parte  l^hens,  (antej  vol.  xi.  S4,)  rests  upon  the  fraud  (&),  [p.  467.] 

The  wife  of  the  petitioner  was,  before  her  marriage,  entitled  to  a 
share  of  the  ship  Theodosia ;  of  which ^  Hearn  was  manag- 
ing owner ;  and,  upon  the  loss  of  the  ship,  had  received  from  the 
Underwriters  the  amount  of  the  insurance ;  of  which  Mrs.  Blag- 
den's  share,, at  the  time  of  her  marriage,  was'  5St5/.  Hearn  was 
entitled  to  a  share  of  the  ship  Hazard  ;  of  which  the  pe- 
titioner *  was  managing  owner ;  and  as  sach  became  in-  [*  466] 
debted  to  Hearn  before  his  bankruptcy  for  his  proportion 
of  the  earnings  in- the  sum  of  254/.  The  Commission  issued  on  the 
13th  of  August,  1812 ;  and,  on  the  capture  of  the  Hazard,  on  the 
25th  of  that  month,  the  petitioner  received  from  the  Underwriters 
the  sum  insured  upon  her ;  of  which  the  bankrupt's  share  w&s 
334/.  128. 

The  Petition  prayed,  that  those  two  sums  may  be  set  off  against 
the  sum  of  5252. ;  offering  to  pay  the  balance  to  the  assignees  ;  or 
that  the  254/.  may  be  set  off ;  and  in  that  case  that  the  petitioner 
may  prove  the  balance  under  the  Commission. 

Mr.  Healdy  m  support  of  the  Petition,  contended,  that  the  hus- 
band's liability  was  a  consideration,  giving  him  a  right  to  prove  un- 
» 

(1)  3  Rose's  Bank.  Cases,  249. 

(a)  See  2  Story,  £q.  Jur.  §  1434,  1435.  In  Green  v.  Darting,  5  Mason,  207- . 
213,  the  principal  cases  in  respect  to  set-off  in  Equity  are  collected. 

Equi^  generally  follows  the  law  as  to  set-off;  hut  with  limitatioiia  and  restric- 
tions. See  Duncan  v.  Lyon^  3  Johns.  Ch.  358 ;  Dale  v.  Cookty  4  Johns.  Ch.  U  ; 
Hoipe  V.  Sheppardy  2  Sumner,  409;  (hrdon  v.  Lems,  2  Sunmer,  628. 

(6)  If  a  joint  creditor  fraudulently  conducts  himself  in  relation  to  the  separate 
proper^  of  one  of  the  debtors,  and  misapplies  it,  so  that  the  latter  is  drawn  in  to 
act  dimrently  from  what  he  would,  if  he  knew  the  facts,  that  will  constitute,  in  a 
case  of  bankruptcy,  a  sufficient  Equity  for  a  set-off  of  the  separate  debt,  created 
by  such  misai^lication,  against  the  joint  debt    2  Story,  Eq.  Jur.  §  1437. 
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der  the  Commission ;  Tor  which  by  his  forbearance  to  sue  he  had 
'given  credit  to  the.trainkrupt ;  and  was  therefore  entitled  to  set  off, 
if  not  strictly  at  Law,  under  the  equitable  administration  in  bank- 
ruptcy, as  a  mutual  credit  upon  a  fair  balance  of  accounts.  Ex 
parte  Stephens  (1).     Ex  parte  Boyle  (2). 

.  Sir  Samwl  ItamiUy,  and  Mr.  Montague,  for  the  Assignees,  insist- 
ed, that  this  was  not  a  case  of  set-off;  observing,  that  the  case  of 
Ex  parte  Stephens  rested  upon  its  very  particular  circumstances,  and 
especially  the  fraud. 

The  Lord  Chancellor  [Eldon]. — ^The  insurance  upon 
[*  467]  the  Hazard  being  previous  to  the  *  bankruptcy,  the  benefit 
of  that  policy  and  the  property  passed  to  the  assignees. 
Capture  and  re-capture  afterwards  happened ;  and  it  was  treated  as 
a  loss.  A  cause  of  action  therefore  arose  upon  the  policy ;  but  that 
was  in  the  assignees ;  and  the  money  was  due  to  them.  How  does 
that  fall  within  legal  or  equitable  set-off  against  a  debt  from  the 
bankrupt  ?  With  regard  to  the  other  claim  also  there  can  be  no 
set-off.  There  i^  a  difference  upon  set-off  in  Equity  and  at  Law. 
In  Equity  it  prevailed  long  before  the  Statute  (3).  It  must  be  a 
strict  set-off  at  Law,  or  a  case  of  mutual  debt  or  credit.  Here  is  no 
pretence  for  set-off  at  Law,  or  for  mutual  debt  or  credit:  nor  is  it 
matter  of  set-off  in  Equity ;  as,  if  the  petitioner  had  sued  alone, 
this  Court  would  have  required  his  wife  as  a  party.  Upon  the  case 
Ex  parte  Stephens  I  have  h<sard'doubts,  entitfed  to  considerable  sres- 
pect,  at  least  as  to  the  length  I  am  supposed  to  have  gone  in  thAt 
instance :  and,  but  for  the  fraud,  I  should  have  doubted  muph, 
whether  th^t  decision  was  right.  ^  This  is  a  very  bard  case :  but  my 
opinion  is,  that  the  Petition  must  be  dismissed. 

].  This  case  is  likewise  reported  in  3  Rose,  249. 
^    2.  It  has  been  long  settled  that  the  28th  section  of  the  statute  of  5  6ea  11. 
c.  30  (the  substance  of  which  is  now  embodied  in  the  50th  section  of  the  statnte 
of  6  Geo.  IV.  c.  16)  authorises  the  bringing  into  mutual  account  a  great  variety  of 
items  which  could  not  be  made  the  subject  of  set-off  at  law:  lixpaHt  Ftmt, 

I  Swanst  34;  Taylor  v.  0%,  13  Ves.  181 ;  James  v.  Kywuier,  5  Ves.  110;  and 
see,  anJtt^  the  note  to  Eipcaie  Stephem^  11  V.  24.  A  couit  of  equity,  however, 
will  aHow  no  set-off  in  respect  of  legal  demands  en  aiUre  drxnt,  when  there  could 
btf  no  set-off  at  law ;  or,  at  any  rate,  special  circumstances  would  be  necessaiy 
to  authorize  relief  in  equity :  tkarvey  v.  Woody  5  Mad.  461 ;  Ex  parte  Twogood^ 

II  Ves.  520 :  trhUaker  v.  Rush,  Ambl.  408.  But,  it  is  clear,  one  equitable  debt 
may  be  set  off  against  another ;  and,  if  a  legacy  be  left  to  a  feme  eoverle  whose 
husband  is  indebted  to  the  testator,  should  the  husband  become  bankrupt,  and  his 
wife  afterward  die  without  having  asserted  any  claim  in  respect  of  the  said 
legacy,  the  executon  of  the  testator  will  be  entitled  to  retain  the  legacy,  or  such 
vKt  thereof  a^  may  be  necessaiy  to  discharge  the  debt  due  to  the  testator :  for,  a 
legacy  to  a  married  woman  is  at  law  a  legacy  to  her  husband :  and,  though  in 
eauity  it  is  subject  to  a  claim  on  the  part  of  the  wife  for  a  provision  thereout,  still, 
wken  by  her  death,  without  any  such  claim,  the  legacy  is  discharged  of  her 
equity,  it  becomes  the  absolute  property  of  her  husband.    Against  the  husband 

(1)  Jhiiey  vol.  xi.  24.    See  the  note,  iiL  248,  Ex  parte  QutnfiTi. 

(2)  1  Cooke's  Bank.  Law,  542,  7th  edit  b?  Mr.  Roots  ;dth  edit  571. 

(3)  Stat  2 Geo.  XL  c.  22;  8  Geo.  II.  c.  24.    As  t6  Bankrapti,  sUt  5  Geo.  11. 
c.  30, 8.  28. 
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then,  in  such  a  case,  the  execatora  w<mld  have  a  right  to  say,  the  legacy  was 
satisfied  by  writing  off  so  much  of  the  debt  due  fVom  the  husband  to  the  estate  of 
the  testate:  and  wis  right  would  not  be  affected  by  the  circumstance  of  the  hus- 
band's becoming  a  banlmipt :  his  assignees  could  stand  in  no  better  situation  as 
to  this  matter  twi  he  himself  would,  had  he  continued  s<dvent:  Banking  v.  Bar- 
nard, 5  Mad.  34;  J^8  r.  Wood,  2  Wms.  13t 


ROFFBY,  Ex  parte.  [•  468]  • 

[1815,  August*  12, 14.] 

Order  (iSrjNiiie  Detorfnqf,  on<e,  vol.  xv.  479,)  giving  effect  to  the  Statute  of  Lim- 
itations in  bankruptcy,  affirmed  on  Re-heanng.  Limit  of  time  to  Re-hearing 
in  bankruptcy  proposed. 

Limit  of  Appeal  to  tlve  House  of  Lords,  [p.  468.1 

Legal  and  equitable  jurisdiction  of  U\e  Lord  Chancellor  in  bankrpptcy  more  by 
practice  than  authority,  [p.  469.] 

Limitation  in  Equity  independent  of  the  Statute  (a),  [p.  470.] 

The  old  decisions,  that  a  direction  bv  Will  to  pay  debts  prevents  a  Plea  of  the 
Statute  of  Limitations,  disapproved  (6),  [p.  470J 

Distinction  between  debt  on  simple  contract,  the  Statute  admitting  the  debt,  but 
taking  away  the  remedy,  and  on  bond,  the  time  raising  a  presumption  of  pay- 
ment, [p.  470.] 

Different  Pleas  to  Bond  and  simple  contract,  [p.  470.1 

Administration  in  bankruptcy  both  legal  and  equitable,  p.  471. 

The  object  of  this  Petition  was  to  re-hear  two  Petitions,  Ex  parte 
Dewdney  (1);  under  which  the  proof  under  a  Commission  of  Bank? 
ruptcy  of  a  debt  beyond  the  period  allowed  by  the  Statute  of  Lim- 
itations (2),  was  ordered  to  be  expunged,  and  a  dividend;  received 
under  it,  to  be  refunded.  • 

Sir  Arthur  Piggott  and  tit.  Newland,  in  support  of  those  Orders, 
contended  strongly  against  permitting  them  to  be  re-heard  after  such 
a  lapse  of  time,  the  offer  of  a  case  not  accepted,  and  the  subse- 
quent Order  for  refunding  the  dividend  not  opposed;  observing, 
that,  though  the  General  Order,  1 1  Geo.  I,  1725  (3),  limiting  a 
petition  of  rehearing  to  a  fortnight,  had  not  been  adhered  to,  it 
would  not  be  permitted  in  a  suit  after  such  a  lapse  of  time  as  this ; 
and  there  are  peculiar  objections  to  rehearing  in  bankruptcy,  although 
not  subject  to  a  positive  restriction. 

(a)  See,  ante,  note  (a)  Jones  v.  Turbermlk,  2  Y.  13 ;  notes  (c)  and  {d)  StaMoust 
V.  BamsUm,  10  V.  453. 

(&)  It  has  been  decided  that  a  trust  or  direction  for  the  payment  of  debts  in  a 
will  of  penional  estate,  will  not  stop  the  running,  or  take  debts  already  barred  out 
of  the  operation  of  the  Statute  of  Limitations.  Drtake  v.  Cnmtfdnt,  3  Mylne  &, 
C.  499 ;  Evans  v.  TSsiedy,  1  Beavan,  55 ;  see,  ante,  note  (&)  StaMonse  v.  Bam- 
fton,  10  V.  453,  where  the  cases  on  this  point  are  collected. 

(1)  JhiJU,  vol  zv.  479 ;  2  Rose's  Bank.  Cases,  59. 

(2)  Stat  21  Jam.  I.  c.  16,  s.  a 

(3)  General  Orders,  Sth  June,  9th  July,  172.5,  extended  to  a  month  by  the 
Order,  27th  of  January,  172a  See  Mr.  Beames's  edition  of  the  Geoeial  Orders, 
384, 7, 9.    These  Orders  are  not  Mowed,  Wood  v.  Qr^flh,  post,  550. 
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The  Lord  Chancellor  [Eldon]. — ^If  there  is  no  rule,  preventing 
a  re-hearing  in  bankruptcy  after  five  years,  it  is  high  lime  that  such 
a  rule  should  be  made.  The  House  of  Lords  does  not  receive  an 
Appeal  within  that  period.  I  will,  however,  waive  this  objection 
for  the  present  without  prejudice ;  and  hear  the  objections  to  my 
opinion ;  which,  I  am  aware,  is  considered  to  be  wrong 
[*  469]  by  an  author,  the  very  fact  of  •whose  dissent  startl^ 
me  (1)  :  but  upon  re-examining  that  opinion  I  am  not  sat- 
isfied that  I  was  wrong ;  and  I  think  I  ought  not  to  have  offered  a 
case :  the  question  involving  equitable,  as  well  as  legal,  debts. 

Mt,  Montague  was  then  heard  very  fully  in  support  of  the  Petition 
of  Re-hearing. 

The  Lord  Chancellor  [Eldon]. — ^The  evil  of  permitting  this 
question  to  stand  under  the  notion,  that  the  Court  may  alter  its 
opinion,  is  such,  that  I  shall  re-consider  it  immediately  ;  and  either 
state  my  adherence  to  the  opinion  I  have  already  expressed,  or  call 
upon  Sir  Arthur  Piggott  to  support  it.  If  upon  the  positions  as- 
sumed by  Mr.  Montague,  evils  may  be  the  consequence  of  that 
opinion,  it  is  beyond  all  doubt,  that  enormous  evils  will  follow,  if  it 
is  not  to  stand. 

In  bankruptcy  the  Lord  Chancellor  exercises  more  by  habit  and 
practice  than  authority  both  a  legal  and' an  equitable  jurisdiction. 
In  considering  this  question  that  must  be  particularly  attended  to. 
Upon  the  Statutes  and  the  decisions  in  bankruptcy  it  is  obvious,  that 
no  authority  is  given  by  those  Statutes  for  a  great  part  of  the  juris- 
diction actually  exercised ;  and,  unless  Lord  Hardwicke  was  right 
in  supposing,  according  to  a  note  which  I  have,  that  the  Legislature, 
giving  ttiis  jurisdiction  to  the  Lord  Chancellor,  intended  him  to  ex- 
ercise both  a  legal  and  equitable  jurisdiction,  there  is  no  other  au- 
thority for  a  vast  deal,  that  is  done.  It  is  impossible  to  support 
what  we  do  upon  joint  and  separate  Commissions,  even  to  the  harsh 
proceeding  of  commitment,  except  upon  the  principle, 
[♦470]  *  which  I  was  happy  to  find  in  that  note  of  Lord  Hard- 
wicke ;  as  it  has  explained  much,  that  perplexed  me. 

Courts  of  Equity,  anxiously  careful,  that  no  debt,  which  ought  to 
be  paid,  should  remain  unpaid,  have  applied  a  limimtion  of  their 
own  to  cases,  where  it  was  not  given  by  the  Legislature.  The  old 
decisions,  which  I  observe  the  Vice  Chancellor  thinks  ought  not  to 
stand  (2),  went  to  this  extent ;  that  if  a  man  by  his  Will  directed 
his  debts  to  be  paid,  that  took  away  the  plea  of  the  Statute  of 
Limitations ;  and  this  Court,  with  the  view  that  no  debt  should  go 
unpaid,  construed  that  to  mean  ev^ry  debt,  that  once  existed.  Upon 
this  subject  there  is  this  distinction  between  debts  on  simple  contract 
and  bond.  The  principle  with  r^;ard  to  the  former,  is,  that  the 
debt  may  have  existence,  and  the  remedy  be  taken  away  ;  that  the 
bond  debt  goes  upon  the  presumption  of  payment;  and  the  plead- 

(1)  See  Mr.  Christiao's  observations  upon  this  case,  Bank.  Law,  vol  i  221,  &c. 

(2)  Burke  v.  Jones,  2  Yes.  &  Bea.  275. 
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ing  is  quite  diffisreDt.  In  the  former  case,  the  plea  is  <<  non  atsump* 
sity^  or  <<  non  assumpsit  infra  sex  Annas ; "  which  does  not  negative 
the  existence  of  the  debt  even  after  the  six  years:  but  to  a  bond 
the  plea  is  ^'  Solvit  ad  Diemy'^  or  "  Solvit  past  Diem ; "  and  the 
time  is  evidence  of  the  actual  discharge.  I  remember  Sir  Thonias 
Sewall's  opinion,  that  a  direction  by  Will  for  the  payment  of  debts 
revived  a  bond :  but  Lord  Thurlow  thought  that  would  not  do ;  as 
the  presumption  from  non-payment  of  interest  was,  that  the  debt 
was  paid ;  and  the  direction  in  the  Will  applied  to  debts,  which 
might  be  supposed  to  exist,  although  the  remedy  was  taken  away : 
but  such  direction  could  not  be  applied  to  a  bond,  where  payment 
is  presumed. 

^  In  bankruptcy  I  am  not  bound  to  look  merely  to  the  [*  471] 
Statute  of  Limitations  ;  but  am  to  consider  the  adminis- 
tration of  the  taw  as  both  legal  and  equitable.  That  had  great  effect 
on  my  mind  in  making  this  decision.  My  doubts  of  my  own  deci- 
sions, which  I  have  no  difficulty  in  avowing,  may  have  led  to  incon- 
venience ;  but  produce  this  effect,  that  I  never  decide,  until  I  am 
sure  I  cannot  decide  better.  I  wish,  that  this  decision  liad  been  re- 
heard sooner ;  as,  the  law  having  been  administered  for  seven  years, 
as  if  it  was  right,  it  cannot,  if  wrong,  be  now  corrected  without  great 
inconvenience ;  and,  if  this  question  should  be  rendered  doubtful  at 
last,  I  will  have  it  set  right  one  way  or  the  other  in  Parliament.  In 
answer  to  the  strong  cases,  that  have  been  put,  the  bankrupt  may  be 
supposed  unconscientiously  to  deny  one  debt,  and  admit  another, 
which  had  been  paid,  or  never  existed  :  although  examined,  he  may 
refuse  to  answer :  or  he  may  die,  before  he  can  be  examined  :  so  it 
may  depend  wholly  upon  accident. 

Aug.  \4th.  The  Lord  Chancellor  [Eldon]. — I  have  looked 
very  fully  into  this  subject ;  and  have  called  back  to  my  mind  the 
different  views  I  had  taken  of  it;  and  I  have  not  found^any  cause 
for  thinking  I  was  wrong  in  the  judicial  sentiments  I  formerly  ex- 
pressed ;  although  some  important  additional  reasons  might  be  given 
in  support  of  them ;  which  additional  reasons  I  may  find  an  oppor- 
tunity of  stating  without  interrupting  the  business,  that  now  presses. 
In  the  mean  time  I  wish  it  to  be  undersfood,  as  my  decided  opinion, 
that  the  Statute  of  Limitations  was  properly  applied  in  that  judg- 
ment. This  petition  must  therefore  be  dismissed.  That  Order  hav- 
ing been  pronounced  in  1809,  there  would  have  been  great 
cause  for  regret,  if,  convinced  that  it  was  ♦  wrong,  I  was  [*  472] 
compelled,  as  in  that  case  I  must,  to  have  disturbed  the 
practice^  that  has  prevailed  conformable  to  it  for  seven  years.  This 
party  had  the  opportunity  of  bringing  an  action.  The  subject  might 
have  been  again  brought  under  consideration,  when  the  subsequent 
petition  was  presented  to  have  the  dividend,  that  had  been  received 
upon  the  proof  of  this  debt,  refunded  (1);  and,  though  my  respect 

(1)  2  Rom's  Bank.  Cases,  59. 
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for  the  jadgment,  upon  which  this  subject  has  been  again  brought 
before  me,  induces  me  to  thinfk  it  fit,  that  it  should  have  been  a 
second  time  submitted  to  my  consideration,  yet  that  ought  not  to  be 
attended  with  any  expense  to  those,  who  obtained  the  Order,  which 
is  now  confirmed.  The  consequence  is,  that  this  petition  must  be 
dismissed  with  costs ;  and  I  think  it  will  be  right  to  make  some  Order, 
that  a  petition  of  re-hearing  in  bankruptcy  shall  be  presented  within 
a  limited  time. 

It  is  necessary  to  add,  that  I  am  under  a  very  considerable  mis- 
take, if  the  Dictay  that  are  found  in  the  common  law  books  upon 
this  question,  have  been  pronounced  with  sufficient  Vegard  to  the 
nature  of  a  Commission  of  Bankruptcy,  and  the  powers  in  the  exer- 
cise of  both  a  legal  and  equitable  jurisdiction  under  it. 


S£x,  ofiie,  the  notes  to  S.  C.  15  V.  479. 


WARRY,  Ex  parte. 
[1815,  August  14.] 
EquiTABLK  mortgagee  must  pay  the  costs  of  his  Petitioik 

The  Petition  stating  an  equitable  mortgage  on  freehold  and  lease- 
hold premises  of  a  bankrupt,  by  a  deposit  of  deeds,  as  a  security, 
prayed  the  usual  Order  for  a  sale ;  and  that  the  assignees 
[*  473]     under  the  ^  Commission  may  be  ordered  to  pay  the  peti- 
tioners their  debt  out  of  the  produce  of  the  sale  (I),  &c., 
with  the  costs  of  the  application. 

Sir  Samtiel  RomiUy^  in  support  of  the  Petition,  admitting,  that  the 
Lord  Chancellor  had  of  late  held,  that  the  costs  must  be  paid  by  the 
petitioner,  the  Order  was  pronounced  accordingly  (2). 

See  note  6  to  Ex  parte  Comings  9  V.  115. 

■ — ■ ■  ■■  ■  . 

(1)  Antt^  Ex  parte  Warner^  Ex  parte  WkUbread,  202, 209,  and  the  refeiencee  in 
tiie  note,  vol.  ix.  117,  Ex  parte  ComingJ 

(2)  It  has  been  since  held,  that  in  tu\  cases,  where  there  is  a  written  instmmeDt, 
the  mortgagee  is  entitled  to  his  costs  out  of  the  estate.    Ex  parte  SUm,  Buck,  349. 
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SMITH,  Ex  parte. 

[1815,  August  la] 

AifT  pefBOD,  not  a  Solicitor,  may  take  oat  a  Commission  of  Bankruptcy. 
Distinction  between  the  jurisdiction  in  the  Court  of  Chancery,  and  in  Bankruptcy. 

Upon  a  Petition  to  supersede  a  Commission  of  Bankruptcy  the 
objection  was,  that  it  was  taken  out  by  an  attorney,  who  was  not  a 
solicitor  of  the  Court  of  Chancery. 

Sir  Samuel  Romilly  and  Mr.  Montague^  in  support  of  the  Petition, 
referred  to  ^  decision  of  the  Court  of  Common  Pleas. 

The  Lord  Chancellor  [Eldon]. — Is  it  according  to  practice, 
that  no  one  but  a  solicitor  can  take  out  a  Commission  of  Bankrupt- 
cy ?  I  have  been  informed  by  Mr.  Woodcock,  that  there  is  a  deci- 
sion^ that  any  person  may  take  out  a  Commission ;  and  I  cannot 
agree  with  the  case  in  the  Court  of  Common  Pleas,  not 
understanding  the  principle.  A  Commission  of  *  Bank-  [*  474] 
ruptcy  is  a  proceeding,  not  in  the  Court  of  Chancery  (1)  ; 
and  a  solicitor  in  Chancery  has  no  more  connection  with  proceed- 
ings in  bankruptcy,  and  is  as  much  a  stranger,  as  an  attorney  of  the 
King's  Bench,  or  any  other  Court.  Any  person,  who  takes  out  the 
Commission,  is  the  officer  quoad  hoc  (2). 

Skk  note  1  to  Expmie  Lund^G  V.  781 


HALKETT,  Ex  parte. 
[1815,  August  18.] 

No  lien  ob  a  ship  abfoad  can  be  created  by  parol,  nor  by  bills  of  exchange  drawn 
by  th6  Master ;  unless  upon  mistake,  clearly  established,  the  instrument  can 
be  corrected ;  as  in  the  case  of  a  joint  bond,  intended  to  be  joint  and  seyeral  (a). 

Lien  on  a  ship  abroad  by  bill  of  sale,  p.  475. 

This  Petition  (3)  came  on  again  upon  the  affidavits  of  the  Cap- 
tain and  Purser ;  the  Inquiry  that  was  directed,  producing  no  farther 
Information ;  as  the  accounts  could  not  be  found. 

(1)  AnUy  vol.  vL  782,  Ex  parte  Lund;  viii.  H^;  Ex  /parte  Glandfield,  1  Glyn 
&  Jam.  387. 

(2)  fVUktnaon  v.  Diggell,  1  Bam.  &  Cress.  158. 

(a)  If  repairs  have  been  made,  or  necessaries  fumisbed,  to  a  foreign  ship,  or  to 
a  ship  in  the  port  of  a  State  to  which  she  does  not  belong,  the  general  marine 
law,  following  the  Roman  law,  gives  the  party  a  lien  on  the  shjp  itself  for  his 
security,  and  he  may  maintain  a  suit  in  rem^  in  the  Admiralty,  to  enforce  his  right 
But  in  respect  to  repairs  and  necessaries  in  th^  port  or  State  to  which  the  ship 
belongs,  the  case  is  governed  by  the  municipal  law  of  that  State,  and  no  lien  is 
implied,  unless  it  has  been  recognized  by  tnat  law.  3  Kent,  Com.  (5th  ed.)  170. 
See,  ante,  notes  (a),  (6),  (e)  and  (d)  Himey  v.  Chrittie,  13  V.  594 ;  2  Story,  £q. 
•Ur.  §  1241,  note. 

(3)  3  Yes.  &  Bea.  135 ;  2  Rose's  Bank.  Cas.  194, 229. 
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Mr.  Hart  and  Mr.  Seton,  in  support  of  the  petition,  relied  upon 
the  custom,  as  stated  by  these  affidavits,  that  advances,  thus  made, 
are  considered  as  made  on  the  credit  of  the  ship,  as  well  as  of  the 
Captain  ;  and  that  it  was  from  mere  inadvertence  that  the  Bills  were 
drawn  as  they  are,  and  that  the  actual  agreement  to  that  effect  was 
not  expressed ;  observing,  that  there  is  no  doubt  of  the  Captain's 
power  to  pledge  the  ship,  not  for  repairs  merely,  but  for  neces- 
saries in  general :  Samson  v.  Bragginton  (1).  Abbott  on  Ship- 
ping (2). 
[*  475]  •  Tlie  Lord  Chancellor  [Eldon]. — It  is  laid  down, 
that  the  ship  may  be  bound  by  bill  of  sale ;  but  it  cannot 
be  by  parol ;  and  I  never  heard  of  it  by  bill  of  exchange.  If  you 
can  make  out  clearly,  that  this  was  by  mistake,  as  in  the  case  of  a 
joint  bond,  intended  to  be  joint  and  several  (3).  I  might  correct  the 
instrument ;  but  that  must  be  established  beyond  all  doubt.  I  think 
it  will  not  do  upon  this  evidence.  A  bill  of  exchange  in  itseljf  is 
evidence  prima  fade,  that  the  ship  was  not  intended. 

The  Petition  was  dismissed  (4). 


1.  The  proceeding  on  the  first  hearing  of  this  petition  are  reported  in  3  Yes. 
and  Beat  135 ;  and  in  2  Rose  194:  upon  that  occasion  an  inquiry  was  directed, 
whether  the  whole  or  any  part  of  the  sum,  in  respect  of  which  a  litn  upon  a  ship 
was  claimed,  had  been  expended  in  repairs  of  the  vessel,  or  in  providing  her  with 
necessary  stores.    The  second  hearing  is  likewise  reported  in  2  Rose,  ^29. 

2.  Had  the  inquiry  directed  (as  stated  in  the  last  note)  produced  the  expected 
information,  it  might  have  been  important ;  for,  where  money  has  been  borrowed 
by  ^e  master  of  a  vessel,  pstensibly  for  the  purpose  of  repairing  or  supplying  the 
ship,  and  such  repair  or  supply  appears  to  have  been  neceqisary  (as  to  which,  see, 
antty  the  note  to  Husgey  v.  Chrislie,  13  V.  594]^  the  lien  of  the  party  making  the 
advances  would  not  be  affected  even  by  a  misapplication  of  the  money  to  other 
purposes  (3%e  GratUudinty  2  Rob.  Adm.  Rep.  272),  provided  the  lender  could  dis- 
tinctly show,  that  he  never  intended  to  rely  on  the  master's  personal  security ;  but 
that,  although  the  bills  given  in  payment  purported,  through  a  mere  mistake,  to 
pledge  the  master's  responsibility  only,  vet  the  contract  and  real  intention  was, 
that  the  ship 'also  should  stand  pledged  as  a  farther  security.  For,  although  a 
court  of  equity  will  require  a  very  clear  case  to  be  made  out,  and  to  be  made  out 
without  laches^  to  induce  it  to  exercise  the  strong  jurisdiction  of  reforming  a  legal 
instrument,  still,  upon  distinct  proof  of  the  intention  of  the  parties,  Uiat  will 
sometimes  be  done :  see  the  note  to  Tliomaa  v.  JFVazer,  3  V.  399. 

(1)  1  Ves.443. 

(2)  Page  100,  &c. 

(3)  Thoniaa  v.  fVazer,  antCj  vol.  iii.  399,  and  the  note,  402. 

(4)  Hussof  V.  Christie^  ante,  vol.  xiiL  584. 
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MICHAELMAS    TERM. 

[Idl5,  56  Geo.  III.] 


HOOPER,  Ex  parte  (1). 
[1815,  Nov.  8.] 

EqniTABLE,  mortgage  by  deposit  of  deeds,  though  not  now  to  be  disturbed,  dis- 
approved ;  and  not  extended  by  inference  from  a  legal  mortgage  to  a  subse- 
quent advance  (a). 

EJquitable  mortgage  by  agreement  for  a  farther  advance  upon  a  former  deposit  of 
a  deed  continued,  [p.  479.J 

Act  of  part-performance,  avoidixig  the  Statute  of  Frauds,  as  repairs,  &c.  must  be 
in  its  nature  almost  necessarily  done  in  pursuance  of  the  contract  alleged  (&), 
[p.  479.] 

Distinction  between  payment  of  the  whole  money  and  of  part  only,  as  an  act  of 
part-performance,  avoiding  the  Statute  of  Frauds,  if  it  can  apply  to  a  contract 
of  purchase,  cannot  to  a  mortgage.  Whether  payment  of  the  whole  would  be 
sufficient  in  the  former  case,  Qu.  (c),  [p.  480.] 

Br  indentures  of  mortgage,  dated  the  6th  of  April,  1811,  Hopkins 
demised  premises  to  Ford  for  a  term  of  years,  subject  to  redemption 
on  re-payment  of  a  debt  of  400Z.  with  interest  on  the  5th  of  Octo- 
ber next.  Farther  advances  were  made  by  Ford ;  and  by  an  ac- 
count stated  on  the  13th  of  June,  a  farther  sum  of  400/.  appeared 
due  to  Ford.     He  died  ;  and  Hopkins  became  a  bankrupt. 

The  petition  of  the  executors  of  Ford,  alleging,  that  it  was  under- 
stood and  agreed,  that  the  second  sum  of  400/.  should  be  tacked, 
and  a  farther  mortgage  executed  for  that  sum,  and  thai  interest  was 
paid  on  both  sums,  prayed  a  s^le  of  the  premises,  and  an  applica- 

(1)  2  Rose's  Bank.  Cas.  328 ;  1  Mer.  7. 

(a)  Owing  to  tho  system  of  Registration,  the  questions  arising  from  the  deposit 
of  title-dee£  are  of  less  importance  in  the  United  States  than  in  England.  See, 
anUj  note  (a)  Ford  v.  Peering,  1  V.  72. 

As  to  the  EquitiLble  M^^fPff^i  see*  cmUj  note  (a)  Ex  parte  Comings  9  V.  115 : 
note  (a)  Ex  vine  hethereU,  11  V.  398 ;  4  Kent,  Com.  (5th  ed.)  150,  ei  aeq. ; 
2  Story,  Eq.  Jur.  f  1020,  and  notes ;  Kevs  v.  frUliams,  3  Y.  &  C.  55,  61 ;  Mande- 
viUe  V.  fTelch,  5  Wheat.  277,  284 ;  Pmne  v.  SmUhy  2  M.  &  Keene,  417 ;  Rusael 
v.  Russel,  1  Bro.  C.  C.  (Am.  ed.  1844,)  269,  270,  and  notes. 

(6)  In  ordeV  to  make  the  acts  such  as  a  Court  of  Equitv  will  deem  part-perform- 
ance of  an  aCTeement  within  the  Statute,  it  is  essential,  that  they  should  clearly 
appear  to  be  done  solely  with  a  view  to  the  agreement  being  performed.  If  they 
are  acts  which  might  have  been  done  with  other  views,  they  will  not  take  the  case 
out  of  the  Statute  since  they  cannot  properly  be  said  to  be  done  by  way  of  part- 
performance  of  the  agreement  On  this  account,  acts  merely  introductoiy  or 
ancillary  to  an  agreement,  are  not  considered  as  a  part-performance  thereof, 
although  they  should  be  attended  with  expense.  2  Stoiy,  £q.  Jur.  §  762 ;  PkU- 
Una  V.  Thompson,  1  Johns.  Ch.  149;  Parkhuni  v.  Van  Corttandl,  1  Johns.  Ch. 
283.    See,  arJe,  note  (a)  IVilUs  v.  Stradling,  3  V.  378. 

(e)  See,  anie^  p.  446,  note  (6)  Jhding  v.  2^^. 
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tion  of  the  money,  produced  by  the  sale,-to  the  discharge  of  both 
sums. 

The  Lord  Chancellor  said,  if  the  parties  chose  to  have 
[*  478]     *  this  question  determined  upon  a  Bill,  he  should  not  ob- 
ject ;  but  they  agreed  to  have  his  Lordship's  decision  upon 
the  petition. 

Mr.  Fonblanque  and  Mr.  Montague^  in  support  of  the  Petition. — 
The  right  to  tack  the  subsequent  advance  depends  upon  the  princi- 
ple of  an  equitable  mortgage,  the  necessary  presumption  of  some 
agreement  accounting  for  the  deposit  of  the  deed.  Had  the  deed 
been  given  up,  and  re-delivered  on  the  second  advance,  this  would 
have  been  precisely  that  case.  Ex  parte  Langston  (1),  where  the 
original  security  was  an  equitable  mortgage,  is  a  stronger  decision 
than  this  case,  a  legal  mortgage  and  an  agreement  for  farther  securi- 
ty on  a  farther  advance,  calls  for :  a  distinct,  subsequent  contract, 
performed  on  one  side  ;  as  payment  of  the  whole  purchase-mooey 
is  considered  as  a  part-performance  ;  although  payment  of  a  part 
only  has  not  that  effect,  being  regarded  merely  as  earnest,  according 
to  Lord  Redesdale  in  Clinan  v.  Cooke  (2). 

Mr.  Hart,  fqr  the  Assignees,  opposed  the  petition  as  to  the  latter 
advance ;  contending,  that  the  cases  of  equitable  mortgage  ought 
not  to  be  carried  farther. 

The  Lord  Chancellor  [Eldon]. — With  great  deference  to  Lord 
Thurlow,  who  first  held,  that  the  deposit  of  a  deed  nece»- 
[*  479]  sarily  implied  an  ^  agreement  for  a  mortgage,  I  repeat, 
that  this  decision  has  produced  considerable  mischief;  and 
that  the  case  of  RusseU  v.  Russell  (3)  ought  not  to  have  been  de- 
cided, as  it  was.  The  vice  of  that  decision  is,  that  it  supposes,  that 
the  deposit  can  refer  to  nothing  but  an  intention  to  subject  the 
estate.  To  that  I  do  not  agree.  A  deposit  of  title-deeds  may  be 
of  considerable  use  without  any  such  object.  The  right  to  hold 
them,  and  so  to  work  out  payment,  is  of  great  value  ;  and  there  are 
many  cases,  in  which  that  right  may  be  maintained  against  all  the 
owners  of  the  estate.  That  decision,  however,  has  been  repeatedly 
followed  ;  and  must  not  4>e  now  disturbed. 

'I  have  more  doubt  upon  my  own  decision,  the  addition  of  a  second 
advance ;  but  I  put  that  upon  the  very  ground,  which  has  been 
noticed  at  the  Bar,  that  the  re-delivery  of  the  deed  is  an  idle  cere- 
mony ;  if  the  original  deposit  is  continued  with  an  agreement  for  a 
farther  advance,  that  will  do.  I  speak  with  doubt  upon  this ;  as  the 
practice  of  conveyancers  has  always  Jbeen,  and  the  law  is,  that  an 
original  mortgage,  vesting  the  legal  estate  by  a  contract  in  writing, 
cannot  be  added  to  by  parol ;   and  as  to  the  cases  of  part-perform- 

(1)  AnU^  vol.  xvii.  227.  See  the  note,  ix.  117;  £r  pwrit  Coming,  1  Roee^s 
Bank.  Cases,  26 ;  ExparU  Waarmry  Ex  piarU  Hlutbreadj  antCj  202,  209 ;  1  Rose's 
Bank.  Cases,  286,  299. 

(2)  1  Sch.  dp  Lef.  49.  See,  ante,  446,  and  the  notes ;  ante,  vol  xiii.  400 ;  iiL 
38,9,40. 

(3)  1  Bro.  C.  a  269. 
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ance,  the  authorities  say,  that  the  Act,  to  be  considered  a  part-per- 
formance, must  be  in  its  nature  almost  necessarily  done  in  pursuance 
of  such  contract  alleged.  Thus,  where  repairs,  &,c.  are  stated,  the 
Court  must  be  satisfied,  that  they  would  not  have  been  done,  if  that 
contract  had  not  been  made.  The  distinction,  therefore,  between 
the  payment  of  the  whole  money  and  of  a  part  only,  if  it  can  be 
taken  in  the  case  of  a  purchase,  will  not  apply  to  a  mort- 
gage. In  the  former  there  is  no  intention,  that  any  *  debt  [*  480] 
shall  be  contracted.  The  payment,  therefore,  must  be 
m^de,  not  to  form  a  contract  between  debtor  and  creditor,  but  in 
discharge  of  some  previous  obligation.  In  the  other  instance,  on  the 
contrary,  the  payment  even  of  the  whole  sum  is  equally  consistent 
with  the  intention  of  a  loan  without,  as  with,  a  mortgage. 

Therefore,  without  saying,  whether  in  the  case  of  a  parol  contract  for 
the  sale  of  an  estate  payment  of  the  whole  price  would  be  a  part- 
performance,  that  would  support  the  contract,  my  opinion  is,  that, 
where  the  contract  is  for  a  mortgage,  the  advance  of  the  whole  sum 
cannot  have  that  effect ;  as  in  the  former  instance  the  payment  is  of 
necessity  a  part-performance  of  that  cbntract :  in  the  latter,  the  con- 
tract for  a  loan,  creating  a  personal  debt,  if  a  mortgage  also  is  to  be 
the  security,  the  advance  of  money  is  not  of  necessity  the  evidence 
of  the  intention  for  a  mortgage,  indicating  no  more  than  that  the 
relation  of  debtor  and  creditor  is  to  be  created.  I  say  confidently, 
that  there  never  was  a  case,  where  a  man,  having  taken  a  mortgage 
by  a  legal  conveyance,  was  afterwards  permitted  to  hold  that  estate 
as  farther  charged,  not  by  a  legal  contract,  but  by  inference  from  the 
possession  of  the  deed.  The  other  cases  have  gone  far  enough, 
indeed  too  far  ;  and  I  will  not  add  to  their  authority,  where  there  are 
circumstances  distinguishing  the  case  before  me. 

The  Order  was  accordingly  confined  to  the  legal  mortgage. 

1.  This  case  is  likewise  reported  in  1  Meriv.  7;  and  in  2  Rose,  328. 

2.  For  a  summary  of  the  doctrines  established  with  respect  to  what  are  called 
tymiahU  mortgages,  see,  ante,  the  notes  to  Ex  parte  Cdmmg^  9  V.  115 ;  and  par- 
ticnlarly  note  3,  wilb  reference  to  the  present  case. 
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CHAMBERLAIN,  £r  parte  (1). 

[1815,  Not.  9, 10.] 

The  objection  to  a  creditor,  as  a  competent  witness  to  sustain  a  Commission  of 

Banlmxptcy,  cannot  be  ts^en  by  bimself,  to  preclude  bis  examination. 
Witness  obligred  to  give  testimony,  though  it  arocts  his  civil  right  (a),  p.  482. 

Two  persons,  attending  as  witnesses  under  the  Lord  Chancellor's 
Order  (2)  on  the  opening  of  a  Commission  of  Bankruptcy,  having 
proved  the  trading,  refused  to  answer  farther ;  alleging,  that  they 
were  creditors  of  the  persons,  against  whom  the  Commission  issued. 
One  of  them  claimed  generally  for  wages  60/. ;  stating  merely  a  ver- 
bal agreement,  and  that  the  amount  was  settled  last  Saturday.  The 
other  claimed  under  a  general  agreement  for  402.  a-year  wages,  the 
year  having  expired  before  the  date  of  the  Commission,  admitting 
the  receipt  of  12Z.  They  both  refused  to  give  any  particulars,  or  to 
answer  farther,  unless  paid  their  demands. 

The-  Petition  prayed,  that  they  may  be  ordered  to  attend  the  Com- 
missioners again,  and  that  the  time  may  be  enlarged. 

Sir  Samuel  RomiUy,  in  support  of  the  Petition,  insisted,  that  it 
was  not  competent  to  a  witness  merely  to  say,  he  is  a  creditor  for 
any  sum  he  may  think  proper  to  name,  withholding  all  particulars, 

*   and  refusing  to  answer  until  paid  that  sum. 

[•  482]         The  Lord  Chancellor  [EldonJ.—  *  The  fact,  as  I 

understand  it,  is,  that  these  persons,  on  the  ground,  that 

they  are  creditors,  objected  to  be  farther  examined.     That  must  be 

put  in  one  of  these  ways :  they  may  say,  that,  if.  they  sustain  the 

(1)  In  the  MatUr  of  Goldte,  2  Rose's  Bank.  Cases,  330. 

(a)  This  question  was  very  much  discussed  in  England,  in  Lord  MtlmUe*9  east ; 
and  Doing  finally  put  to  the  judges,  bjr  the  House  of  Lords,  eight  judges,  and  the 
Chancellor,  were  of  opinion  that  a  witness,  in  such  case,  was  bound  to  answer, 
and  four  thought  that  he  was  noL  To  remove  the  doubts,  which  were  thrown 
over  the  question  by  such  a  diversity  of  opinion  among  eminent  judges,  a  Statute 
was  passed,  (46  Geo.  III.  c.  37,)  declaring  the  law  to  be,  that  a  witness  could  not 
legally  refuse  to  answer  a  question  relevant  to  the  matter  in  issue,  merely  on  the 
ground,  that  the  answer  may  establish,  or  tend  to  establish,  that  be  owes  a  debt, 
or  is  otherwise  subject  to  a  civil  suit ;  provided  the  answer  .has  no  tendency  to 
accuse  himself,  or  to  expose  him  to  any  kind  of  penalty  or  forfeiture.  In  the 
United  States,  this  act  is  generally  considered  os  declaratory  of  the  true  doctrine 
of  the  Common  Law ;  and  accordingly,  by  the  current  of  authorities,  the  witness 
is  held  bound  to  answer.  1  Greenl.  Ev.  §452;  BuU  v.  Lovdand^  10  Pick.  D; 
Baird  v.  Coc/tran,  4  S.  &.  R.  397;  JViU9  v.  Van  Stctaringeny  7  S.  &.  R.  193; 
Taney  v.  Kemp,  4  H.  &  J.  348;  Mnfhr  v.  SemmeSy  4  G.  &  J.  873;  (%  Bank  v. 
Baiemanj  7  H.  &.  J.  104 ;  Shddart  v.  Manninff,  2  H.  &  G.  147 ;  Copp  v.  Upham, 
3N.Hamp.l59;  Cox  v.  Hi//,  3  Ohio,  411,^4;  PlanUr's  Bank  v.  Ceorare^6 
Martin,  679;  Jones  v.  Lanier,  2  Dev.  Law  Rep.  480 ;  Conover  v.  Bell,  6  Monroe, 
157 ;  Gorham  v.  Carroll,  3  Littel,  S21 ;  ZoUicoffer  v.  Tumey,  6  Yerffer,  297. 
The  contrary  seems  to  have  been  holden  in  Connecticut  Benjamin  v.  Haihawau, 
3  Conn.  528,  532. 

(2)  .^nie.  Ex  parte  Lund,  vol.  vi.  781 ;  Ex  parte  Biggins,  xi.  8 ;  Ex  parte  Joftes, 
xvii.  379.  This  power  is  now  transferred  to  the  Coromissionera,  See  the  noten, 
im«f,vi.784;  xvii.  379. 
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Commission,  they  by  their  testimony  cut  down  their  right  to  repay- 
ment of  their  whole  <lemand,  and  must  take  a  dividend  only.  That 
forms  no  objection.  That  consequence,  that  a  man  by  his  testimony 
affects  his  own  civil  right,  is  no  objection  to  obliging  him  to  give 
testimony.  Next,  I  suppose  they  will  say,  that,  if  they  are  creditors, 
the  bankruptcy  cannot  be  established  upon  their  evidence  ;  and  that 
is  certainly  true ;  but  that  is  for  the  Commissioners  to  determine  at 
the  end  of  the  examination,  not .  for  the  witness  to  preclude  it. 
What  the  Commissioners  may  think  proper  to  do,  if  they  see,  that 
the  examination  will  be  useless,  is  for  them,  not  for  me,  to  decide. 
They  must  proceed  in  the  examination,  as,  although  the  witness ' 
thinks  himself  a  creditor,  he  majr  not  be  so ;  and  therefore  his  testi- 
mony may  establish  the  bankruptcy.  The  question,  whether  the 
testimony  will  be  useful  or  useless,  is  very  different  from  that  of  the 
right  to  examine.  What  may  be  the  effect  is  for  the  Commissioners 
to  decide  i  but  the  witness  cannot  set  up  the  objection. 

The  Order  was  made  for  the  witnesses  to  attend,  and  submit  to  be 
examined,  and  the  time  to  be  enlarged. 

J.  This  case  is  likewise  reported  in  2  Rose,  330. 

2.  The  judgment  delivered  in  the  matter  of  this  petition  determines,  upon  obvi- 
oosly  just  ^unds,  that  a  person  who  is  called  upon  to  give  evidence,  in  support 
of  a  commission  of  bankruptcy,  must  not  take  upon  himself  to  decide  with  respect 
to  his  own  competency  as  a  witness ;  but  it  has  also  been  held,  that  a  petitioning 
creditor  cannot  be  compelled  to  give  evidence  which  would  dutroy  his  own  com- 
mission: £r  parte  Stones,  1  Gl^n  &  Jameson,  9.  Yet,  although  the  petitioning 
creditor,  under  a  separate  commission,  may  refuse  to  bring  forward  the  same  evi- 
dence which  he  then  produced  as  to  the  act  of  bankruptcy,  when  the  object  is  to 
have  the  act  of  bankruptcy  proved  on  that  occasion  adopted  in  support  of  a  subse- 
quent joint  commission ;  still,  if  the  justice  of  the  case  require  it,  an  order  may 
be  made,  that  the  assignees  under  the  separate  commission  shall  permit  the  credi- 
tor who  has  sued  out  a  joint  commission,  or  his  solicitor,  to  inspect  the  proceed- 
ings had  under  the  separate  commission,  for  the  purpose  of  ascertaining  the 
nature  of  the  act  of  bankruptcy  proved  imder  the  said  separate  commission,  and 
by  whom  the  same  was  proved :  Ex  parte  Harrison,  2  Glyn  &.  Jameson,  136 ;  or 
the  court  may  look  into  those  proceedings  to  see  who  the  person  was  who  proved 
the  acts  of  bankruptcy,  and  may  order  him  to  attend  the  commissioners  for  exami- 
nation in  support  of  the  joint  commission  on  penalty  of  costs  or  commitment : 
Ex  parte  Gardner,  1  Ves.  &.  Beat  78;  Anonymous  case,  14  Ves.  451.  Just  ex- 
ceptions, however,  to  any  questions  which  may  be  put  by  the  commissioners,  will 
be  reserved :  £r  parte  Hifcgins,  11  Ves.  9. 

3w  A  witness  cannot  refuse  to  answer  a  question  relevant  to  the  matter  in  issue, 
the  answering  of  which  has  no  tendency  to  accuse  himself^  or  to  expose  him  to 
penalty  or  forfeiture,  upon  the  sole  ground  that  such  answer  may  establish,  or 
tend  to  establish,  that  he  is  subject  to  a  civil  suit  This  point,  upon  which  doubts 
were  previously  entertained,  has  been  set  at  rest  by  the  declaratory  act  of  46th 
Geo.  III.  c.  37 ;  that  act,  however,  applies  only  to  witnesses,  and  does  not  affect 
the  Tight  oTpwrties  to  a  suit:  The  King  v.  The  Inhdbiianis  of  Wohum,  10  East, 
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Testator  directs  the  residue  of  his  effects  to  be  divided  for  ceitaiD  charitable  pur- 
poses, named  by  him,  **  and  other  charitable  purposes  as  I  do  intend  to  name 
herei^r,  after  all  mv  worldly  property  is  disposed  of  to  the  best  advantage." 
Codicil  naming  no  other  purpose.  A  bequest  to  Charity,  to  be  executed  by  the 
Court,  having  regard  particularlv  to  the  objects  specified  (a). 

Riffht  of  the  next  of  kin  to  the  residue  undisposed  of  not  under  testator's  intention, 
but  by  the  absence  of  intention,  that  they  are  not  to  take,  [p.  485.] 

JPrivileged  Testaments :  for  Charity,  one  species,  construed  otherwise  than  Wills 
generally.  Thus  a  charge  for  a  Charity  in  a  paper,  not  found,  eptablisbed :  so, 
if  found  cancelled,  presumed  unadvisedly,  [p.  485J 

Although  the  ntode,  in  which  a  legacy  is  to  take  efiect,  is  in  many  cases  of  the 
substance^  where  Charity  is  the  object,  that  is  the  substvwe ;  and  the  Court 
provides  a  mode,  not  provided  for  any  other  legatee ;  as  where  the  person  to 
appoint  dies  without  appointing ;  and  where  the  mode  is  illegal,  for  instance, 
to  a  superstitious  use,  as  in  the  case  of  the  Jewish  Synagogue,  &c.,  [p.  486.1 

Distinction  between  legacy  to  Charity  and  to  an  ordinary  legatee ;  wiu>  must  oe 
sufficiently  described  and  pointed  out,  [p.  487.] 

Bequest  to  such  charitable  uses  as  testator  shall  by  codicil,  &c.  direct:  if  he  leaves 
no  direction,  tliis  Court  disposes  to  such  charitable  uses  as  it  thinks  fit,  [p.  487.] 

Favorable  construction  of  a  charitable  bequest,  [p.  488.] 

From  the  word  "  divided  "  in  a  charitable  bequest  no  necessary  inference  of  equal- 
ity, [p.  490.] 

Under  a  bequest  to  three  persons  named,  and  such  others  as  testator  should  after- 
wards name,  no  other  neing  afterwards  named,  whether  those  named  shoold 
not  take,  OiM»ie,  [p.  490.] 

Bequest  to  such  charitable  purposes  as  the  testator  shall  name  answered  by  naming 
one,  [p.  490.] 

James  Farmer  by  his  Will,  dated  the  23d  or  June,  1806,  direct- 
ing his  debts  and  legacies  to  be  paid  as  soon  as  possible  after  his 
decease,  and  giving  legacies  to  relations  and  other  persons,  made  the 
following  residuary  disposition : 

"  The  rest  and  residue  of  all  my  effects  I  direct  may  be  divided 
for  Promoting  the  Gospel  in  Foreign  Parts  and  in  England  for  bring- 
ing up  ministers  in  different  seminaries  and  other  charitable  purposes 
as  I  do  intend  to  name  hereafter  after  all  my  worldly  property  is  dis- 
posed of  to  the  best  advantage." 

By  a  testamentary  paper,  in  the  form  of  a  letter  to  his  executors, 
dated  the  14th  of  August,  1807,  and  proved  as  a  Codicil,  the  testa- 
tor communicates  to  them,  that  in  case  of  illness  or  death  he  had 
sent  to  his  bankers  a  box,  containing  his  Will  and  other  writings  ; 
and  requests  the  executors,  in  lieu  of  what  he  had  bequeathed  to 

(1)  1  Mer.  55. 

{a\  This  doctrine  of  executing  the  general  intent  of  a  testator  cy  pna  in  case  of 
charities  has  been  folly  examined  in  several  cases  in  the  United  States  with  dif- 
ferent degrees  of  approbation  and  adoption.  The  doctrine  of  the  English  Court 
of  Chancery  is  much  broader  than  any  that  has  been  inculcated  in  the  United 
States.    See  anie,  note  (c)  Momidf^  v.  Thadao^  7  V.  96. 

For  an  ample  discussion  of  Uie  whole  subject  of  Charities,  see  2  Stoiy,  Eq.  Jur. 
cL  32 ;  4  Kent,  Com.  (5th  ed.)  508,  and  notes ;  2  ib.  285-288,  notes ;  onfe,  note 
(e)  Mimey  Gmaral  v.  Bowifer,  3  V.  714 ;  note  {a\  Monuy  Gmend  v.  jfmbw,  3 
V.  633 ;  note  (a)  Momey  General  v.  ^finshutty  4  V.  11. 


1815.]    •  MILLS   V.  FARMER.  Il483 

tbem,  to  accept  500/.  each,  and  divide  his  wine  between  them ;  and, 
giving  some  other  legacies,  concludes,  that  it  is  needless  to  have  any 
of  his  relations  attend  his  funeral,  as  it  is  apt  to  breed  ill-will  among 
them ;  and  that  grief  on  such  occasions  is  generally  attended  with 
hypocrisy ;  not  specifying  any  farther  charitable  purpose,  or  taking 
any  notice  of  the  residuary  disposition  by  his  Will. 

The  Bill  was  filed  by  the  next  of  kin,  claiming  the  res- 
idue *  as  undisposed  of.  The  Attorney-General,  being  [•  484] 
made  a  Defendant,  claimed  it,  as  given  to  charity ;  and 
upon  the  hearing  at  the  Rolls  the  case  was  on  his  part  represented 
as  clearly  a  bequest  to  charity ;  but,  the  Master  of  the  Rolls  express- 
ing an  opinion,  that  it  was  too  uncertain,  a  Decree  was  upon  that 
ground  taken  for  the  next  of  kin  without  argumejit 

Aug.  23d.  The  Attomey-Oeneral  [Sir  Wm.  Oarrow]  presented  a 
Petition  of  Appeal  to  the  Lord  Chancellor  from  that  Decree ;  who, 
having  heard  it  argued,  expressed  his  opinion,  that  the  Decree  would 
overturn  a  great  deal  of  doctrine  and  authority  ;  and,  as  the  question 
had  not  been  submitted  to  the  judgment  of  the  Master  of  the  Rolls 
on  argument,  his  Lordship  directed,  that  it  should  be  again  argued. 

Nov.  1th.  The  Appeal  was  accordingly  again  argued  by  Sir  Ar- 
thur Piggott  for  the  Attamey-Oeneralf  and  Mr.  Leach,  for  the  next 
of  kin  (I). 

Nov.  \3th.  The  Lord  Chancellor  [Eldon]. — ^The  construction, 
which  I  put  upon  this  residuary  clause,  is,  that  the  executors  are  to 
make  the  most  they  can  of  the  property,  and  that  what  remains  is  to 
be  divided  in  the  manner  here  directed.  The  codicil,  which  is  in 
the  form  of  a  letter  to  the  two  persons  named  as  executors, 
*  must  persuade  any  rational  person  out  of  this  Court,  that  [*  485] 
the  testator  made  it  as  a  testamentary  instrument,  to  operate 
in  case  of  illness  or  death  preventing  any  farther  disposition  ;  and 
that  he  thought  the  Will  and  codicil  together  would  effectually  dis- 
pose of  all  he  had ;  and  the  concluding  paragraph  shows,  that  his 
intention  of  kindness  to  his  relations  had  not  increased.  It  seems 
probable,  that  he  has  given  legacies  to  those,  who  represent  him  as 
his  next  of  kin  ;  but  his  intention  towards  them,  unless  the  residue 
is  given  away,  cannot  affect  their  claim  to  it.  They  take,  not  under 
his  intention,  but  unless  the  intention  appears,  that  they  are  not  to 
take.  The  Will  must  be  taken  as  if  published  at  the  date  of  the 
latter  instrument;  and  stands  with  the  alteration,  introduced  by  that 
paper,  precisely  as  if  that  codicil  had  not  been  made. 

This  reduces  the  case  to  the  only  question,  whether,  regard  being 
had  to  the  rules,  which  Courts  of  Equity  have  been  for  centuries  in 

(1)  This  subject  having  received  a  very  full  discussion,  with  a  most  elaborate 
examination  of  the  authorities,  in  the  case  of  Moggrids^e  v.  ThadaveU^  {anU,  vol. 
viL  d6,)  a  repetition  of  the  arffuments  in  the  same  wonc  would  be  more  than  su- 
perfluous.   See  the  notes,  p.  ^ ;  vol.  i.  469. 
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the  habit  of  applying  to  what  are  called  privileged  testaments,  this 
residue  is  effectually  disposed  of.  I  take  the  term  ''privileged'' 
from  the  passage  in  Swinburne  (1)  upon  that  subject;  which  in 
some  degree  accounts  for  the  doctrine  in  The  Aitamey-Geiural  v. 
Syderfin  (2) ;  that,  the  charge  being  for  a  charity,  mentioned  in  a 
paper,  which  was  not  found,  that  Will  was  construed  in  a  way,  in 
which  it  could  not  possibly  have  been  construed,  if  that  sum  had 
been  charged  for  an  individual,  not  that  privileged  legatee.     The 

paper  not  appearing,  there  was  no  evidence,  admissible  or 
[*  486]     inadmissible,  of  the  contents  ;  yet  the  Court  held,  *  that 

what  the  testator  had  said  was  sufficient  to  show,  that  at 
the  time  of  making  the  Will  a  benefit  was  intended  to  charity ;  and 
it  was  carried  so  far,  that  Swinburne  says  (3),  if  the  testament  ad 
pias  cau9as  be  found  cancelled,  and  it  is  not  known,  whether  the  tes- 
tator did  willingly  cancel  the  same,  the  law,  with  reference  to  such 
legatee,  presumes  it  cancelled  unadvisedly  ;  and  it  shall  operate,  as 
if  not  cancelled.  Wjiether  any  such  principle  led  the  decision  of 
the  Court  in  The  Attorney-General  v.  Syderfin^  I  do  not  know ;  but 
it  is  clear,  from  the  papers  in  that  cause,  which  are  still  existing,  that 
it  was  very  much  considered  in  this  Court. 

With  regard  to  charity,  therefore,  without  going  through  all  the 
cases,  which  I  examined  with  great  diligence  in  Moggridge  v. 
ThackweU  (4),  a  case  that,  bound  by  precedent,  I  decided  as  much 
against  my  inclination  as  any  act  of  my  judicial  life,  I  consider  it 
now  established,  that  although  the  mode,  in  which  a  legacy  is  to  take 
effect,  is  in  many  cases  with  regard  to  an  individual  legatee  considered 
as  of  the  substance  of  the  legacy,  where  a  legacy  is  given  so  as  to 
denote,  that  charity  is  the  legatee,  the  Court  does  not  hold,  that  the 
mode  is  of  the  substance  of  the  legacy ;  but  will  effectuate  the  gift 
to  charity,  as  the  substance ;  providing  a  mode  for  that  legatee  to 
take,  which  is  not  provided  for  any  other  I^tee. 

This  is  amply  illustrated  by  The  Attorney-General  t. 
[*  487]     Syderjin,  •and  Moggridge  v.  ThackweU:  where  Vaston, 

the  person  who  was  to  appoint  the  Charity,  died  in  the 
life  of  the  testatrix :  so,  where  the  legacy  is  to  such  charities  as  the 
executor  shall  appoint ;  and  the  executor,  having  survived  the  tes- 
tator, dies  without  having  attempted  to  distribute  the  fund ;  and  a 
variety  of  other  cases  may  be  put.  The  same  principle,  as  to  char- 
itable legacies,  prevailed  in  another  class  of  cases,  also  collected  in 
Moggridge  v.  ThackweU:  where  the  legacy  was  to  a  superstitious 
use,  it  was  always  held,  that  the  purpose  was  to  give  to  charity ;  and 
although  the  particular  object  was  illegal,  as  in  the  instance  of  the 


(1)  Swinb.  7th  ed.  p.  1,  s.  13,  p.  61. 

(2)  1  Vera.  224 ;  stated  from  the  Register's  Book,  arUty  voL  vii.  42,  in  Mog- 
gridge V  Thaektcell, 

(3)  P.  67 ;  see  also,  p.  7,  s.  16,  53a 

(4)  ^nU,  vol.  vii.  36. 

TOL.  XIX.  21* 
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Jewbh  Synagogue  (1),  it  was  said,  the  principal  part  of  the  inten- 
tion was  charity,  and  that  should  have  effect. 

It  is  quite  impossible,  therefore,  now  to  maintain,  that  a  disposition 
to  charity  is  to  be  construed  as  a  legacy  to  an  ordinary  l^atee ;  who 
must  be  sufficiently  pointed  out  and  described.  Therefore,  without 
again  going  through  all  those  cases,  I  recur  to  the  doctrine  in  Free- 
man (2),  that  if  a  sum  of  money  is  bequeathed  to  such  charitable 
uses  as  the  testator  shall  direct  by  a  codicil  or  note  in  writing,  and 
he  leaves  no  direction,  this  Court  may  dispose  of  it  to  such  charitable 
uses  as  the  Court  shall  think  fit.  I  am  ready  to  admit,  that  I  do  not 
know  any  case  deciding  that  proposition  so  largely  as  it  is  there  statr 
ed.  SyderfifCs  Case  does  not.  What  is  the  case  of  Jones,  referred 
to  in  Freeman,  I  do  not  know.  If,  however,  no  decision  has  gone 
to  the  extent  of  the  doctrine  there  stated,  it  may  be  also 
safely  afiirmed,  that  no  case  ^  has  determined  it  not  to  be  ^  4881 
law :  and  it  has  been  cited  as  authority  in  almost  every 
case  of  a  charity,  that  has  since  occurred.  I  admit  the  effect  of 
what  Lord  Thurlow  pointed  out  (3),  remarking  upon  the  case  of 
Wheeler  v.  Sheers  (4);  but,  looking  into  that  case  repeatedly,  I  find, 
that  it  does  not  touch  the  doctrine  in  Freeman  for  the  reasons  I  for- 
merly Slated  (5).  If  that  doctrine  is  law,  this  Decree  cannot  be 
right  If  the  testator's  nomination  of  certain  charitable  purposes  is 
to  be  taken  as  only  the  mode  of  executing  the  gift  to  charity,  which 
is  in  substance  sufficiently  denoted,  although  no  mode  is  pointed  out, 
the  proposition  is  surely  much  less  strong,  where,  as  in  this  Will,  he 
has  named  two  charitable  purposes,  with  the  addition  of  other  char- 
itable purposes,  which  he  intends  to  name  hereafter ;  and  it  cannot 
be  inferred  in  the  one  case,  that,  as  charity  is  his  legatee,  he  intended 
that  object  to  take  effect,  although  no  charitable  purpose  is  specified ; 
but  that  in  the  other,  as  he  speaks  of  "  other  charitable  purposes," 
he  did  not  mean,  not  only  other  charitable  purposes,  but  even  those 
he  had  named.  How  far  that  dictum  in  Freeman,  from  its  antiquity, 
of  considerable  authority,  is  to  be  supported,  should  this  case  be 
taken  to  the  House  of  Lords,  is  another  question ;  but  much  con- 
sideration will  be  required,  before  we  can  come  to  a  conclusion 
against  it  at  this  day. 

Then,  considering  the  manner  in  which  the  Court  is,  I  will  not 
say  inclined,  but  bound,  after  such  a  series  of  authority  to 
*  construe  a^ charitable  bequest  with  an  inclination  to  sup«P     [*  489] 
port  it,  is  any  violence  done  to  the  words  of  this  residu- 
ary clause  by  giving  effect  to  the  general  object  in  this  particular 

(1)  Dt  Costa  V.  Dt  Pas,  Amb.  228;  stated  by  the  Lord  Chancellor  from  Lord 
Hardwicke's  notes,  onle,  vol.  viL  76. 

(2)  2  Freem.  261 ;  see  anUf  vol.  vii.  73. 

(3)  1  Bro.  C.  C.  15,  ffWte  v.  WhiU. 

(4)  Mos.  288, 301.  The  Lord  Chancellor  observed,  that  althoug^h  Lord  Mans- 
field has  said,  that  Moseley  ought  not  to  be  cited,  there  are  cases  of  great  conse- 
quence in  those  Reports. 

(5)  JhfCy  vol.  vii.  79. 
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case,  even  withoat  the  assistance  of  the  full  strength  of  the  proposi- 
tion established  by  the  precedents  ?  I  consider  this  case  almost  as 
originally  heard  before  me ;  as  I  understand  it  went  off  withoot  ar- 
gument ;  the  Counsel,  representing  the  Attorney  General,  consider- 
ing, that  it  must  be  decided  in  favor  of  the  Charity ;  but  the  Coort 
taking  it,  that,  the  testator  having  contemplated  a  division  between 
the  objects  named  and  not  named  in  uncertain  proportions,  there  was 
so  much  uncertainty  in  the  Will,  that  it  could  not  be  executed  in  fa- 
vor of  Charity.  Can  that  be  made  consistent  with  the  decisions? 
Whether  the  uncertainty  is  produced  by  the  impossibility  of  ascer- 
taining the  mode  of  executing  the  purposes,  or  by  the  failure  of  the 
mode  pointed  out,  makes  no  great  difference.  In  Moggridge  t. 
TkachiveU.  for  instance,  it  was  intended  that  Yaston  shoukl  give  to 
more  than  one  object,  and  should  ascertain  the  proportions  among 
those  more  numerous  objects.  The  testatrix,  therefore,  had  not  said 
what  charitable  purposes,  how  many,  or  in  what  proportions  they 
should  take.  She  had,  it  is  true,  noentioned  charitable  purposes ; 
and  that  is  the  distinction  between  this  case  and  that;  if  this  testator 
can  upon  reasonable  construction  be  taken  to  mean  not  to  give  to 
any  charitable  purpose,  unless  the  other  charitable  purposes  to  which 
he  alludes,  shall  be  afterwards  specified ;  the  clause  in  Moggridge  v. 
ThackweU  being  a  gift  to  charitable  purposes,  although  in  a  way, 
that,  if  not  to  charity,  would  not  in  this  Court  have  amounted  to  a 

gift. 
[•490]  •The  case  is  thus  reduced  to  this:  whether  the  testa- 
tor, using  the  word  '<  divided,"  (which  by  no  means  in 
charitable  bequests  necessarily  infers  equality),  intended,  that  the 
two  institutions  he  named,  should  take  proportions  in  the  proposed 
division,  if  he  should  name  any  other  charitable  purposes,  to  take  the 
residue ;  or,  whether  he  must  not  be  taken  to  have  meant  to  give  to 
charitable  purposes ;  and,  meaning  that,  went  so  far  then  as  to  name 
two  objects,  directing  that  with  those  two  others  should  take,  if  ac- 
cording to  his  intention  at  that  time,  she  should  name  others.  It  is 
doubtful,  whether  the  former  would  be  the  right  construction  even 
in  the  case  of  ordinary  legatees  ;  for  instance,  legacies  were  given  to 
the  individuals  A,  B,  and  C,  and  such  other  persons  as  the  testator 
should  afterwards  name,  and  he  did  not  name  any  others,  that  A.  B, 
and  C,  should  not  take ;  as  then  he  must  be  taken  to  have  meant  noth- 
ing by  the  bequest  to  the  individuals  named,  unless  other  objects  were 
found.  It  is  impossible  to  construe  the  clause  literally  ;  as,  if  by  a 
Codicil  this  testator  had  named  only  one  other  Charity,  that  third 
object,  though  not  in  the  plural  number,  would  have  taken. 

The  question  then  comes  to  this,  whether  the  next  of  kin 
are  to  take  one  third,  and  the  two  charities  named  are  to  take 
the  residue  in  some  way  between  them ;  or,  whether  the  true 
intention  must  not  be  taken  to  be  to  give  to  Charity ;  going  the 
length  of  naming  two  objects,  and  intending  to  name  others,  but  not 
having  done  so ;  and  the  judgment  to  which  I  am  very  reluctantly 
driven  by  the  spirit  of  all  the  precedents,  is,  that  tliis  is  a  bequest  to 
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charitable  purposes ;  and  being  so,  a  scheme  must  be  laid  before 

the  Master  for  the  purpose  of  distributing  the  fund,  having  regard 

particularly  to  those  two  objects  named ;  and  that  part  of 

the  decree,  which  *  declares  the  residuary  bequest  void     [*'491] 

for  uncertainty,  must  be  reversed.     All  the  costs  roust  be 

paid  out  of  the  estate,  as  between  attorney  and  client. 

If  this  case  should  be  taken  to  the  House  of  Lords,  and  there  any 
distinction  can  be  made  between  it  and  the  cases  decided,  I  shall 
feel  satisfaction  ;  but  I  cannot  find  my  way  through  this  wall  of  au- 
thority to  »*contrary  decision.    

1.  This  case  is  likewito  reported  more  fally  in  1  Meriv.  55—104. 

2.  'As  to  the  assistance  which  a  court  of  equity  will  give,  by  the  application  of 
the  doctrine  of  evpref,  towards  carryinj^  into  effect  the  intention  of  a  testator 
who  has  indicated  a  general  design  to  give  property  to  charitable  uses,  and  as  to 
the  more  favorable  construction  which  such  testamentary  bequests  receive  than 
would  be  held  admissible  upon  a  bequest  to  an  individual,8ee,  ante,  notes  5,6,7,9, 
to  Moggridge  v.  Thackwdl^  I  V.  464. 

3.  After  the  decree  in  the  principal  case  was  pronounced,  an  application  was 
ihade  to  the  court,  on  the  part  of  the  next  of  kin  of  the  testator,  that  the  master, 
in  considering  a  proper  scheme,  might  be  at  liber^  to  inquire,  and  state  to  the 
court,  whether  the  next  of  kin  were  fit  objects,  under  the  bequest  for  charitable 
purposes;  and  a  direction  to  tha^t  effect  was  introduced  into  the  decree:  see  ap- 
pendix to  1  Meriv.  722. 
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FuB.mTu&£,  &c.  in  possession  of  a  "bankrupt  according  to  the  title  under  the  trust 
of  a  Will  did  not  pass  to  the  assignees  under  Stat  21  James  1.  c.  19,  s.  11. 

The  testator,  a  skin-broker,  by  his  Will  gave  all  his  estate  and 
effects  to  two  trustees,  upon  trust  to  dispose  of  the  whole,  and  to  lay 
out  the  produce  in  Government  or  real  securities,  and  to  pay  the  in- 
terest to  Hannah  Martin  during  her  life,  to  maintain  herself  and  her 
children  by  him,  and  to  divide  the  capital  among  the  children  twelve 
months  after  the  decease  of  Hannah  Martin  ;  but  in  case,  Edward, 
one  of  his  sons,  who  then  assisted  him  in  carryingi>n  his  trade,  and 
for  whom  he  stated  that  he  had  already  provided,  should  immedi- 
ately after  his  death  agree  to  carry  on  the  trade  for  the  equal  benefit 
of  his  mother  Hannah  Martin  and  himself,  then  he  directed,  that  the 
trustees  should  not  dispose  of  the  lease  of  his  dwelling-house,  and 
the  furniture,  plate,  linen,  and  china ;  but  should  permit  Hannah 
Martin  and  her  children  to  reside  therein,  and  to  have  the  use  of 
such  sum  of  money  as  he  should  leave,  for  the  purpose  of 
carrying  on  the  trade.  Then,  after  making  that  provi-  [*  492] 
sion,  ^  he  appointed  Hannah  Martin  and  the  trustees,  his 
executors. 

After  the  testator's  death  the  trade  was  carried  on  according  to 
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the  provision  made  by  his  Will ;  and  Hannah  Martin  continued  in 
the  occupation  of  the  house,  furniture,  itc.  until  her  bankruptcy  ; 
and  the  question  upon  this  Petition  was,  whether  the  furniture, 
plate,  &c,  passed  to  the  assignees  under  the  Commission  by  the 
Statute  (1). 

Sir  Samuel  itomiSy  and  Mr.  Cooke^  in  support  of  the  Petition. — 
The  possession  of  furniture  is  always  equivocal ;  but  where  it  is  in 
another  right,  not  connected  with  the  trade,  it  cannot  be  affected  by 
the  Commission.  The  possession  of  this  property  in  specie  by  the 
bankrupt,  was  consistent  with  her  title  as  executrix  in^  trust.  To 
bring  it  within  the  Statute,  she  must  appear  to  have  an  absolue  in- 
terest under  the  Will,  that  would  pass  to  the  assignees.  This  prop- 
erty is  not  given  for  the  purpose  of  carrying  on  the  trade.  A  sum 
of  money  is  given  for  that  purpose,  with  a  direction,  that,  if  the  trade 
shall  be  carried  on,  the  mother  and  children  shall  have  the  use  of 
that  property. 

Mr.  Hart  and  Mr.  Montague^  for  the  Assignees. — ^The  criterion 
in  these  cases  is  not,  that  a  disposition  of  the  property  would  be  a 
breach  of  trust.  In  Ryatt  v.  Bowles  (2)  the  property, 
[*493]  consisting  of  articles  *  specifically  occupied  for  the  pur- 
poses of  the  trade,  giving  the  ownership  ostensibly,  was 
held  to  be  within  the  Statute.  Household  furniture  is  not  gen- 
erally applicable  to  the  uses  of  trade ;  but,  if  a  trader  by  his  Will 
dedicates  the  furniture,  which  he  used  in  carrying  on  his  trade,  to 
the  purposes  of  continuing  it,  the  furniture  falls  within  the  Statute, 
as  being  in  the  order  and  disposition  of  the  trader,  and  a  part  of 
the  means  of  acquiring  credit.  So  it  is,  if  trustees  permit  the  trust 
property  to  remain  with  the  bankrupt.  Darby  v.  Smith  (3).  The 
object  of  this  testator  was,  that  the  son  with  his  mother  should  be 
enabled  to  carry  on  the  trade  in  that  house ;  not  merely  to  give  her 
the  use  of  the  furniture  for  her  life.  The  exemption  of  furniture 
in  a  house,  let  at  a  watering-place,  depends  upon  the  known  habit 
of  those  places. 

The  Lord  Chanceli^or  [Eldon]. — The  question  is,  whether  these 
articles,  part  of  this  testator's  assets,  regard  being  had  to  the  direc- 
tions in  bis  Will,  fall  under  the  disposition  to  be  made  in  the  bank- 
ruptcy of  one  of  the  executors.  I  have  observed,  when  in  the 
Court  of  Common  Pleas,  that  many  decisions,  supposed  to  go  upon 
the  authority  of  Twyne's  Case  (4),  have  gone  far  beyond  it  The 
plan  of  this  Will  is,  that  the  trustees  should  sell  the  whole  of  his 
property,  and  apply  the  annual  produce  of  the  whole  during  the  life 
of  Hannah  Martin  and  for  twelve  months  after  her  death  to  the 
maintenance  of  herself  and  her  children,  and  then  divide  the  capital 
among  the  children ;  but,  adverting  to  the  circumstance,  that  it 


(1)  Stat.  21  Jam.  I.  c.  19,  s.  11. 
(2)1  Yes.  348;  1  Atk.  165. 

(3)  8  Term  Rep.  82. 

(4)  3  Co.  81. 
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ro^ht  be  for  the  benefit  of  Hannah  Martin,  that  the  trade  should  be 
Carried  on  by  her  son  Edward  for  her  benefit  and  his  own, 
the  *  testator  in  that  case  gives  this  Turniture,  &c.  to  the  [*  494] 
trustees,  not  for  the  purpose  of  immediate  sale,  but  to  per- 
mft  her  and  all  the  infants  to  reside  in  the  house,  and  have  t^e  use 
of  the  furniture,  and  other  articles.  He  does  not  devote  those  arti- 
cles  to  the  purpose  of  trade,  as  he  does  the  money,  lent  out  upon  se- 
curity ;  but  thinking  it  desirable,  if  the  trade  should  be  carried  on, 
that  they  should  reside  in  that  house,  and  have  the  furniture,  &c. 
specifically,  he  creates  a  trust  for  that  species  of  enjoyment,  not  by 
her  alone,  the  children  having  as  good  a  right  to  the  enjoyment  of 
the  house  and  these  articles  as  she  had.  This  is,  therefore,  within 
all  those  cases,  where  the  possession  must  be  referred  to  the  title, 
and  not  within  the  Statute.  When  she  possesses  this  property,  she 
takes  it,  not  as  her  own,  but  subject  to  all  the  trusts,  under  which 
tfye  trustees  would  have  taken  it.  I  must  therefore  order  it  not  to 
be  disposed  of  under  the  bankruptcy  (I). 

The  11th  section  of  the  statute  of  21  Jac.  1,  e.  19,  the  substance  of  vhich 
(with  a  proviso  in  favor  of  assignments  of  ships,  by  way  of  security)  is  now  in- 
corporated in  the  statute  of  6  Geo.  IV.  c.  16,  s.  72,  enacts,  that  if  any  trader  at 
the  time  he  becomes  bankrupt  shall,  by  the  consent  and  permission  of  the  true 
owner,  have  in  his  possession,  order,  or  disposition,  any  goods  or  chattels  whereof 

(1)  See  the  cases  referred  to,  ante,  32,  Er  parte  Pease:  Ex  parte  Vatu^iaU 
Bridge  Company,  1  Glyn  &  Jam.  101 ;  Gibson  v.  Bray,  8  Taunt  76 ;  Ex  parte 
Harris,  1  Mad(L  583 ;  Brotcn  v.  Bellaris,  5  Madd.  53 ;  Woods  v.  Russdl,  5  Bam. 
&  Aid.  942 ;  Lingard  v.  Messiter,  1  Barn.  &  Cress.  308.  The  Ship  Registry  Acts 
did  not  prevent  the  effect  of  the  Statute  of  James :  Monkhottse  v.  Hay,  6  Pri.  356 ; 
4  J.  B.  Moore,  549 ;  Ex  parte  Yallop,  ante^  vol.  xv.  60,  and  the  note,  71 ;  Robinson 
y.  M'Donnell,  5  Mau.  &,  Sel.  228.  Debts,  without  notice  to  the  debtor,  within  the 
Statute :  ante,  vol.  vi.  128,  Jones  v.  Gibbons ;  ix.  407,  and  the  note,  409;  Ex  parte 
Barton,  and  Usbome,  1  Glyn  &  Jam.  207,  358.  Shares  of  a  Trading  Company  : 
JSTelson  v.  The  London  .^ssvaranee  Company,  2  Sim.  &  Stu.  292.  The  Statute  does 
not  affect  the  interest  of  a  dormant  partner:  CaldipeU  v.  Gregory,  1  Pri.  119. 
Utensils  of  Trade,  the  separate  property  of  one  partner,  and  insured  as  such,  beinpr 
in  the  order  and  disposition  of  the  partnership,  until  destroyed  by  fire,  the  benefit 
of  the  Policy  did  not  on  the  subsequent  bankruptcy  of  the  partnership  pass  to  the 
assignees :  Ex  parte  Smiih,  Buck.  Bank.  Cas.  149.  Wine,  sold  by  a  wine-mer- 
chant, but  by  agreement  deposited  in  a  particular  bin  in  his  cellar,  each  bottle 
sealed  with  the  purchaser's  seal,  to  whom  a  memorandum  of  such  possession  was 
given  by  the  wine-merchant,  and  an  entry  to  the  same  efl^ct  made  in  his  books, 
was  held  not  within  the  Statute ;  Ex  parte  MarrabU,  1  Glyn  i^  Jam.  402.  This 
seems  to  be  the  precise  case  described  in  the  Preamble  to  the  11th  section.  The 
memorandum  and  entry  were  not  accessible  by  the  public ;  nor  is  there  in  the 
other  circumstances,  as  to>the  bin  and  setd,  any  thing  inconsistent  with  the  reput- 
ed ownership  of  this  wine,  as  part  of  the  trader's  stock,  neyer  actually  separated, 
and  permitted  to  remain  without  any  apparent  distinction.  An  instance  lately  oc- 
curred of  a  single  article,  a  forte-piano,  hired  by  the  bankrupt,  not  f6r  any  purpose 
of  trade,  but  for  the  enjoyment  or  improvement  of  his  family.  The  instrument 
•  beinff  seized  under  a  distress  for  rent,  the  question  did  not  reach  a  decision.  From 
the  cnange  of  manners  and  habits  perplexing  cases  frequently  occur  of  property 
claimed  as  forfeited  under  the  terms  of  this  clause  without  default  of  the  owner. 
The  ussge  of  letting  to  hire  articles  of  every  description  is  now  so  general,  that 
the  possession  and  use  of  chattels  are  by  no  means  unequivocal  evideiice  of  prop- 
erty :  yet  in  the  recent  fluctuation  of  this  branch  of  the  Law,  instead  of  any  relax- 
ation of  the  Statute  of  James,  we  find,  that  the  construction,  .extending  it  beyond 
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he  was  reputed  owner,  or  whereof  he  had  taken  upon  him  the  sale,  alteratioD,  or 
disposition  as  owner,  the  commissioners  shall  have  power  to  sell  and  dispose  of 
the  same  for  the  benefit  of  the  creditors  under  the  commission.  But,  where  the 
true  owner  of  property  had  been  induced  by  a  crioiinal  fniud  to  trust  its  posses- 
sion to  another,  and  that  person,  repenting  of  the  fraud,  returned  the  propeitji^i- 
ter  he  had  committed  an  act  of  bankruptcy,  upon  which  a  commission  sbortl/^ 
ter  issued,  the  assignees,  it  was  held,  could  not  claim  the  property  as  vested  in 
them  by  the  commission ;  for,  though  the  proper^  did  once  pass  into  the  posses- 
sion of  the  bankrupt,  with  the  consent  of  the  true  owner,  still,  that  consent  was  so 
tortioosly  obtained,  and  the  possession  was  acquired  under  such  circumstaDceSy 
that  a  court  of  equity,  on  a  bill  filed,  would  have  ordered  it  to  be  restored.  The 
Court  of  King's  Bench,  therefore,  in  Gladstone  v.  Hadwm^  1  Mau.  &  SeL  526 
(assenting  to  the  doctrine  laid  down  by  the  Court  of  Common  Pleas,  in  ScoU  v. 
Sunnany  Willes,  402),  determined,  that  it  would  be  absurd  to  hold,  that  the  prop- 
erty was  legally  vested  in  the  assignees,  when  the  only  efiect  of  that  deciBioii 
would  be,  to  cause  a  bill  to  be  filed  against  them,  by  which  they  would  be  obliged 
to  refund  the  account  with  costs ;  thereby  wasting  the  bankrupt's  effects  to  no 
purpose :  and  farther,  that  (in  cases  which  are  c&arly  free  from  that  oolOvsum 
which  it  was  tiie  object  of  the  statute  of  James  to  prevent)  nothing  vests  in  as- 
signees, even  at  law,  but  such  real  and  personal  estate  of  tne  ban£opt  in  which 
he  had  the  equitable  as  well  as  legal  interest  The  construction  nut  on  the  stat- 
ute of  James,  in  the  case  just  cited,  was  confirmed,  in  substance,  by  the  decision 
in  Taylor  v.  P/tcmer,  3  Mau.  &  Sel.  574,  where  it  was  held,  that  an  abuse  of  traat 
can  confer  no  ri^hti  on  the  party  abusing  it,  nor  on  assignees  or  others  claiming 
in  privity  with  him.  The  unrestricted  genmlity  of  the  last-mentioned  doctrines 
may,  indeed,  appear  to  be  somewhat  qualified  by  the  more  recent  case.  Ex  parte 
DaUf  Buck,  366,  where  it  was  determined,  that  if  a  trustee,  even  for  infants,  pait 
with  possession  of  a  chattel  without  payment  (which  in  no  case  could  be  prudenlp 
and,  under  most  circumstances,  would  be  a  culpable  breach  of  trust),  though  the 
alienee  might  be  considered  as  a  eonttructwe  trustee  if  he  continued  solvent ;  yet, 
the  property  must  be  distributed  amongst  his  creditors,  if  he  become  bankrupt 
whilst  such  property  was  in  his  visible  possession,  with  the  consent  of  the  peraon 
who  had  the  legal  power  of  dealing  therewith.  For,  when  a  trustee,  though  in 
breach  of  his  trust,  has  parted  with  possession  of  chattels  to  one  who  subse- 
quently becomes  bankrupt^  the  case,  as  it  is  within  all  the  mischief  which  the 
statute  aimed  at,  so  it  is  within  the  remedial  scope  and  spirit  of  the  act;  and  the 
disposition  of  the  property  must  follow  the  visible  possession.  But,  if  trust  prop- 
erty, which  can  be  clearly  distinguished  (ffkitecomh  v.  Jacobs  1  Salk.  J60),  remain 
in  the  possession  of  the  trustees  at  the  time  of  his  bankruptcy,  lus  assi^ees  can- 
not make  title  thereto :  Mact  v.  Caddie  Cowp.  233 ;  Copeman  v.  GcmofU,  1  P. 
Wms.  321 :  neither  does  the  statute  extend  to  effects  which  a  bankrupt  held  onlv 
as  executor :  Howard  v.  Jemmettj  3  Burr.  1369.  It  is  also  provided  by  the  6tn 
section  of  the  statute  of  6  Geo.  IV.  c.  94,  that  the  true  owner  of  goods  may 
recover  them  from  the  assignee  of  the  factor  or  agent  to  whom  they  were  con- 

the  cases  of  fraud  contemplated  by  the  Preamble,  has  been  adopted  by  the  Stat  6 
Geo.  IV. ;  rejecting  the  Preamble  altogether ;  and  by  substituting  the  disjunctive 
conjunction  ^or**  for  the  copulative  **and^  enlarging*  the  operation ;  so  that  re- 
puted ownership,  combined  by  the  old  Act  with  an  assumed  power  of  sale,  itera- 
tion or  disposition,  (which  seems  there  to  mean  alienation,)  is  by  the  modem 
Statute  sufficient  alone ;  and  the  special  exception  of  a  mortgage  of  a  ship,  &c. 
appears  to  exclude  by  implication  other  cases  of  possession  upon  valuable  consid- 
eration without  fraudr  The  reasons  for  continuing  this  general  law,  so  little  cor- 
responding with  the  prevailing  usage,  if  not  restrained  hy  a  liberal  construction, 
are  probably  the  difficulty  of  distinguishing  fair  and  fraudulent  cases;  the  consid- 
eration, for  which  the  owner  may  be  supposed  willing  to  incur  the  risk ;  and  the 
mischievous  effect  of  false  credit  That  evil,  generSly  represented  as  the  crite- 
rion, may  result  also  from  possession  according  to  the  title  under  a  trust,  not  by 
the  permission  of  the  other  parties  interested ;  and  it  is  not  easy  to  discover  a 
substantial  distinction  between  such  possession  Onder  a  trust  by  Will  or  Settle- 
ment, involuntary  on  the  part  of  the  Ct^uis  que  truttj  and  under  a  fair  contract  for 
letting  to  hire,  which  cannot  be  determined  at  the  pleasure  of  the  proprietor. 
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sigDed,  or  from  any  third  penon  to  whom  the  factor  may  have  pledged  the  goods, 
upon  repayment  or  the  sums  advanced  on  such  securitjr.  The  same  rule  applies 
as  to  goods  of  which  a  man  is  in  possession,  at  the  time  of  his  bankruptcy,  as 
broker,  though  under  an  agreement  that  he  shall  receive  a  share  of  the  profits,  in 
lieu  of  brokerage  (Smiik  v.  WaUon^  2  Bam  &  Cress.  408);  or  of  which  he  merely 
holds  the  temporary  custody  (after  having  sold  the  same)  in  the  ordinary  course  of 
business,  and  without  &aud ;  (Fh/n  v.  MhUhewB,  1  Atk.  187 :  KiMey  v.  Hod^nm^ 
,  1  Bam.  &  Cress.  600);  though,  if  the  purchaser  sllowed  the  goods  to  remain  in 
the  seller's  hands  beyond  the  time  when,  in  the  usual  course,  they  ought  to  have 
been  taken  away,  the  goods  will  vest  in  the  assignees,  and  the  purchaser  can 
only  come  in  under  the  commission  as  a  creditor,  to  the  amount  of  the  money  he 
paid  for  the  purchase :  Joy  v.  Cam/Ml^  1  Sch.  &  Lef.  338.  And,  even  supposing 
the  removal  of  the  ffoods  not  to  have  been  unusually  protracted,  still,  if,  before  it 
has  actually  taken  place,  the  seller  become  bankrapt,  it  may  be  necessary  for  the 
purchaser  to  show  that  the  change  of  property  was  notorious,  so  that  third  per- 
sons could  not  be  deceived:  Knotdes  v.  Hanefdl,  5  Bam.  &  Aid.  140;  KirkUy 
V.  Hodgson^  1  Bam.  Sl  Cress.  598.  For,  though  Lord  Hardwicke  thought  that 
the  clause  in  the  statute  of  James,  however  darkly  penned,  could  only  refer  to 
such  goods  as  a  bankrupt  held  in  hta  oum  right  (ExparU  Marshy  1  Atk.  159),  this 
doctrine  must  be  restricted,  by  an  exception  of  those  cases  in  which  goods  have 
been  left  in  the  hands  of  a  bankmpt  by  the  gross  laches  of  the  owner ;  there,  although 
the  bankmpt  has  no  right,  his  creditors,  with  whom  he  may  have  obtained  fictitious 
credit  by  such  apparent  possession,  would>  be  defrauded,  if,  after  they  had  made 
advances  on  the  faith  of  such  possession,  the  secret  owner  were  allowed  to  re- 
claim the  property :  Mace  v.  Caddl,  Cowp.  232.  The  mere  fact,  however,  that 
credit  has  been.^ven  on  the  faith  of  the  visible  possession  of  the  property  is  a 
circumstalice  which  may  belong  to  a  variety  of  cases  not  within  the  statute ;  and, 
if  the  possession  of  a  bankrapt  has  been  conformable  to  a  limited  right  of  owner- 
ship in  him,  qualified  by  a  right  of  property  in  others,  that  ulterior  ri^rht  will  not 
be  affected  by  the  commission,  even  though  credit  may  have  been  given  to  the 
bankrapt  in  consequence  of  the  absolute  property  appearing  to  be  in  him :  Joy  v. 
Campbeilj  1  Sch.  &  Lef.  338.  Of  course  the  statute  would  be  still  less  applicable 
where  the  bankrapt  had  only  a  mere  qualified  right  to  use  the  goods  for  a  limited 
time  (Storer  v.  Hunter,  3  Bam.  &  Cress.  374) ;  as  in  the  case  of  furniture  let  to 
lodgers,  or  utensils  of  trade  let  with,  and  fixed  to,  the  premises  in  which  the  trade 
is  carried  on ;  or  to  similar  articles  not  attached  to  the  freehold,  or  even  if  let 
separately,  where  such  lettings  are  usual,  so  that  the  temporary  possession  would 
not  carry  to  the  understanding  of  the  world  the  reputed  ownership :  Horn  v.  Baker^ 
9  East,  238, 242,  245. 
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BOOTLE  V.  BLUNDELL  (1). 
L1815,  Feb.  10, 13;  Nov.  24, 25, 27.] 

OiT  the  trial  of  an  issue,  DemavU  vd  rum,  all  the  subscribing  witnesses  niust  be 
examined,  except  in  cases  of  necessity ;  as  death,  insanity,  or  absence  abroad ; 
or  the  heir  waives  his  right  (a).     . 

Exoneration  of  the  personal  estate  from  the  payment  of  debts  upon  the  plain  inten- 
tion, collected  from  the  whole  Will. 

The  rule  requiring  the  examination  of  all  the  witnesses  to  a  devise  not  merely 
technical,  [p.  500.] 

Distinction  between  taking  the  opinion  of 'a  Court  of  Law  conclusivelv,  and  di- 
recting an  Issue  for  the  satisfaction  of  this  Court,  reserving  to  itself  the  review 
of  what  passed  at  Law  with  reference  to  the  Record  in  Equity,  [p.  500.] 

Question  on  execution  of  a  devise  to  be  determined  bv  a  Jury,  if  the  heir  insists 
on  an  Issue ;  idthough  all  the  three  witnesses  speak  to  the  sanity  of  the  devi- 
sor, [p.  500.] 

The  course  upon  a  Bill  to  establish  a  devise  is  an  Issue,  for  the  satisfaction  of  the  ^ 
Court  (6),  [p.  501.] 

Examination  of  all  the  witnesses  to  a  devise  not  a  technical  rule :  the  decision 
binding  the  heir's  right  to  repeated  Ejectments,  until  so  vexatious  as  to  call  for 
Injunction  (6),  [p.  5(B2.] 

No  new  trial  upon  the  improper  rejection  of  evidence,  if  the  Court,  judging  upon 
the  whole  Record,  is  satisfied,  that  the  verdict  is  right,  [p.  503.] 

Witness,  impeaching  his  own  act,  to  be  received  wiUi  the  most  scrupulous  jeal- 
ousy (c),  [p.  504.] 

General  rule  in  proving  a  Will  against  the  heir,  that  all  the  witnesses  must  be 
examined  ;  that  general  rule  admitting  necessary  exceptions,  as  death,  or  ab- 
sence out  of  Uie  Kingdom;  and  perhaps  not  applying,  where  the  Will  is  not 
wholly,  but  only  partially,  in  question  (a),  [p.  505.] 

Subsequent  papers,  though  evidence  of  competence  of  a  testator,  regarded  with 
consideraole  jealousy  ;  as  he  is  not  permitted  to  prove  his  own  sanity,  [p.  506L] 

Inference,  that,  if  not  then  conscious  of  his  competence  at  the  previous  time,  he 
would  have  re-executed  the  Will,  [p.  506.] 

Proof  against  the  denial  by  all  the  witnesses  to  a  Will  of  their  attestation,  [p.  507.] 

Distinction  upon  effect  of  testator's  declarations  of  intention,  though  conformable 
to  what  he  afterwards  does,  whether  he  was  or  not  then  capable  of  conversing 
on  the  subject,  [p.  507.] 

Will  of  a  resident  in  a  receptacle  for  lunatics  established  upon  the  then  state  of 
his  mind,  compared  with  antecedent  declarations.    Distinction,  if  not  then 

•    competent,  [p.  508.] 

(1)  Coop,  m  ' 

(a)  See  antet  note  (a)  Lord  Carrington  v.  Pcyne,  5  V.  404. 

(b)  In  every  case  of  this  sort,  Courts  of  Equity  will,  unless  the  heir  waives  it, 
direct  an  issue  of  demamt  vd  non^  to  ascertain  the  validity  of  the  will.  It  will 
not  feel  itself  bound  by  a  single  verdict  either  way,  if  it  is  not  entirely  satisfacto- 
ry ;  but  it  will  direct  new  trfals,  until  there  is  no  longer  any  reasonable  ground 
for  doubt  2  Story,  Eq.  Jur.  §  1447 ;  3  Woodesun,  Lect  59,  p.  478,  note  (c) ;  see, 
also,  Jeremy,  Eq.  Jur.  488.  The  general  rule  is  that  upon  every  such  issue  and 
trial  at  law,  all  uie  witnesses  to  the  will  should  be  examined,  if  practicable,  unless 
the  heir  should  waive  the  proof.  The  rule  is  not  absolutely  inflexible,  but  will 
yield  to  peculiar  circumstances.  When  by  these  means,  upon  a  verdict,  the  va- 
lidity of  the  will  is  fully  established,  the  Court  will,  by  its  decree,  declare  it  to  be 
well  proved,  and  that  it  ought  to  be  established,  and  will  grant  a  perpetual  injunc- 
tion. 2  Story,  Eq.  Jur.  §  1447 ;  Taiham  v.  fVrigJd^  2  Russ.  &  Mylne,  1,  where 
this  doctrine  was  much  discussed,  and  Lord  Brougham  said ;  '*  There  is  a  broad 
line  of  distinction  between  cases,  where  the  moving  party  seeks  to  set  the  will 
aside,  and  cades,  where  the  moving  party  is  a  devisee,  seeking  to  establish  it ;  the 
rule,  which  makes  it  imperative  to  call  all  the  witnesses  to  a  will  must  be  consid- 
ered as  applicable  to  the  latter  only.** 

(c)  See  ante,  note  (c)  Burrom  v.  Lock,  10  V.  470. 
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Dictiiiction' between  Ejectment  and  IsBne^  Dm$avU  vd  non;  upon  which  this. 
Coart  looks  at  the  whole  Record,  and  requires  all  the  witnesses  to  be  ^^camined ; 
who  are  the  Mi^tnesses  of  the  Court,  not  of  the  parties,  [p.  509.] 

To  exempt  the  personal  estate  from  the  debts  express  words  are  not  necessaiy : 
there  must  be  plain  intention  and  necessary  implication,  i.  &  not  resting  on 
conjectore,  but  sufficient  to  convince  the  Judge  (a),  [p.  517.] 

The  personal  estate  first  liable,  in  Equity  at  least,  to  the  debts.  Iti  amount,  un- 
less apparent  on  the  face  of  the  Will,  makes  no  difference.  Not  sufficient,  that 
the  real  estate  is  charged,  unless  the  personal  estate  is  discharged  (a),  [p.  518.] 

Upon  the  qaestion  of  exoneration  of  the  personal  estate  stress  laid  on  the  circum- 
stance, that  the  same  persons  are  to  deal  with  the  real  and  personal  estates  (crL 
rp.520.] 

Rules  for  construction  of  Wills :  the  intention,  if  possible,  to  be  collected  from  the 
words,  not  from  circumstances  dehors ;  upon  general  principles  and  established 
rules,*not  by  conjecture ;  and  without  inquiring,  whether  the  personal  estate  is 
sufficient  for  the  debts,  [p.  521.1 

The  personal  estate  first  liable  to  Uie  debts ;  unless  tlie  intention  is  clearly  to  ex- 
empt it,  and  throw  them  wholly  on  the  real;  for  which  express  words  are  not 
necessary  (a),  [p.  521.1 

Lord  Thurlow's  and  Lord  Nottingham's  opinions,  that  there  is  no  difference  upon 
the  question  of  exonerating  the  personal  estate  from  giving  it  to  the  person  ap- 
pointed Executor,  [p.  522.| 

Weight  of  the  clause  appointing  the  trustees  of  the  real  estate,  charged  with  the 
debts.  Executors ;  depending  upon  the  whole  Will,  [p.  523.] 

Distinction  between  the  bequest  of  a  residue,  and  of  enumerated  parts  with  the 
words  "  personal  estate,"  not  described  as  residue,  [p.  523.] 

Upon  the  question,  whether  the  real  estate  is  exonerated,  the  Court  is  neither  to 
go  by  conjecture,  nor  to  require  an  intention  so  clear  that  no  one  can  say  it  is 
otherwise.  If  the  mind  of  the  Judge  is  convinced  of  the  intention,  he  is  bound 
to  declare  it  (a),  [p.  526.] 

To  exempt  the  personal  estate  from  payment  of  the  debts,  the  intention,  not  merer 
ly  to  charge  the  real  estate,  but  so  as  to  discharge  the  personal,  must  be  col- 
lected from  the  whole  Will,  so  clear  as  to  convince  the  judicial  mind,  which  is 
to  determine  (a),  [p.  526.] 

Generally  the  personal  estate  is  the  primary  fund  for  debts,  funeral  expenses,  and 
legacies,  not  given  out  of  a  particular  fund  (a),  [p.  527.] 

Generally  the  trustees  of  the  real  estate  being  the  Executors  is  against  the  inten- 
tion to  exempt  the  personal  estate  from  the  debts ;  but  may  under  circumstances 
turn  the  other  way ;  as  if  they  have  legacies  payable  only  out  of  the  real  estate, 
[p.  527.] 

A  gross  sum  to  be  paid  out  of  rents  and  profits ;  the  trustees,  if  the  trust  required 
payment,  not  confined  to  annual  profits,  [p.  528.] 

Devise  for  payment  of  debt?  by  rents  and  profits  out  of.  the  Statnte  of  fraudulent 
Devises ;  but  a  gross  sum  for  that  purpose  not  limited  to  annual  rents ;  but  to 
be  paid  with  all  convenient  speed,  [p.  528.] 

Distinction  between  debts  and  legacies  and  annuities;  but  the  same  provision  for 
all  is  evidence,  although  not  conclusive,  that  all  are  to  be  paid  in  tlie  same 
way.  The  same  inference  as  to  costs,  directed  to  be  paid  in  the  same  manner, 
exonerating  the  fund,  generally  liable  in  the  first  instance,  [p.  529.] 

As  to  the  effect,  upon  the  question,  whether  the  personal  estate  is  exonerated 
from  the  debts,  of  the  distinction,  whether  it  is  given  as  residue,  or  as  the  per- 
sonal estate  simply,  or  after  enumerated  articles  of  a  nature  not  applicable  to 
the  payment  of  debts,  Qii<Ere,  |p.  531.1 

The  weight  of  such  circumstances  and  or  the  inference  from  a  strict  settlement  of 
an  intention  to  preserve  the  real  estate,  depends  on  the  whole  of  the  Will, 
[p.  532.1 

Residuary  bequest  of  the  personal  estate,  not  hereinbefore  specifically  disposed  of, 
not  specific  without  a  clear  indication  of  that  intention,  [p.  532.] 

On  the  question  of  exonerating  the  personal  estate  from  the  debts  great  stress  has 
been  laid  on  the  real  estate  being  made  liable  to  the  funeral  expenses,  &c.  (a), 
[p.  533.] 

(a)  The  nile  of  construction  is  suoh  as  aims  at  finding,  not  that  the  real  estate 
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The  Bill  was  filed  by  devisees ;  praying,  that  the  Will  of  Henry 
Blundell  may  be  establiished  against  the  heir  at  law. 

John  Blanchard  by  his  depositions  proved  the  Will,  dated  the  24th 

of  July,  1809,  in  the  regular  form ;  and  that  the  testator  at 

[*  495]     *  the  time  of  signing  and  publishing  the  said  Will  was  of 

sound  and  disposing  mind,  memory,,  and  understanding, 

as  the  examinant  verily  believes. 

The  same  witness  proved  a  Codicil,  dated  the  2dth  of  May,  1810, 
also  in  the  regular  form ;  but  he  added,  that  he  cannot  form  any 
opinion  or  belief,  whether  or  not  the  said  testator  was  at  the  time  of 
signing  and  publishing  the  said  Codicil  of  sound  and  disposing  mind, 
&c. ;  that  his  bodily  health  was  very  bad  ;  that  Mr.  Stonor;  the  at- 
torney, who  was  present  during  the  time  the  Codicil  was  so  signed  by 
the  testator  and  the  witnesses,  ih  their  presence  asked  him,  if  he 
(Stonor)  had  read  that  to  him,  and  if  he  understood  it;  and  the  tes- 
tator made  a  sign,  as  if  he  assented  to  it,  by  waving  his  hsmd.  He 
was  then  set  up  in  a  chair  in  his  study  ;  and  the  examinant  did  not 
hear  him  speak  so  as  to  understand  him ;  as  he  appeared  to  be  very 
weak.  When  the  witnesses  were  called  in,  Stonor  said  aloud  to  the 
testator,  that  the  witnesses  to  the  Codicil  were  come ;  but  the  exam- 
inant cannot  recollect,  whether  he  made  any  answer,  either  by  word, 
sign,  or  otherwise. 

Henry  Holland  proved  the  execution  of  the  Will ;  and  stated,  that 
at  the  time  of  signing  and  publishing  the  Will  he  did  not  form  any 
opinion  or  belief  whether  the  testator  was  or  was  not  of  sound  or 
disposing  mind,  &c.  and  cannot  now  say,  whether  he  was  or  was 
not  so  at  the  time.  The  testator's  butler  requested  the  examinant  to 
go  to  the  testator's  house,  where  he  met  Blanchard  and  James  Goore 
in  the  servant's  hall.  He  imagined  they  were  there  to  witness  Mr. 
Blundell's  Will ;  as  the  same  persons  had  done  so  six  or  seven  times 
before.  They  found  with  the  testator  Stonor,  and  a  servant  woman, 
named  Gibbing.  Stonor  toid  to  him  with  a  loud  voice, 
[♦  496]  ♦  "  The  witnesses  to  your  Will  are  come.  Sir  ;  "  and  the 
testator  seemed  to  understand  what  was  said,  and  said 
something  to  the  servant,  who  immediately  left  the  room.  The  Will 
was  then  actually  sealed ;  and  the  testator  then  signed  his  name ; 
and  taking  a  seal,  then  lying  upon  the  table,  in  his  hand,  put  it  upon 
the  wax ;  and  Stonor  said,  <<  Now  publish  and  declare  this  to  be 
your  last  Will : "  and  the  testator  then  uttered  those  words,  or  to 
the  like  efiect  The  examinant  and  the  other  witnesses  then  sub- 
scribed in  the  presence  of  the  testator  and  of  Stonor ;  who,  when 
they  went  out,  called  after  them,  tliat  Mr.  Blundell  desired  they 
would  go  down  and  get  a  glass  of  ale.     While  they  were  drinking 

is  chared,  but  that  the  persoDal  estate  is  discharged.  In  other  words,  it  is  not  by 
a  plain  intention  to  discharge  the  personal  estate,  Uiat  the  question  is  to  be  decided. 
See  ante,  note  (a)  Kidney  v.  Coussmakerj  1  V.  436;  note  (a)  Hartley  v.  HwrU,  5  V. 
540,  and  the  cases  cited  to  this  point,  Htnee  v.  Dartmotdh^  7  V.  137,  note  (a);  Ram 
on  Assets,  ch.  1,  §5,  p.  4^^5 ;  4  Kent,  Com.  (Stli  ed.)  431,  and  cases  in  note ;  2 
WiUiams,  Exec.  13ia      ^ 
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it,  the  examinant  said  to  the  other  two  witnesses  in  the  presence  of 
the  butler,  who,  the  examinant  thinks,  must  have  heard  it,  <<  Do  you 
think  he  was  capable  of  making  a  Will :  for  I  rather  doubt  it :  ^'  and 
Blanchard  said  he  thought  he  was ;  and  Goore  said,  '<  Perhaps  he 
might,  and  may  be  he  might  nof."  The  examinant  believes,  the 
testator  at  .the  time  he  so  made  his.  Will  might  be  near  ninety  years 
of  age,  and  was  very  deaf,  and  his  sight  much  gone. 

This  witness  also  proved  the  Codicil ;  but  stated,  that  he  had  great 
doubts,  whether  at  the  time  of  signing  the  Codicil  the  testator  was  of 
sound  mind,  &c.  as  it  is  hard  to  know  what  is  within  a  man,  except 
he  saw  and  knew  more  of  a  man  than  he  did  of  Mr.  Blundell.  He 
appeared  to  be  dozing. '  Stonor  put  his  hand  on  his  shoulder,  and 
said,  the  witnesses  were  come  to  witness  his  Will,  and  Blundell  not 
appearing  to  understand,  repeated  it ;  to  which  he  answered  by-  his 
manner,  and  the  noise,  which  issued  from  his  mouth,  as  if  he  under- 
stood and  assented  to  it.  The  Codicil  was  then  placed  before  him, 
and  a  pen  given  to  him,  by  Stonor.  Blundell  began  to 
*  write  his  name ;  but  Stonor,  seeing  the  pen  did  not  [♦  497] 
mark,  took  it  up,  and  dipped  it  in  the  ink,  and  returned  it 
to  Blundell ;  who  then  signed  his  name.  Stonor  then  took  the  seal, 
belonging  to  Blundell,  then  lying  upon  the  table,  and  put  it  on  the 
wax;  and  Blundell  put  his  hand  to  it,  took  it  off,  and  uttered. some- 
thing at  the  same  time  indistinctly ;  which  the  examinant  then  con- 
sidered as  a  publication  thereof.  The  witnesses  subscribed.  After- 
wards Stonor  shook  Blundell;  and  said,  <<  You  have  heard  this  Will 
read.  Sir."  Blundell  replied  in  an  indistinct  manner ;  which  the  ex- 
aminant understood  to  mean,  that  he  (Blundell)  did  not  understand. 
Stonor  shook  him  again  ;  and  he  then  said,  "  What  do  you  say  ? " 
and  Stonor  repeating  it,  moved  his  hand,  and  made  a  noise  with  his 
mouth,  which  the  examinant  understood  to  mean  his  assent  thereto. 
When  they  went  down  to  the  servant's  hall,  the  examinant  declared 
to  the  other  witnesses,' arid  the  butler,  that  they  were  damned  rogues 
'for  what  they  had  just  been  doing,  for  there  was  something  damnably 
wrong,  he  was  sure ;  at  which  there  was  a  general  laugh  ;  but 
Blanchard  said,  "  We  do  not  know  what  is  in  a  man;"  After  the 
execution  of  the  Codicil,  the  examinant  and  the  other  witnesses 
signed  a  paper,  written  by  Stonor,  expressing,  that  the  testator  had 
acknowledged,  that  he  had  heard  the  Codicil  read. 

Sharpless,  a  surgeon,  stated,  that  in  1809,  and  down  to  May  or 
June,  1810,  during  the  whole  period,  Mr.  Blundell  was  very  correct 
and  sensible,  and  capable  of  business,  &c. 

Dr.  McCartney,  a  physician,  stated,  that  his  competency  during  the 
same  period  was  as  good  as  ever,  making  the  necessary  allowance 
for  his  advanced  age,  before  he  was  attacked  by  inflamma- 
tion of  his  eyes  and  *  deafness  ;  and  he  was  also  subject  [*  498] 
during  the  last-mentioned  period  to  attacks  of  jaundice, 
accompanied  by  listlessness  and  stupor,  which  continued  a  few  days. 
The  effect  was  not  such  as  to  impair  his  mental  faculties  ;  although 
VOL.  XIX.  22 
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for  a  few  hours  after  the  attack  commenced  it  was  difficult  to  make 
him  understand. 

James  Goore,  the  third  attesting  witness,  proved  the  execution  of 
the  Will ;  and  stated,  that  he  cannot  tell,  whether  at  the  time  Mr. 
Blundell  signed  he  was  of  sound  mind,  <&c.  <'  I  neither  believe,  nor 
I  don't  disbelieve  it ;  for  I  cannot  say  it."  He  also  proved  the  Cod- 
icil :  stating,  that  it  is  more  than^he  can  say,  whether  at  the  time  of 
signing  it  Mr.  Blundell  was  of  sound  and  disposing  mind,  &c.  '<  He 
was  so  deaf  and  blind,  that  it  is  more  than  the  examinant  can  say  ;  " 
and  he  never  saw  him  after  it  was  signed. 

Mr.  Stonor  stated,  that  on  the  21st  of  July  he  read  over  and  fully 
explained  the  draft  of  the  Will  to  Mr.  Blundell ;  who  expressed  bis 
satisfaction.  The  examinant  particularly  asked  him,  whether  he  un- 
derstood that  by  it  the  Lestock  estate  was  given  to  his  daughters. 
The  ^examinant  read  over  the  Codicil  to  him  previously  to  Ae  day 
of  execution,  and  also  on  that  day. 

Mr.  Blundell  died  in  August,  1810,  at  the  age  of  ninety ;  leaving 
two  married  daughters,  the  Plaintiffs,  and  the  Defendant,  his  only 
son.  A  letter  to  his  son,  dated  the  6th  of  April,  1810,  signed  by 
the  testator,  but  written  by  another  person,  stated,  that  by  the  first  of 
three  Wilb  he  had  left  his  son  all  his  Lestock  and  other  purchased 
estates,  and  the  bulk  of  his  personal  property,  subject  to  certain 
charges ;  complaining  of  his  son's  letters,  stating,  that  he 
[*  499]  thought  it  hard,  that  his  *  daughters  should  be  deprived,  if 
the  son  died  without  children :  therefore  he  made  a  second 
Will,  leaving  the  Lestock  estate  to  him  only  conditionally,  viz.  suf- 
fering a  recovery  of  the  family  estate  if  he  died  without  issue  ;  that, 
foreseeing,  disputes,  he  thought  it  better  by  another  Will  to  secure 
to  his  daughters  the  Lestock  estate ;  and  left  to  his  son  most  of  his 
purchased  estates,  which  are  connected  with  his  family  estate,  and 
the  bulk  of  his  property. 

An  issue,  Devisavity  vel  non,  was  directed.  At  the .  trial,  at  the 
assizes  for  the  county  of  Lancaster,  the  Counsel  for  the  Plaintiffs  ex-« 
amined  Blanchard,  to  prove  the  Will  and  Codicil :  declining  to  call 
the  other  two  subscribing  witnesses :  and  after  the  examination  of 
the  surgeoji  and  physician,  whose  evidence  was  strong  as  to  the  gen- 
eral capacity,  with  temporary  stupor,  the  consequence  of  an  attack 
of  jaundice,  the  Counsel  for  the  Defendant,  who  was  present,  with 
his  consent  gave  up  the  cause. 

Sir  Samuel  Romilly  and  Mr,' RoupeU,  for  the  Defendant,  moved 
for  a  new  trial ;  complaining  of  the  manner  in  which  this  issue,  di-  - 
rected  for  the  satisfaction  of  the  Court,  was  tried,  without  examining 
all  the  attesting  witnesses.' 

Mr.  Hart,  Mr.  Bell,  and  Mr.  Home,  for  the  Plaintiffs,  contended, 
that  the  rule,  requiring  the  examination  of  all  the  witnesses,  was  con- 
fined to  the  Court  of  Equity ;  and  could  not  be  applied  to  a  trial  at 
Law,  either  by  ejectment  or  in  an  issue. 

The  Lord  Chancellor  [Eldon]. — ^The   rule  of  this 
[*  500]     Court,  requiring,  that  to  establish  a  *  Will  of  real  estate 
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all  the  three  witnesses  shall  be  examined  (1),  is  not  by  any 
means,  as  it  has  been  represented,  a  mere  technical  rule.  If  this 
Court  thinks  proper  to  consider  the  case  upon  the  Record  as  Jit 
to  be  governed  by  the  result  of  a  trial,  the  review  or  propriety  of 
which  belongs  to  a  Court  of  Law,  the  opinion  of  a  Court  of  Law  is 
sought  in  such  a  form,  that  it  is  regarded  as  conclusive,  whether  the 
judgment  is  obtained  upon  a  verdict,  or  in'  any  other  shape :  but 
upon  an  issue  directed,  this  Court  reservea  to  itself  the  review  of  all, 
that  passes  at  Law  ;  and  one  principle,  on  which  the  Motion  for  a 
new  trial  is  made  here,  and  not  to  the  Court  of  Law,  is,  that  this 
Court  regards  the  Judge's  Report  with  a  view  to  determine,  whether 
the  Information,  collected  before  the  Jury,  together  with  that,  which 
appears  upon  the  Record  in  this  Court,  is  sufficient  to  enable  it  to* 
proceed  satisfactorily  ;  to  which  it  did  not  conceive  itself  competent 
previously ;  and  in  this  peculiar  case  of  the  execution  of  a  Will  a 
Court  of  equity,  generally  speaking,  is  bound  to  have  that  question 
determined  by  a  Jury  (Q).  If,  however,  the  object  is  to  establish  a 
Will,  this  Court  does  not  give  the  devisee  the  opportunity  of  carry- 
ing it  before  a  Jury,  until  all  the  three  witnesses  have  been  examin- 
ed ;  and  will  have  them  all  examined  ;  coiMjidering  them  as  its  wit- 
nesses; without  entering  into  the  dispute,  frequently  occurring  in 
a  Court  of  Law,  whether  the  person  called  is  the  witness  of  the  one 
party  or  the  other. 

Then,  to  put  a  strong  case,  suppose  one  witness  speaks 
to  his  attestation,  the  sanity  of  the  testator,  the  *atlesta-  [*  501] 
tion  of  the  other  two  witnesses,  and  all  the  circumstances 
required  by  the  Statute,  but  the  others  deny  their  attestation ;  a  case 
of  which  Lord  Mansfield  says  he  has  known  many  instances,  where 
the  Jury  have  found  upon  the  evidence  of  the  one  witness  against  the 
denial  of  the  others.  In  such  a  case  the  devisee  would  be  entitled 
to  an  issue  certainly ;  and,  though  all  the  witnesses  speak  to  the 
sanity  of  the  devisor,  the  heir  has  a  clear  right  under  the  highest 
authority  to.  insist  on  an  issue. 

Suppose  then-,  an  ejectment  directed,  with  admissions  about  pos- 
session, &c.  or  any  other  form  of  action,  that  is  one  course :  but  I 
have  never  known  any  other  taken  upon  an  establishing  Bill  than  by 
directing  an  issue.  Upon  the  trial  of  such  a  case  the  consideration 
is,  not  merely,  how  I  am  to  get  a  verdict,  but  farther,  whether  it  will 
be  satisfactory  to  me  when  I  have  it ;  and  in  this  instance,  it  was  a 
subject  for  the  consideration  of  the  Counsel,  that  upon  a  motion  for 
a  new  trial  I  should  look  at  the  evidence  of  the  two  witnesses,  who 
were  not  examined.  Then,  what  a  state  of  things  is  this  ?  that  this 
Court  requiring  the  examination  of  all  the  witnesses,  takes  to  its 
assistance  a  trial,  upon  which  only  one  is  examined ;  and  upon  the 
motion  for  a  new  trial  this  Court  is  to  proceed  upon  a  verdict  ob- 
tained upon  the  evidence  of  one ;  neither  party  thinking  proper  to 

(])  For  the  Exceptions  to  this  rule, absence  abroad,  and  insanity,  see  ante^  Lord 
Carrinfflon  v.  Paifne,  vol.  v.  404 ;  BemeU  v.  Taylor^  ix.  381,  and  the  note,  v.  411. 
(Q)  See  the  note,  anUj  voL  ii.  SS93. 
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examine  the  other  two,  who  swear  positively  upon  the  record,  that 
this  is  no  Will,  to  inquire,  what  they  rnean  by  that. 

I  take  another. view  of  this  case.  It  is  to  be  regretted,  when  a 
case  of  this  nature,  tried  in  a  Court  of  Law,  is  not  gone  through, 
and  the  question  distinctly  put  toUhe  Jury  upon  the  whole  of  the 
evidence,  that  the  Jury  may  understand  what  is  the  ques- 
[*  502]  tion  :  a  question  in  these  *  cases  of  great  nicety ;  admit- 
ting vast  discrimination  upon  the  circumstances ;  and  that 
the  Court  may  know  what  has  been  tried.  The  rule  of  this  Court 
to  have  all  the  witnesses  examined,  is  not  by  any  means  a  technical 
rule  :  this  proceeding  in  Equity  to  establish  a  Will,  aiming  to  say  to 
the  heir,  that  if  the  Will  shall  be  once  established  against  him,  he 
can  never  claim  the  devised  property  i^gain  :  or  if  the  effect  should 
not  be,  that  the  whdle  estate  js  gone  from  him,  but  establishing 
charges  and  incumbrances,  to  that  extent  his  interest  is  bound  for 
ever.  This  Court,  therefore,  before  an  heir  shall  be  deprived  of 
that  opportunity,  which  the  law  gives  him,  by  repeated  ejectments 
to  question  again  and  again  the  validity  of  the  Will,  until  his  con- 
duct constitutes  a  case  of  that  vexatious  nature,  which  ioduces  the 
Court  to  grant  an  injunf^ion,  the  Court,  as  it  will  know  the  whole 
truth,  ^expects,  that  all  the  witnesses  shall  be  examined  on  the  one 
side  or  the  other.  If  I  had  tried  such  an  issue,  I  should  have  told 
the  Jury,  that  these  witnesses,  if  not  to  be  considered  the  witnesses 
of  the  Plaintiff,  were  not,  though  they  had  been  called  by  the  De- 
fendant, his  witnesses ;  but  that  this  was  a  proceeding  to  try  the 
actual  fact  with  a  view  to  the  information  of  this  Court ;  who  must, 
to  establish  the  Will,  know  the  whole  ;  and  therefore  the  case  must 
go  to  trial  without  that  prejudice,  which  is  the  consequence  of  con- 
sidering them  as  the  witnesses  of  either  party,  and  merely  as  a  judi- 
cial proceeding  to  inform  the  Court 

I  cannot  take  notice  of  facts,  whiqh  have  been  mentioned  at  the 
Bar,  but  are  not  noticed  in  the  Judge's  Report;  that  under  the 
general  impression,  that  the  devisor  was  generally  sane,  but  without 
any  notice  of  the  true  question,  whether,  at  the  execution  of  the 
Codicil  he  was  so  free  from  the  effect  of  disorder  as  to  be 
[^  503]  competent  to  such  an  *  act,  the  cause  was  given  up  by  the 
heir ;  who  c^rtflinly  might  waive  the  rule  of  this  Court, 
for  his  benefit,  that  all  the  witnes^s  must  be  examined. 

The  declaration  of  Blanchard,  that  at  the  signing  of  the  Codicil 
the  deponent  did  not  form  any  opinion,  and  cannot  now  say,  wheth- 
er the  devisor  was  of  sound  mind  at  that  time,  is  of  much  too  neu- 
tral a  character  to  have  any  .effect  against  the  positive  attestation  of 
any  witness,  who  was  present,  and  would  swear  that  the  testator 
was  of  sound  mind. 

In  the  ordinary  case  of  miscarriage  upon  the  trial  of  an  issue  by 
improperly  rejecting  evidence  this  Court,  if  satisfied,  that,  had  that 
evidence  been  received,  the  verdict  ought  to  have  been  the  same, 
would  not  grant  a  new  trial ;  being  to  form  its  judgment  both  upon 
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that  evidence  and  what  appears  upon  the  record  (I).  So  in  this 
case  I  must  judge  upon  what  is  in  evidence  before  me ;  the  evi- 
dence of  these  two  witnesses,  who  were  not  called  at  Law,  as  well 
as  what  was  before  the  Jury.  In  the  ordinary  case,  therefore,  I 
should  consider  the  effect  of  the  whole  together;  and  should  have  no 
difficulty,  attending  to  what  was  before  the  Jury,  particularly  that 
letter  of  the  devisor,  to  which  I  attribute  a  high  effect ;  not  as  con- 
sidering it  a  re-publication  of  the  Will,  as  it  was  put  at  the  Bar,  but, 
as  be  appears  to  have  been  a  man  of  good  understanding  and  vigor- 
ous intellect,  except  when  under  the  debility,  that  this  accession  of 
disease  brought  upon  his  mind,  and  also  a  man  of  resolute  purpose ; 
this  particular  purpose  being,  not  to  disinherit  his  son,  but  to  vary ' 
the  order,  in  which  a  son  and  daughter  would  in  general  cases  take 
their  father's  property.  The  question  is,  whether,  the  de- 
visor having  heard  the*  drafts  of  the  Codicil  and  the  Will  [*  504] 
read  to  him  three  or  four  days  before  they  were  respect- 
ively executed,  and  writing  that  very  sensible  letter  afterwards  to 
his  son,  informing  him  of  what  he  had  done,  and  stating  his  rea- 
sons, that  letter  is  not  evidence,  that  he  must  at  that  time  have  been 
conscious,  that  at  the  execution  of  the  Will  and  Codicil  he  under- 
stood what  he  was  doing ;  and  that  the  execution  would  have  such 
an,  effect ;  and  it  was  a  fair  question  to  put  to  the  Jury,  if  they 
could  believe,  that  having  any  doubt,  whether  be  had  understood, 
and  meant  to  do,  the  act,  having  all  those  consequences,  he  would 
not  have  re-executed  the  Will. 

I  should  have  had  as  little  difficulty  in  saying,  had  this  been  an 
ejectment  tried  before  me,  that  the  testimony  of  these!  two  witnesses 
falls  far  too  short  to  have  the  effect  of  proof,  that  the  devisor  did 
not  understand  what  tie  was  doing,  when  making  the  Will  and  Codi- 
cil ;  being  witnesses  prima  facie  testifying  his  sanity  by  the  attesta- 
tion ;  though  I  by  no  means  carry  that  so  far  as  it  has  been  carried ; 
Lord  Mansfield  holding,  that  a  witness,  impeaching  his  own  act, 
instead  of  finding  credit,  deserved  the  pillory.  Admitting,  however, 
that  such  evidence  is  to  be  received  with  the  most  scrupulous  jeal- 
ousy, I  should  not  upon  the  evidence  of  those  two  witnesses  have 
directed  the  jury  to  find  any  other  verdic|  (2). 

The  difficulty  I  have  is  of  another  sort.  If  this  Court  cannot 
establish  a  Will,  unless  the  question  as  to  its  validity  has  undergone 
a  satisfactory  trial,  I  feel  considerable  doubt,  whether  I  have  a  right 
so  to  dispose  of  the  cause ;  as  then  the  heir  would  be  disinherited 
partly  by  the  verdict,  and  partly  by  my  judgment ;  whereas 
•he  can  be  disinherited  only  by  the  verdict  of  a  jury.  The  [♦  505] 
question  therefore  is^  whether  I  have  a  right  upon  this 
issue,  as  I  should  upon  any  other,  to  refuse  a  new  trial,  the  verdict 
being  right,  when  upon  the  highest  authority  the  Court  is  bound  to 
direct  an  issue  upon  the  Will. 

(1)  Hampton  v.  Hampson^  3  Ves.  &  Bea.  41. 

(2)  ihward  v.  BraUKwa^,  1  Ves.  &  Bea.  202;  see  208. 
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Feb.  I3ih.  The  Lord  Chanceixor. — ^From  the. account  I  have 
seen  of  what  passed  at  the  trial,  I  perceive  that  one  of  the  Counsel, 
referring  to  a  dictum  (1)  of  Lord  Thurlow  in  the  case  of  PotoeU  v. 
Cleaver,  seems  to  consider  the  rule  of  this  Court,  as  to  proving  a 
Will,  doubtful.  I  now,  therefore,  state  the  general  rule,  that  all  the 
witnesses  must  be  examined.  That  rule  is  laid  down  by  Lord 
Hardwicke  in  a  ms.  note  by  Mr.  Joddrell ;  where  two  only  of  the 
witnesses  having  been  examined,  it  was  contended  on  a  Bill  of  Re- 
view, that  this  was  error  apparent  on  the  Record  ;  but  as  the  third 
witness  was  dead.  Lord  Hardwicke  held  that  to  be  a  necessary  ex- 
•^ception  out  of  the  rule.  So  in  another  case  in  1741,  Billing  v. 
BrooksbanJc,  as  the  witness,  being  out  of  the  kingdom,  could  not  be 
examined,  Lord  Hardwicke  considered  that  another  case  of  excep- 
tion out  of  the  general  rule ;  which,  I  repeat,  is  that  all  the  witnesses 
must  be  examined ;  that  general  rule  admitting  necessary  exceptions, 
and  perhaps  not  applying  where  the  Will  is  not  wholly,  but  only 
partially,  in  question  ^2). 

The  letter  produced  at  the  trial,  within  ten  months  after  the  Will 
of  July,  1809,  and  six  weeks  previous  to  the'codicil,  though  written 
by  another  person,  was  dictated  and  mgned  by  the  testator. 
[*  506]  It  is  impossible  upon  *  its  contents  that  it  can  be  the  letter . 
of  any  other  person.  Those  contents  necessarily  prove  it, 
though  not  written  by  him,  to  be  his  act.  No  other  person  could 
dictate  such  a  letter.  This  is  extremely  important  as  to  the  Will, 
being  subsequent  to  that  instrument,  though  antecedent  to  the  codi- 
cil ;  and  the  effect  of  that  circumstance  is  very  different  in  reason 
and  in  law.  This  letter  states  all  his  reasons  for  making  that  Will ; 
states  all  its  provisions  with  considerable  accuracy ;  all  the  reasons 
of  his  conduct  with  respect  to  the  different  branches  of  his  family  ; 
nis  wishes  for  their  welfare  ;  and  there  is  no  doubt  he  theh  under- 
stood, that  this  Will  would  have  been  his  last  Will,  had  he  died  at 
that  moment. 

Subsequent  papers,  though  evidence,  are  certainly  to  be  regarded 
with  considerable  jealousy  ;  as  a  testator  is  not  to  be  pennitted  to 
prove  his  own  sanity ;  but  upon  a  question,  whether  he  knew  what 
he  was  doing,  the  letter  is  evidence  to  this  extent.  He  must  have 
been  conscious  at  that  time  of  one  of  these  things :  either  that  he 
was  speaking  with  reference  to  a  Will,  which  he  knew  he  was  com- 
petent to  make  at  the  time,  or  that  the  previous  act  was  done  in  a 
moment  of  stupor;  and  it  is  impossible  to  say,  that  is  not  a  moat 
rational  inference,  that,  if  he  had  a  doubt  upon  that  subject,  he 
would  with  such  determined  and  peculiar  purposes  have  immediately 
re-executed  his  Will. 

No  one  of  these  three  witnesses  denies  his  attestation.  Upon 
the  point  of  competency  Blanchard  says,  he  thinks  the  devisor  was 
of  competent  mind  at  the  execution  of  the  Will,  doubting  a  little  as 

(l)2Bro.C.C.50a 

(2)  AnU,  499, 500,  see  the  note. 
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to  the  Codicil.  Holland  says,  he  gave  a  sign,  and  seemed  to  as- 
sent ;  and  Goore  will. not  say,  that  he  was  not  competent. 
If  they  had  ail  *  denied  their  attestation,  but  it  could  be  {*  507] 
proved  by  circumstances  that  they  unjustly  denied  it,  the 
Will  might  be  proved  to  be  a  good  Will  by  other  circumstances. 
The  Whole  of  the  evidence  then  must  be  taken  together ;  and  upon 
the  neutral  effect  of  Holland's  and  Goore's  testimony,  putting  this 
question  to  a  jury,  was  he  upon  the  24th  of  July,  and  in  that  hour 
(for  I  should  put  it  as  close  as  that,)  when  he  executed  his  Will, 
competent  to  understand  that,  which  he  did  undeniably  understand 
on  the  21st,  and  direct  to  be  prepared  for  his  execution,  attending  to 
the  rules  of  evidence,  and  the  legal  weight  to  be  given  to  testimony, 
both  of  the  attesting  witnesses,  (differing,  as  I  do,  in  some  shades 
from  what  I  have  heard  upon  that),  and  others,  I  should  have  felt 
myself  bound  to  say,  this  was  a  gotid  Will.  ^ 

As  to  the  codicil  there  is  less  evidence.     It  does  little  more  than 
inflict  costs  upon  Mr.  Blundell,  if  he  disputes  the  Will.     There  is 

.  no  doubt,  that  the  testator  anxiously  directed  it  to  be  prepared.  Stonor 
states,  that  he  understood  the  testator  to  be  of  competent  mind  to 
execute  that  instrument ;  but  his  testimony  contains  no  conversation 
upon  it,  except  the  testator's  direction,  that  the  two  parts  of  the 
<K>dicil  should  be  kept  in  different  custodies.  It  is  material,  that 
there  are  four  signatures  to  each  of  these  instruments.  Blanchard 
does  not  go  far  enough  to  establish  this  codicil ;  and  the  other  two, 
except  as  attesting  witnesses,  do  not  very  much  confirm  the  testator's 
competence  at  that  moment.  With  regard  to  the  effect  of  declara- 
tions of  a  testator  as  to  what  he  means  to  do,  although  what  he  has 
declared  is  conformable  to  what  be  afterwards  does,  making  a  Will, 
there  is  a  great  difference,  whether  he  was,  or  was  not,  able  to  con- 
verse upon  what  he  was  then  doing. 

♦  This  remincjs  me  of  Coghlan^s  Case,  who,  when  he  [*  508] 
made  his  Will,  was  resident  in  a  receptacle  for  deranged 
persons,  having  a  large  family,  for  the  respective  branches  of  which 
he  had  at  several  periods  made  different  provisions.  Among  other 
respectable  persons,  With  whom  he  was  acquainted,  was  Mr.  W.  a 
bank  director ;  to  whom  he  had  previously  to  the  commencement  of 
his  calamity  stated  the  provisions  he  had  made,  and  what  he  in- 

.  tended  to  do  farther  for  the  different  branches  of  his  family.  The 
question  was,  whether  a  Will,  made  in  that  house,  was  made  during 
a  lucid  interval.  He  was  at  that  time  as  competent  to  converse  upon 
the  subject  of  testamentary  dispositions,  as  he  was  before.  He  had 
the  same  objects  and  purposes ;  and  upon  the  state  of  his  mind, 
compared  with  his  antecedent  declarations,  his  Will  was  established  ; 
but  it  would  have  been  very  different,  if  he  had  not  been  able  to 
open  his  mouth,  tind  the  judgment  as  to  his  competence  was  to  be 
formed,  pot  upon  what  passed  at  the  time,  but  upon  this  merely, 
that  he  was  competent  before.     That  would  depend  on  many  cir- 

'  cumstances ;  as  how  the  person,  who  drew  the  Will,  obtained  his 
information. 
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The  case,  therefore,  is  much  weaker  as  to  the  Codicil  than  the 
Will ;  but  it  was  competent  to  the  heir  to  waive  his  right  to  an  issue, 
and  the  examination  of  the  three  witnesses ;  and  why  was  he  not 
competent  to  do  that  upon  the  trial?  Upon  reading  what  passed  at 
the  trial,  my  opinion  is,  that  the  heir  has  given  it  up.  He  said,  he 
was  wilhng,  that  the  Will  should  take  effect,  and  he  would  contest 
it  no  farther.  ^ 

Therefore,  though  the  rule  is  clear,  that  a  Will  cannot 
[*  509]  *be  established,  unless  all  the  three  witnesses  are  exam- 
ined, with  the  exception  of  cases  of  necessity,  such  as  I 
have  mentioned  J  and  though  there  is  great  error  in  not  distinguish- 
ing between  an  ejectment  and  an  issue,  upon  which  this  Court  looks, 
not  only  to  what  passed  at  law,  but  also  to  what  appears  upon  its 
own  record,  and  therefore  an  inconsistency  in  not  calling  all  the 
witnesses  at  law ;  and  though  they  are  the  witnesses  of  this  Court, 
^nd  not  of  either  party,  as  they  are  erroneously  considered,  yet, 
guarding  this  case  as  a  precedent,  I  will  not  grant  a  new  trial,  the 
heii-  having  judged  for  himself  at  the  time  of  this  trial ;  and  I  so 
determine  with  the  less  reluctance,  thinking  it  impossible  to  shake 
this  Will,  and  in  all  probability  equally  impossible  to  shake  the 
Codicil, 

After  this  decision,  refusing  a  new  trial,  a  Decree  was  taken  es- 
tablishing the  Will,  and  giving  the  consequential  directions ;  declar- 
ing the  personal  estate,  not  specifically  bequeathed,  liable  in  the 
first  instance  to  the  debts,  &c.  in  the  usual  course  of  administration* 
A  Motion  (1)  was  made  on  behalf  of  the  Defendant,  the  son, 
claiming  as  general  residuary  legatee,  to  vary  the  minutes  by  declar- 
.ing  the  estates,  comprised  in  the  term  of  five  hundred  years,  charged 
with  the  debts  in  the  first  instance,  and  the  personal  estate  exon- 
erated. 

The  Will  commenced  in  the  following  terms : 
'<  First,  I  direct  my  funeral  expenses  to  be  paid." 
He  gave  to  his  son,  Charles  Robert  Blundell,  and  his  daughters, 
Catherine  Stonor,  and  Elizabeth  Tempest,  the  sum  of 
[*  510]     *3000/.  each,  to  be  paid  to  them  respectively  by  his  ex- 
ecutors as  soon  as  conveniently  might  be  after  bis  decease ; 
directing,  that  if  his  daughters,  or  either  of  them,  should  be  dead, 
the  legacies  or  legacy  of  such  so  dying  should  go  to  their  or  ber 
children,  respectively,  in  manner  hereinafter  mentioned  as  to  his 
other  bequests  to  them  equally,  share  and  share  alike. 

''  And  I  do  hereby  direct  that  my  said  funeral  expenses  and  lega- 
cies shall  be  paid  out  of  such  monies  as  I  may  have  by  me  at  the 
time  of  my  decease  either  at  Ince  or  in  the  Liverpool  Bank,  out  of 
such  m6nies  as  shall  then  be  due  to  me  from  the  Corporation  of 
Liverpool,  and  out  of  such  rents  or  fines  as  shall  tfien  be  due  to  me : " 
and  he  gave  the  surplus  to  arise  therefrom,  *^  after  payment  of  the 

(1)  1  Mer.  198. 


1815.]  BOOTLE  V.  BLUNDELL.  510 

said  funeral  expenses  and  legacies,"  to  his  said  son  and  daughters, 
share  and  share  alike,  or  the  issue  of  both  or  either  of  his  daughters, 
in  ease  of  her  or  their  dying  before  him,  as  aforesaid,  as  to  their 
shares  respectively ;  directing  these  bequests  to  his  daughters  to  be 
to  their  separate  use. 

He  gave  and  devised  all  his  manors  or  lordships  of  Lestock,  &c. 
unto  Wilbraham  Bootle,  Stephen  Tempest,  Thomas  Stonor,  John 
Stonor,  and  Thomas  Ridgway,  their  executors;  administrators,  and' 
assigns,  for  the  term  of  500  years,  <<  in  trust  out  of  the  rents  and 
profits  of  the  said  premises  to  pay  my  debts,  and  all  such  annuities 
or  legacies  as  are  hereinafter  mentioned,  or  which  I  may  hereafter 
specify  in  any  codicil  or  instrument  in  writing  under  my  hand  ;  and 
in  the  first  place  T  give  and  bequeath  unto  each  of  my  grand-chil- 
dren now  living,  or  which  may  hereafter  be  born,  being  the  issue  of 
roy  said  daughters  by  their  now  husbands,  1000/.  to  be 
paid  into  the  hands  of  their  ^respective  fathers;  or,  if  [*  511] 
dead,  their  respective  mothers ;  whose  receipts  respectively 
shall  be  sufficient  discharges  to  my  said  trustees  for  the  same :  also, 
to  each  of  my  trustees  300/.  for  the  trouble  they  will  have  in  my 
aflairs ;  and  upon  farther  trust  to  pay  the  several  annuities  hereinafter 
mentioned,  which  I  give  and  devise  to  the  several  persons  hereinafter 
mentioned  respectively  during  their  lives,  to  commence  at  my  death ; " 
specifying  an  annuity  to  his  househeeper,  Mrs.  Aspinwall,  and  others. 
<<  And  it  is  my  will  that  my  said  trustees  and  executors  shall  not  be 
answerable, or  accountable  for  any  losses  that  may  happen  in  the 
execution  of  this  my  Will,  nor  for  the  moneys  or  securities  by  me 
disposed  of ;  and  that  if  they  are  at  any  time  called  to  such  account, 
or  sustain  any  expenses  in  respect  thereof,  the  same,  and  also  at  all 
events  all  other  their  costs  and  expenses,  shall  stand  charged  upon 
my  aforesaid  manors  and  hereditaments,  and  be  paid  out  of  the  rents 
and  profits  thereof;  and  it  is  also  my  will,  that  so  soon  as  all  the 
trusts  of  the  said  term  of  500  years  shall  have  been  satisfied,  and  all 
the  charges  and  expenses  incident  thereto  shall  have  been  discharged, 
the  remainder  of  the  said  term  shall  thenceforth  cease  ; "  and  after 
the  determination  of  the  said  term,  and  subject  thereto  and  to  the 
trusts  thereof,  as  to  one  undivided  moiety  of  his  said  manors,  &c.  he 
gaveand  devised  the  same  to  his  daughter  Catherine  for  life,  with  re- 
mainders to  her  sons  and  daughters  in  strict  settlement ;  and  as  to 
the  other  moiety  in  like  manner  to  his  daughter  Elizabeth  and  her 
issue,  with  cross  remainders,  and  power  to  every  successive  tenant 
for  life  in  possession  to  charge  by  way  of  jointure. 

The  testator  then,  after  appointing  a  steward  or  agent  to 
^  have  the  management  of  the  estates  comprised  in  the     [*  512] 
term,  so  long  as  the  same  should  remain  in  the  hands  of 
his  said  trustees,  proceeded  thus. 

'^  And  it  is  my  will,  that,  as  soon  as  the  debts  hereby  charged  on 
my  said  estates,  and  the  legacies  oc  sums  of  money  hereby  given, 
are  paid  and  satisfied,  and  as  soon  as  such  satisfactory  security  shall 
have  been  given  to  my  said  trustees  for  the  due  payment  of  the  said 
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annuities  and  all  expenses,  as  shall  satisfy  the  said  annuitants,  and 
when  all  expenses  incurred  in  the  execution  of  the  said  trusts,  res- 
pecting the  said  term  and  of  this  Will  shall  be  fully  paid,  then  tbe 
person  or  persons*,  who  shall  at  the  time  be  next  entitled  to  the  same 
estate^  under  and  by  virtue  of  the  limitations  in  this  my  Will  con- 
tained, shall  be  let  into  the  possession  thereof;  and  in  case  of  the 
death  of  any  of  them,  my  said  trustees  of  the  said  term  of  500 
years,  or  their  being  unwilling  to  act  or  proceed  in  the  execution  of 
any  of  the  trusts  aforesaid,  I  hereby  authorise  an^  direct  tbe  survi- 
vors or  survivor  of  them,  or  such  of  them  as  shall  be  willing  to  act, 
to  nominate  and  appoint  any  other  person  or  persons  they  or  he  may 
think  proper  to  act  with  them  as  trustees  or  trustee ;  and  I  desire 
my  said  trustees,  who  may  be  unwilling  to  act,  to  release  and  assign  all 
their  trust  estates  and  interest  to  my  said  dtfaer  trustees  willing  to 
execute  the  same,  and  my  new  trustee  or  trustees  to  be  appointed  as 
aforesaid ;  and  I  declare  it  to  be  my  Will,  that  such  new  trustee  or 
trustees,  so  appointed,  shall  be  as  effectually  invested  with  the  trusts 
iind  powers  mentioned  in  this  my  Will,  as  if  they  or  he  had  been 
originally  named  therein ;  and  it  is  my  will,  that  such  new  trustee 
so  to  be  appointed  as  aforesaid,  shall  be  allowed  and  re- 
[*  513]  *ceive  out  of  the  rents  and  profits  of  the  ^states  comprised 
in  the  said  term  of  500  years  the  sum  of  300/." 
The  testator  then  gave  and  devised  the  one  half  of  the  manor 
of  Lydiate,  purchased  by  him,  and  all  the  messuages,  lands,  &c. 
purchased  by  htm  in  Ince  Blunddl,  &c.  or  elsewhere,  qot  hereinbe- 
fore disposed  of,  and  also  the  land  tax,  purchased  by  him  therein, 
and  in  certain  parts  of  his  settled  estates,  to  his  son,  for  life  ;  with- 
out impeachment  of  waste,  with  several  remainders,  the  ultimate  one 
*^  to  the  use  of  the  person  or  persons  who  shall  for  the  time  being 
be  entitled  to  my  aforesaid  manors  and  estates  of  Lestock,  &c 
urider  the  limitations  in  this  my  Will,  and  for  the  like  estates,  and 
subject  to  the  same  provisoes,  restrictions,  and  limitations,  as  the 
same  shall  stand  limited  by  virtue  thereof ; "  directing,  that  no  ten- 
ant for  life  in  possession  of  any  of  his  aforesaid  manors,  half  manor, 
&c.  should  have  power  to  lease  for  more  than  seven  or  eleven  years, 
&c.  ''  I  will  and  direct,  that  all  my  pictures,  drawing-books,  prints, 
statues,  and  marbles  of  every  kind  soever  (except  as  I  shall  herein- 
after give  and  dispose  of),  shall  be  held  and  enjoyed  by  my  said  son 
during  his  natural  life ;  and  after  his  decease  I  give  the  Isame  to  the 
first  son  of  his  body  lawfully  issuing,  who  shall  attain  his  age  of 
twenty-one  years  ;  my  wish  and  intention  being,  that  my  said  pic- 
tures, prints,  statues,  and  marbles,  shall  be  considered  as  heir-looms, 
and  go  along  with  the  capital  messuage,  called  Ince  Hall,  and  the 
inheritance  thereof;  making  it  my  express  request,  that  no  servant 
be*at  any  time  permitted  to  take  vails  or  donations  in  any  shape  for 
showing  the  same." 

Then,  after  specifically  devising  his  interest  in  some 
[*  514]     *  lead-mines,  and  giving  Mrs.  Aspinwall,  his  house-keep- 
er, several  specific  articles  of  furniture,  and  other  things, 
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directing  them  to  be  removed  by  his  executors^as  soon  as  conven- 
iently can  be  -done,  at  the  expense  of  bis  <<  said  personal  estate,"  be 
proceeded  thus  : 

"  I  do  hereby  give  and  bequeath  to  my  said  son  the  furniture  of 
my  said  house,  my  wines,  horses,  cattle,  and  carriages,  plate,  and 
other  my  goods,  chattels,  and  personal  estate,  not  hereinbefore  spe- 
cifically disposed  of,  or  which  may  hereafter  be  disposed  of  by  me," 

Then,  after  directions  to  his  son  and  his  trustees  as  to  keeping 
regular  accounts  of  the  rents,  &c.  and  the  expenses  of  the  estates 
devised  to  them  respectively,  and  appointing  the  trustees,  repeating 
their  names,  executors  of  his  Will,  he  concluded  thus : 

*^  And  lastly,  it  is  my  Will,  that  immediately  after  my  decease  my 
said  executors,  or  some  or  one  of*  them,  enter  my  dwelling-house, 
and  search  my  closets  and  private  drawers,  and  take  into  their 
custody  and  possession  all  my  moneys,  and  all  the  papers  there 
found  ;  and  that  they  destroy  all  such  letters  and  papqrs  as  are  of 
no  use,  and  as  they  may  think  I  wish  not  to  be  seen  ;  and  that  no 
other  person  be  allowed  to  look  at  any  of  my  papers,  or  intermeddle 
therewith,  until  my  said  executors  have  first  examined,  the  same." 

The  Codicil,  dated  the  25th  of  May,  1810,  reciting  the  devise  to 
his  son  of  the  estate  of  Lydiate,  &c.  proceeded  thus : 

'<  And,  whereas  attempts  may  be  made  to  set  aside  *  and  [^515] 
invalidate  my  said  Will  in  some  of  the  dispositions  there- 
by or  by  this  Codicil  made  of  my  property,  with  intent  to  prevent 
the  same  from  taking  effect  according  to  my  intentions ;  and  the 
trustees  and  executors  in  my  said  Will  named,  or  other  person  or 
persons,  in  whose  favor  I  have  made  the  same,  may  incur  expenses 
in  supporting  my  said  Will  and  the  dispositions  thereby  made  of  my 
property,  which  expenses  it  is  my  Will  shall  be  charged  upon  and 
paid  out  of  the  said  purchased  half-manor,  messuages,  lands,  heredit- 
aments, and  land-tax  ;  and  for  that  purpose  it  is  also  my  Will,  that 
the  several  uses  therein  limited  by  my  said  Will,  shall  in  the  first 
place  be  subject  to  and  charged*  with  the  payment  of  all  such  costs 
and  expenses  as  shall  be  so  incurred,  and  abo  to  the  term  of  years 
hereby  created  for  securing  the  payment  of  the  same ;  and  that  such 
costfii  and  expenses  shall  not  be  a  charge  upon  any  .other  part  of  my 
property,  notwithstanding  any  thing  in  my  said  Will  mentioned  to 
the  contrary  ;  in  order  to  effectuate  these  my  intentions  I  do  by  this 
my  Codicil  give  and  devise  the  hereinbefore-purchased  half-manor, 
messuages,  lands,  hereditaments,  and  land-tax,  with  their  respective 
appurtenances,  unto  Edward  Wilbraham  Bootle,  Stephen  Tempest, 
Thomas  Stonor,  John  Stonor,  and  Thomas  Ridgway,  trustees  and 
executors  named  in  my  said  Will,  their  executors,  administrators, 
and  assigns,  for  the  term  of  1000  years,  to  commence  at  my  de- 
cease ;  without  impeachment  of  waste,  in  trust  from  time  to  time,  as 
occasion  shall  require,  by  sale, 'lease,  or  mortgage,  of  all  or  any  part  of 
the  said  half-manor,  messuages,  lands,  hereditaments,  and  land-tax, 
hereby  devised  to  them,  for  all  or  any  part  of  the  said  term  of 
1000  yeafs,  or  by  and  out  of  the  rents  and  profits  thereof,  or  by 
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such  Other  means*  as  to  them  shall  seem  proper,  to  raise  from 
time  to  time  soch  sum  or  sums  of  money  as  shall  be  sufficient 
to  pay  all.  costs  and  expenses  which  shall  or  may  at  any  time 
or  times  hereafter  be  incurred  or  paid  by  my  said  trustees  and 
'executors^  or  any  of  them,  their,  or  any  of  their  heirs,  executors,  or 
adiininistrators,  or  by  any  other  person  or  persons,  in  whose  favor  I 
have  by  my  said  Will  made  any  devise,  limitation,  or  bequest,  their 
heirs,  executors,  or  adminstrators,  in  or  about  the  supporting  and 
defending  my  said  Will,  and  this  my  said  Codicil  thereto,  or  any 
devise,  limitation,  bequest,  clause,  matter,  or  thing,  therein  respec- 
tively contained.^' 

Sir  Samuel  RomiUy  and  Mr.  RoupeU  for  the  Defendant,  in  sup- 
port of  the  Motion.  Mr.  Hart,  Mr.  Home,  Mn  BeU,  and  Mr.  Blake, 
for  the  devisees  of  the  real  estate,  subject  to  the  charge  for  the  debts, 
opposed  it  (1).     ' 

The  Lord  Chancellor  [Eldon]. — ^The  question  is,  whether,  ac- 
cording to  the  true  intent  of  this  Will,  collected  upon  the  settled 
principles  of  this  Court  and  the  rules  of  law,  the  personal  estate  of 
the  testator  is  to  be  considered  as  exempt  from  the  payment  of  his 
debts.  In  order  to  determine  what  those  principles  and 
[♦  517]  rules  are,  several  cases  have  been  referred  to,  *  and  one  of 
the  Counsel  has  in  his  interpretation  pressed  me  to  con- 
sider this  as  the  rule ;  that  the  intention  to  ^exempt  the  personal 
estate  is  to  be  so  manifest,  that  any  person,  construing  the  instru- 
ment out  of  Court,  must  agree,  that  it  is  manifest. 

Looking  through  the  several  cases  decided  during  a  period  of  more 
than  the  last  century,  I  think,  I  should  have  been  authori^d  at  the 
commencement  of  that  period  to  conclude,  that,  if  such  is  the  rule, 
there  in  all  probability  never  could  be,  as  I  am  at  the  end  of  that 
period  from  what  has  happened  to  say  there  never  has  been,  a  de- 
cision upon  a  Will,  furnishing  this  question  ;  as  upon  a  comparison 
of  all  the  cases  it  is  scarcely  possible  to  find  any  two,  in  which  the 
Court  has  altogether  agreed.  There  is  hardly  a  single  circumstance, 
regarded  in  one  as  a  ground  of  inference  in  favor  of  the  intention 
suggested  as  belonging  to  that  particular  Will,  that  is  not  in  some 
others  treated  as  a  ground  against  that  intention  ;  and  no  rule  is 
deducible  from  them  but  this  ;  which  will  be  found  supported  by  all 
the  cases ;  that,  since  it  was  laid  down,  that  to  exempt  the  personal 
estate  express  words  are  not  necessary,  there  must  be,  as  it  is  ex- 
pressed sometimes  '<  demonstrations  plain,"  sometimes  ^'  plain  inten- 
tion," and  "necessary  implication:"  but,  when  I  am  asked,  what 
constitutes  that  plain  intention  and  necessary  implication,  it  appears 
to  me,  that  Lord  Alvanley  is  right,  when  he  says,  you  are  not  to  rest 
upon  conjecture ;  but  the  mind  of  the  Judge,  who  is  to  determine, 

(1)  The  discussion  at  the  Bar  is  omitted :  the  g^eneral  argruments  appearing  in 
several  preceding  cases  in  this  work,  referred  to  with  all  the  other  authorities,  and 
their  application  to  the  Will  in  this  case  fully  considered,  in  the  Lord  Chancelloi's 
judgment 
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must  be  convinced  that  he  is  stating  what  the  testator  intended  (1). 
The  words  "  necessary  implication  "  are  frequently  applied  ;  and  are 
constantly  used  as  between  devisee  and  heir ;  yet  there  is 
hardly  an  instance  of  a  decision  *  against  an  heir,  where  [^518] 
the  implication  was  of  absolute  necessity.  Lord  Hard- 
wicke  sftys,  it  must  be  such,  that  the  Judge  cannot  suppose  the  con- 
trary intended.  That  is  perhaps  loose  enough ;  and  the  proposition 
is  singular,  that  express  words  are  not  required,  but  the  rule  is  to  be 
laid  down  with  so  much  strictness  as  to  require  expressions  equiva- 
lent to  express  words.  The  result  of  all  the  cases  therefore,  is,  that 
you  are  to  look  at  the  whole  Will ;  and  say,  whether  you  are  con- 
vinced, that  the  intention  was  to  exempt  the  personal  estate. 

Many  rules  are  clear:  1st,  that  the  personal  estate  is  first  liable, 
in  Equity  at  least.  It  is  also  clear,  that,  whatever  may  be  the  amount 
of  the  personal  estate,  unless  it  appears  upon  the  face  of  the  Will,  it 
makes  no  difference.  That,  however,  is  not  according  to  the  old 
decisions.  It  is  also  dear,  that  it  is  not  enough  that  the  real  estate 
is  charged  with,  or  devoted  in  any  form  to,  the  payment  of  the  debts ; 
but  the  construction  must  be  one,  that  aims  at  finding,  not  that  the 
real  estate  is  chained,  but  that  the  personal  estate  is  discharged ; 
and  upon  the  question,  whether*it  is  discharged,  or  not,  the  result  of 
all  the  cases  is,  that  the  same  circumstances,  from  which  the  dis- 
charge has  been  inferred  by  one  Judge;  have  been  by  other  Judges 
considered  as  by  no  means  .necessarily,  or  even  probably,  leading  to 
the  inferences,  deduced  from  them  in  preceding  cases. 

It  is  not  my  intention,  nor  does  the  time  admit  of  it,  to  state  all 
the  cases.  Almost  all  of  them  are  particularly  mentioned  in  Lord 
Inchiquin  v.  French  (2)  :  of  which  I  have  a  manuscript  note,  con- 
curring very  much  with  the  Report,  in  which  it  is  called 
Lord  Inchiquin  v.  O^Brien,  Lord  *  Hardwickc  there  goes  [*  519] 
through  all  the  cases,  ancl  lays  down  the  rule  much  as  I 
have  stated  it.  In  Staphion  v.  Colvitte  (3)  Lord  Talbot  says,  "  the 
single  question  is,  whether  the  personal  estate  shall  or  shall  not  be 
liable  to  the  payment  of  the  testator's  debts  ;  what  was  the  guantum 
of  the  debts,  or  the  amount  of  the  personal  estate  at  the  testator's 
death,  does  not  appear.  If  it  did,  great  light  would  be  thrown  upon 
this  question  ; "  and  I  infer  from  this  passage,  and  from  what  Lc^rd 
Hardwicke  says  in  Lord  Inchiquin  v.  O^Brien,  that  Lord  Talbot's 
opinion  was,  that  the  quantum  of  the  personal  estate  ought  to  be  in-  * 
quired  into  in  almost  every  case.  Lord  Hardwicke  takes  the  singu- 
lar distinction,  that  the  amount  of  the  personal  estate  is  not  to  be 
taken  into  consideration,  if  it  is  given  as  residue ;  admitting  the  in- 
ference, that,  if  the  bequest  is  of  the  personal  estate,  or  of  particu- 
lars constituting  the  personal  estate,  the  Court  ought  to  inquire  the 
amount  of  the  personal  estate. 

(1)  ^nU,  vol.  iii.  113,  Brumnul  v.  Prothero. 

(2)  Amb.  33;  1  WUs.  83 ;  1  Ck)X,  1. 

(3)  For.  S208. 
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In  the  case  of  Walker  v.  Jackson  (1),  upon  which  Lord  Tburlow 
commented  in  The  Duke  oj  Ancaster  v.  Mayer  (2)  much  more  at 
large  than  appears  in  Mr.  Brown's  Report  of  that  case,  Lord  Hard- 
wicke  determined,  that  the  personal  estate  was  exempted  under 
these  circumstances.  An  estate  in  the  county  of  Lincoln  was  given 
by  the  testator  to  be  sold  by  his  executrixes  for  the  payment  of  his 
debts,  the  legacies  after  mentioned,  and  the  expenses  of  his  funeral; 
the  Will  appointing  these  two  persons  executrixes ;  and  in  several 

of  the  cases,  particularly  by  Lord  Alvariley  (3),  great  stress 
[*  520]     is  laid  on  the  *  circumstance,  that  the  same  persons  haye 

to  deal  with  the  real  estate  and  the  personal.  In  the  case 
before  Lord  Hardwicke  the  testator  by  a  codicil  gave  to  his  execu-' 
trixes  all  his  personal  estate  not  before  devised ;  and  his  Lordship 
decides  upon  this  fact ;  observing,  that  '^  a  stronger  circumstance 
cannot  bo  than  the  republishing  bis  Will,  and  an  alteration  from 
what  it  was  before ;  and  unless  it  is  construed  to  be  his  intention  to 
exempt  his  personal  estate  in  favor  of  the  executrixes,  the  words  are 
fruitless  and  vain ;  and  do  no  more  in  their  favor  than  the  Will,  as  it 
originally '  stood,  would  have  done  before  ;  therefore,  those  words 
have  no  other  signification  than  to  exempt  his  personal  estate."  The 
observation  made  upon  this  by  Lord  Thurlow  iri  The  Duke  of  An- 
caster V  Mayer,  which  I  have  preserved,  is,  that  in  the  interval  be- 
tween those  cases  that  very  circumstance,  which  Lord  Hardwicke 
lays  hold  of  to  prove  the  exemption  of  the  personal  estate,  is  one, 
on  which  other  Judges,  presiding  in  this  Court,  have  relied,  as  show- 
ing, that  it  was  not  exempted ;  and  he  says.  Lord  Hardwicke's  rea- 
soning is  very  far  from  good ;  and  refers  to  Stephenson  v.  Heath- ' 
cote,  before  Lord  Northington,  a  manuscript  note  of  which  I  have  ; 
observing,  that  he  concurs  entirely  with  the  principle  there  laid 
down,  that  a  gift  of  the  personal  estate  to  the  person,  who  is  made 
executor,  is  not  to  be  considered  as  an  exemption  of  it  from  the 
debts ;  and  he  adds,  that  there  are  twenty  cases  in  which  a  gift  of 
the  personal  estate  to  the  executors  was  turned  to  a  purpose  directly 
contrary  to  the  use  Lord  Hardwicke  *makes  of  it  in  Walker  v.  Jack- 
son; and  concludes  by  saying,  that  upon  this  subject  precedents 
must  be  abandoned,  and  these  cases  must  be  determined  upon  the 
clear  intent ;  a  principle,  on  which  all  Judges  profess  to  act,  but  in 

the  application  of  it  seldom  agree. 
[*  521]         *  The  case  of  Stephenson  v.  Heathcote  (4)i  before  Lord 

Keeper  Henley,  in  1758,  was  a  devise  of  all  the  testator's 
lands,  except  his  lands  at  A.,  to  his  wife,  her  heirs  and  assigns,  in 
trust  by  sale  to  raise  so  much  money  as  would  fully  pay  and  satisfy, 
(upon  which  words  Lord  Loughborough  thought  much  stress  was  to 
be  laid),  all  his  debts  and  funeral  expenses ;  all  the  residue  of  his  said 
real  estate,  (except  as  aforesaid),  he  gave  to  his  said  wife  for  life,  and 


I  2  Atk.  624;  1  Wils.  24;  Bunb.  302. 
v«)  1  Bro.  C.  C.  454. 

(3)  ,^nte,  vol.  iii.  108,  Bwion  v.  KnotoUon. 

(4)  1  Ed^n,  38. 
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after  her  death  to  his  heirs  begotten  on  her  body,  with  remainders 
over  to  the  Defendant,  for  life,  die,  and  he  gave  to  his  uncle  a 
silver  tobacco-box,  and  all  the  residue  of  his  personal  estate  to  bis 
wife  for  ever,  appointing  her  sole  executrix.  One  of  the  questions 
in  the  cause  arose  upon  the  claim  of  the  widow  to  the  personal 
estate.  Upon  that  question  the  Lord  Keeper  says,  that,  in  the 
construction  of  Wills  the  Court  is  bound  to  find  out  the  intention 
of  the  testator,  if  it  is  pbssible ;  but  then  this  roust  be  collected 
from  the  words,  not  from  circumstances  out  of  the  Will ;  and 
upon  general  principles  and  established  rules,  not  by  a  liberal  pow- 
er of  conjecture  upon  the  supposition  of  what  a  man  would 
do  in  the  like  circumstances ;  that  the  Court  cannot  go  into  the  in- 
quiry, whether  the  personal  -estate  is  sufficient  for  the  payment  of  all 
the  debts ;  as  that  would  establish  a  general  rule,  that  where  the 
personal  estate  is  insufficient,  the  intention  must  be  taken  to  be  to 
charge  the  land ;  that  in  the. case  before  him  the  testator  makes  bis 
•wife  trustee  of  his  real  estate  for  the  payment  of  his  debts ;  and  ap- 
points her  his  executrix,  giving  her  power  to  sell  the  real  estate  fully 
to  pay  and  satisfy  the  debts :  but  this  is  no  more  than  making  the 
real  estate  auxiliary  to  the  personal  estate,  according  to  the 
rule,  that  the  personal  estate  is  first  liable,*  unless  the  in-  [*  522] 
tention  appears  clearly  to  exempt  it,  and  to  throw  the  debts 
wholly  on  the  real  estate :  but  for  this  purpose  there  is  no  necessity 
for  the  testator  to  use  express  words :  if  he  uses  expressions  tanta- 
mount, it  is  sufficient ;  that  in  this  instance  that  could  not  be  the  in- 
tention :  the  words  are  in  opposition  to  such  a  purpose.  The  last 
clause,  giving  the  tobacco-Box  to  his  uncle,  and  then  the  residue  of 
the  personal  estate  to  his  wife,  is  used  as  an  argument,  that  the  tes- 
tator intended  to  make  the  land  the  primary  fund  :  but  the  clause 
does  not  end  there ;  if  it  did,  it  would  be  to  her  own  use  :  but  he 
adds,  <<  whom  I  make  my  executrix,"  showing  that  he  meant  a  trust ; 
and  the  manner  of  the  disposition  is  another  strong  argument.  Af- 
ter the  payment  of  his  debts  he  had  given*  the  real  estate  to  his  wife 
for  life,  and  after  her  death  to  his  heirs  by  her.  His  own  children, 
therefore,  were  in  his  contemplation  ;  and  it  was  not  probable  that 
he  would  give  her  the  whole  personal  estate,  free  from  the  payment 
of  the  debts,  and  throw  them  entirely  upon  the  real  estate,  which  he 
intended  for  his  children  after  her  decease. 

Lord  Thuriow's  opinion  was,  that  there  was  no  difierence  from 
giving  the  personal  estate  to  an  individual,  if  that  individual  was 
made  executor ;  for  he  would  take  it  as  executor,  and  subject  to  all 
the  claims  upon  him  in  that  character,  which  seems  to  be  also  the 
opinion  of  Lord  Northington,  who  could  not  have  been  ignorant  of 
the  case  before  Lord  Hardwicke,  his  immediate  predecessor. 

In  The  Duke  of  Ancaster  v.  Mayer  (1)  great  stress  was  laid  upon 
the  clause  appointing  as  executors  the  same  persons,  who  were 
the  trustees  of  the  real  estate.      In  many  preceding  cases  also 

(1)  1  Bro.  C.  C.  454. 
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great  stress  has  been  laid  on  that  fact,  which  in  some  others 
has  not  been  thought  so  material.  According  to  Lord  Ken- 
yon,  in  fVebb  v.  Jones  (I),  it  deserves  some  weight:  but  what, 
must  depend  upon  the  whole  Will ;  and  if  u  distinction  is  taken 
throughout  between  what  they  are  to  do  as  executors  and  what 
as  trustees,  and  the  testator  directs  them  in  the  latter  character  to  do 
what  in  ordinary  cases  they  would  do  as  executors,  that  circumstance 
must  be  attended  to  in  determining  what  is  the  general  manifest  in- 
tention. 

In  The  Duke  of  Ancaster  v.  itfayer,  if  the  debt  of  6,5002.,  sub- 
ject to  which  the  Crown  lease  is  given,  had  been  the  testator's  own 
debt,  it  is  clear  from  Searle  v.  St.  Eloy  (2),  and  other  cases,  that 
the  leasehold  estate,  would  not  have  been  made  the  fund  for  pay- 
ment of  that  debt.  The  debt  being  a  mortgage,  the  estate  would 
have  been  subject  to  it,  whether  it  was  so  expressed  or  not.  Upon 
a  subsequent  inquiry,  however,  it  turned  out  not  to  be  the  testator's 
debt.  Upon  the  clause,  giving  all  his  household  goods,  and  all  other 
his  goods,  chattels,  eflfects,  and  personal  estate,  whatsoever  and 
wheresoever,  to  his  brother  Montague  Bertie,  if  he  should  be  living 
at  the  time  of  the  testator's  death  much  argument  might  be  raised 
upon  cases  as  to  the  distinction  between  a  bequest  of  the  residue,  a* 
such,  and  a  bequest  of  enumerated  parts,  together  with  the  words 
<<  personal  estate,"  not  described  as  residue  ;  but  all  that  was  out  of 
the  question  by  the  subsequent  clause,  directing  in  the  event  of  him- 
self leaving  issue  that  the  residue  of  his  personal  estate 
[*  524]  shall  go,  as  if  he  had  died  intestate.  *  It  was  therefore 
argued,  that,  by  the  particular  enumeration  in  the  former 
clause  he  meant  the  same  as  by  the  word  ''  residue  "  in  the  latter ; 
and  it  was  very  improbable,  that  he  meant  what  was  to  go  to  his 
own  issue  to  be  subject  to  the  debts,  and  had  not  the  same  meaning 
as  to  Montague  Bertie. 

Many  cases  had  suggested  the  distinction,  as  of  some  weight, 
whether  a  term  was  created  for  the  payment  of  debts  t>nly,  or  also 
for  the  funeral  charges,  legacies,  &c.  In  that  case  the  testator  ap- 
points the  trustees  his  executors  ;  and  directs,  that  his  "  said  execu- 
tors "  and  the  survivor  of  them,  shall  pay  his  funeral  charges,  and 
all  his  debts  and  legacies,  as  soon  as  they  shall  become  due  and  pay- 
able, by  such  methods,  ways,  and  means,  and  in  such  maimer,  as  he 
or  they  or  their  Counsel  shall  advise  and  think  meet ;  and  it  shall  be 
la\^ful  to  his  said  '*  executors,"  or  either  of  them,  to  deduct  and  satisfy 
to  him  or  themselves  out  of  his  personal  estate,  or  out  of  the  mon- 
eys to  be  raised  out  of  the  said  term  of  ninety-nine  years,  before  to 
them  devised,  all  such  disbursements,  expenses,  and  charges,  which 
they  or  either  of  them  shall  be  put  to  in  proving  his  Will,  or  by  any 
other  ways  or  means  whatsoever  in  or  about  the  execution  of  his 
Will,  &c. . 

{l)2Bro.C.C.60.      ,  .  • 

(2)  2  P.  Will.  386 ;  GaiUm  v.  Hancw^,  2  Atk.  424, 430 ;  AiUty  v.  Lord  Tank^ 
enfiiU,  3  Bro.  C.  C.  545 ;  1  Cox.  82. 
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Even  with  this  case  the  Lords  Commissioners  thought;  there  was 
a  safficient  manifestation  of  the  >  intention,  that  Montague.  Bertie 
was  to  take  the  personal  estate  exempt  from  the  payment  of  debts ; 
but  Lord  Thurlow  thought  that  not  the  true  construction  ;  and  par- 
ticularly laid  hold  of  the  concluding  clause,  to  show,  that  the  person- 
al estate  was  not  intended  to  be  exempted  ;  as  the  testator,  instead 
of  directing  the  trustees  only  to  raise  the  funeral  expen- 
ses, debts,  &c.  appoints  those  same  persons  his  *  execu-  [*  525] 
tors,  directing  them  to  pay  all  those  charges  by  such  meth- 
ods as  they  shall  think  fit,  and  to  satisfy  themselves  for  all  such  dis- 
bursements either  out  of  the  personal  estate  or  out  of  the  term,  hav- 
ing the  one  as  executors  the  other  as  trustees ;  and,  the  testator 
thus  showing,  that  he  had  no  preference  of  the  one  fund  over  the 
other.  Lord  Thurlow  inferred  the  intention,  that  they  should  deal 
with  the  one  and  the  other  as  trustees  and  executors  generally  do ; 
but,  while  intimating,  as  he  does  strongly,  his  opinion,  that  other 
Judges  have  gone  upon  small  circumstances,  he  also  seems  to  think, 
that,  if  upon  the  inquiry  it  had  turned  oqt,  that  the  debt  subject  to 
which  the  Crown  Lease  was  given  to  Montague  Bertie,  was  the  tes- 
tator's own  debt,  that  would  have  been  an  exemption  of  the  person- 
al estate.  If  he  had  so  held  merely  upon  that  circumstance,  all  this 
occurring  as  to  the  directions  given  to  the  executors,  which  I  have 
stated,  it  would  not  be  very  difficult  to  show,  that  such  an  opinion, 
as  a  judicial  opinion,  was  by  no  means  founded  upon  an  absolute 
necessity,  but  the  contrary  ;  the  result  being  no  more  than  that  the 
Crown  Lease  was  to  bear  its  own  debt ;  the  personal  estate  to  be  ap- 
plied in  paying  the  other  debts :  and  the  trust  fund  to  come  in  aid 
of  it,  if  insufficient  for  that  purpose. 

Afterwards  came  Tait  v.  Lord  Northwick  (1),  before  Lord  Ross- 
lyn,  and  the  two  cases  (2)  before  Lord  Alvanley.  Tait  v.  Lord 
Northwick  contains  no  circumstance,  from  which  the  intention  to 
exempt  the  personal  estate  could  be  inferred  agreeably  to  the  rule,  as 
Lord  Rosslyn  understood  it.  In  the  first  of  the  cases  before  Lord 
Alvanley,  I  am  not  sure  that  the  intention  is  as  clear  as  he 
*  takes  it  to  be  ;  but  that  shows  the  rule,  that  the  Court  is  [*  526] 
neither  to  go  by  conjecture,  nor  to  require  the  intention  to 
be  so  clear,  that  no  one  can  say  it  is  otherwise  than  as  it  is  declared  ; 
Lord  Alvanley  stating  it  thus ;  that  if  his  mind  is  convinced,  that  such 
was  the  intention  of  the  testator,  he  is  boqnd  to  declare  it. 

The  question  then  comes  to  this :  in  each  particular  case,  as  it 
arises,  does  the  intention  upon  the  whole  testamentary  disposition 
appear  so  clear,  that  the  judicial  mind,  which  is  to  determine,  is  con- 
vinced, that  it  was  intended,  not  merely  to  charge  the  real  estate, 
but  so  to  charge  it  as  to  exempt  the  personal  estate  ?  The  intention 
must  be  tp  discharge  the  personal  estate,  not  merely  to  charge  the 
real ;  and  that  intention  must  be  collected  from  the  whole  of  each 

(1)  AnU,  vol.  iv.  816. 

(2)  BwrUm  v.  i&iotr2ton,  Brmnmd  v.  Proihtro^  amU^  vol.  iii.  107, 113. 
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Will.  I  can  hardly  .read  a  line  of  this  Will  without  observing  some 
circumstance  on  which  a  great  deal  of  judicial  comment  has  arisen  in 
former  cases  ;  9ome  Judges  attributing  to  such  circumstances  a  sub- 
stantial character,  as  a  ground  of  inference  one  way  :  others  consid- 
ering them,  not  only  as  having  no  such  character,  but  as  forming  an 
inference  the  other  way  ;  but  from  what  Lord  Northington  and  Lord 
Thurlow  have  said  I  can  collect  their  opinion,  that,  if  in  the  case  of 
Stephenson  \,  Heathcote  the  testator's  wife  had  not  been  appointed 
executrix,  she  would  have  taken  the  personal  estate  exempt  from  the 
payment  of  debts.  I  agree  to  all  the  principles  stated  in  the  case  of 
Watson  V.  Brickwood  (I)  ;  which  I  think  rightly  decided 
[*  527]  *  upon  the  whole  of  the  Will  and  Codicil  taken  together ; 
observing,  that,  if  there  had  been  no  Codicil,  there  were 
circumstances,  upon  which  much  observation  might  have  been 
made,  that  does  not  occur  in  either *the  arguments  or  the  judgment. 

I  observe,  that  throughout  this  Will  the  testator  never  uses  the 
term  "  executors,"  except  with  reference  to  bis  personal  estate ;  nor 
''  trustees,"  except  with!  reference  to  his  real.  Generally  the  personal 
estate  is  the  primary  fund,  not  only  for  the  debts,  but  also  for  the 
funeral  expenses,  and  for  legacies,  generally  speaking ;  not  alluding 
to  those,  which  are  given,  not  generally  but  out  of  a  particular  fund. 
Many  of  the  cases  turn  upon  the  argument,  that,  even  where  Ic^- 
cies  <'  hereinafter  given  "  are  made  payable  out  of  a  particular  fund, 
that  directon  is  confined  to  legacies  afterwards  given  by  the  Will, 
and  the  general  personal  estate  would  still  be  liable  to  legacies,  given 
by  subsequent  instruments ;  but  this  testator  makes  an  express  pro- 
vision for  that  by  adding  the  words,  ''or  which  I  may  hereafter 
specify  in  any  Codicil  or  Instrument  in  writing  under  my  hand." 
Generally  speaking,  it  has  been  considered,  that,  where  the  trustees 
of  the  real  estate  are  the  executors,  that  circumstance  affords  an 
argument  against  the  intention  to  exempt  the  personal  estate ;  but 
under  circumstances  it  may  raise  an  argument  in  favor  of  that  in- 
tention ;  as,  if  he  had  not  that  intention,  why  give  them  legacies  of 
300/.  each,  which,  as  constituted,  can  be  payable  only  out  of  the 
real  estate  ?     That  is  a  circumstance  deserving  attention. 

The  question  is  asked,  could  the  intention  be  to  delay  the  credi- 
tors and  legatees,  so  that  th^  should  take  their  debts  and 
[♦  528]  legacies  only  out  of  the  rents  ?  *As  an  individual  I  should 
think,  that  he  meant  annual  rents  only  to  be  liable  to  the 
legacies,  as  they  would  be  to  the  annuities ;  but  I  do  not  know,  that 
this  is  the  construction  to  be  made  in  a  Court  of  Justice  with  refer- 
ence to  the  distinction  taken  in  some  cases  (2),  where,  a  gross  sum 
being  directed  to  be  paid  out  of  the  rents  and  profits,  if  the  trustees 
require  that  gross  sum  to  be  paid,  the  trustees  are  not  to  be  confined 

(1)  ^nte,  vol.  ix.  447;  Hancox  v.  Abbey,  xi.  179;  Tower  v.  Lord  Rous,  xviii. 
132 ;  see  the  note,  iii.  106,  Gray  v.  Minneihorpe. 

(2)  AUan  V.  Backhouse,  2  Yes.  &  Bea.  65 ;  ante,  Lord  AlhemarU  v.  Rogers,  voL 
ii.  477,  and  the  note,  481;  LadyClirUoii  v.  Lord  Robert  Stymowr,  iv.  4&;  CM- 
rington  v.  Lord  Foley,  vi.  964. 
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to  the  annual  rents,  although  such  is  the  meaning  of  the  words  pri- 
ma facie.  It  is  clear,  that  the  testator  intended  these  legacies  to  be 
speedily  paid.  Some  of  them  indeed  are  to  children ;  who  could 
not  receive  them,  until  they  were  of  age ;  but  those  are  directed  to 
be  paid  to  their  fathers.  They  are  therefore  gross  sums,  capable  of 
being  immediately  raised ;  and  the  Court  would  ^ot  inquire  into  the 
annual  value  of  the  estates  in  order  to  get  rid  of  that  distinction. 

So,  with  regard  to  the  debts,  T  agree  with  Lord  Thurlow  (1),  that, 
although  a  devise  for.the  payment  of  debts  by  rents  and  profits  would 
be  out  of  the  Statute  of  fraudulent  devises  (2),  the  Court  would  not 
be  willing  to  adopt  the  limited  construction ;  but  would,  upon  a  de- 
vise of  a  gross  sum  out  of  rents  and  profits  for  that  pur- 
pose *  hold,  that  the  testator  intended  the  debts  to  be  paid  [^  529] 
with  all  convenient  speed.  I  admit  Lord  Alvanley's  dis- 
tinction between  debts  and  legacies  and  annuities ;  the  two  latter 
owing  their  existence  only  to  the  Will;  but  the  circumstance,  that 
the  same  provision  is  made  for  the  payment  of  them  all,  is  at  least 
a  circumstance  of  evidence,  that  all  are  to  be  paid  in  the  same  way ; 
not  conclusive ;  nor  would  it  alone  be  sufficient  to  prevail  against 
the  general  rule ;  but  it  is  difficult  to  suppose,  that,  directing  legacies 
and  annuities,  which  are  generally  payable  out  of  the  personal  es- 
tate, not  to  be  so  paid,  but  to  come  out  of  another  fund,  and  mak- 
ing the  very  same  provision  for  the  payment  of  his  debts,  he  could 
really  intend,  that  they  should  be  paid  in  a  difierent  manner. 

In  the  clause  for  indemnifying  the  trustees  the  testator  again  ad- 
verts to  the  double  character  of  these  persons  ;  who,  it  must  be  ob- 
served, are  not  the  residuary  legatees.  It  may  be  said,  that  this  is  a 
mere  charge  of  their  costs  and  expenses  upon  the  rents  and  profits  of 
the  real  estate  in  aid  of  the  personal  estate,  which  would  be  the  fund 
for  them ;  but  this  is  also  a  direction  for  the  payment  of  those  costs 
exactly  as  other  costs  are  to  be  paid,  which  would  not  come  out  of 
the  personal  estate,  viz.  the  costs  incurred  in  the  trust  of  the  real  es- 
tate ;  and  here  is  a  ground  for  the  same  inference  as  with  regard  to 
the  debts  ;  that  the  testator  must  not  be  taken  to  mean,  that  the  costs 
of  the  real  estate  shall  be  paid  out  of  the  real,  and  those  of  the  per- 
sonal estate,  although  directed  to  be  paid  in  the  same  manner,  are 
not  to  be  so  paid,  but  are  to  come  first  out  of  the  personal  estate,  and 
out  of  the  real  only  in  case  of  a  deficiency. 

The  direction,  following  the  limitation  of  the  real  estate 
*  to  his  daughters,  that,  as  soon  as  the  debts  charged  on  {*  530] 
the  estate  and  the  legacies,  are  paid,  and  security  given 
for  the  annuities,  and  when  all  expenses  incurred  in  the  execution  of 
the  said  trusts,  respecting  the  said  term,  and  of  this  Will,  shall  be 
fully  paid,  the  person  or  persons,  who  shall  at  that' time  be  next  en- 
titled to  the  estates,  shall  be  let  into  possession,  is  a  direction,  that 
the  funeral  expenses  shall  not  go  upon  the  general  personal  estate ; 

(1)  Hughes  V.  Doulben,  2  Bro.  C.  C.  614. 

(2)  Stat  3  WUl.  &  Mary,  c.  14. 
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that  the  costs  of  the  real  and  of  the  personal  estate  sh^U  be  paid  in 
the  same  manner ;  and  that  the  person,  entitled  to  the  real  estate, 
shall  not  be  let  into  possession,  until  security  i4  given  for  the  annu- 
ities^ and  until  payment  of  the  expenses  of  the  administration,  not 
only  of  the  real  estate,  but  of  the  personal  estate  also ;  and  at  that 
time,  if  the  personal  estate  is  not  exempted,  it  must  be  supposed  to 
have  been  all  administered. 

A  circumstance  of  some  weight  is,  that  a  trustee  n^wly  appointed 
in  the  room  of  one  dying  or  declining  to  act,  who,  it  is  to  be  ob- 
served, would  not  be  an  executor,  is  to  take  his  legacy  of  3002., 
which  is  the  sum  given  to  the  others,  out  of  the  rents  and  profits  of 
the  estates  comprised  in  the  term,  and  not  out  of  the  general  per- 
sonal estate. 

The  provision,  which  the  testator  makes  for  his  son,  is  both  of  a 
real  and  personal  nature.  The  estates  at  Ince  Blundell  and  other 
places  are  given,  not  charged  with,  or  in  any  way  subject  to,  the 
debts,  to  his  son  for  life,  with  a  variety  of  remainders ;  and  he  enu- 
merates certain  particulars  of  personal  estate,  meaning  them  to  go, 
not  as  heir-looms  merely,  which  would  be  a  ground  of  inference  as 
to  his  intention  with  regard  to  them,  but  as  a  sort  of  museum  for  the 

gratification  of  the  public. 
[*  531]  **  In  the  bequest  of  pictures  and  other  specific  articles  to 
Mrs.  Aspinwall,  he  directs  them  to  be  removed  by  his  ex- 
ecutors at  the  expense  of  his  "  said  personal  estate."  There  is  no 
mention  before  of  his  personal  estate  as  such  ;  and  the  word  "  said," 
if  it  is  not  to  be  rejected,  as  it  ought  not,  if  a  meaning  can  be  put 
upon  it,  must  refer  to  some  other  fund  before  mentioned.  If  that 
word  is  to  be  rejected,  the  effect  is  no  more  than  that  be  might  mean 
to  throw  upon  his  personal  the  expense  merely  of  removing  these 
articles,  an  exception  from  the  general  bequest  of  his  personalty  ;  and 
the  argument  then  applies  in  both  ways.  Why  throw  that  upon  the 
personal  estate,  if  he  meant  it  to  be  exempt  from  the  payment  of 
debts ;  but,  upon  the  other  hand,  why  not  say,  that  it  was  to  be  li- 
able to  the  debts,  legacies,  and  annuities,  if  he  meant,  that  it  should 
be  liable  to  them  as  well  as  this  particular  expense. 

Then  as  to  the  disposition  of  personal  property  to  his  son,  that  fol- 
lows, it  has  been  distinctly  laid  down,  that  there  is  a  great  difference 
whether  the  personal  estate  is  given  as  residue,  or  as  the  personal  es- 
tate simply,  or  as  the  personal  estate  after  an  enumeration  of  articles, 
constituting  items  of  a  nature,  that  cannot  be  considered  applicable 
to  the  payment  of  debts.  I  will  not  take  upon  myself  the  duty,  or 
sufTer  the  pain,  of  appreciating  the  distinction  upon  such  circum- 
stanceis,  appreciated  by  some  Judges  very  highly,  by  some  as 
nothing,  others  thinking  them  circumstances  to  be  attended  to  ;  ob- 
serving merely,  that  they  are  to  have  such  weight  upon  the  mind  of 
the  Judge  as  upon  the  whole  of  the  Will  he  can  convince  himself  is 
due  to  them. 

The  son  being  tefiant  for  life  of  the  real  estate,  with  lim- 
[*  532]     itations  ^  over,  that  is  a  circumstance,  that  has  in  many 
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cases  been  urged  against  the  exemption  of  the  personal  estate 
from  the  inference  it  affords  of  an  intention  iO  preserve  the  real 
estate ;  but  that  also  is  an  argument  having  more  or  less  weight,  atr 
tending  to  every  part  of  the  Will ;  for  it  is  obvious,  that  the  personal 
estate,  although  we  cannot  by  the  rules  of  Law  inquire  into  it,  may 
be  such,  that  it  would  be  much  more  natural  to  suppose  it  not  in- 
tended for  the  debtsi^  where  another  fund  is  provided.  The  words 
of  this  clause,  giving  to  his  son  the  furniture  of  his  house,  wines, 
horses,  &c.  and  other  his  goods,  chattels,  and  personal  estate,  '<  not. 
hereinbefore  specifically  disposed  of,  or  which  may  hereafter  be  dis- 
posed of  by  me,"  also  appeared  to  me  to  intimate,  that  all  the  per- 
sonal estate  before  given  was  specifically  disposed  of,  but  this  residue 
was  not.  I  find,  however,  arguments  by  my  predecessors,  upon 
which  such  expression  may  be  taken  to  mean  specifically  to  dispose 
to  his  son  of  what  was  not  before  specifically  disposed  of  to  others ; 
and  the  question  is,  whether  that  construction'  does  not  require  a 
conviction,  that  such  was  the  intention. 

In  the  concluding  part  of  the  Will  that  nice  distinction  between 
executors  and  trustees  is  again  to  be  observed ;  and  he  directs  his 
executors  to  search  his  closets  and  private  drawers,  and  to  take  into 
their  custody  all  his  moneys ;  which  moneys  had,  with  that  in  the 
Liverpool  Bank,  been  before  constituted  a  specific  fund  for  the  pay- 
ment of  his  funeral  expenses,  and  the  legacies  of  3000/.  to  his  son 
and  daughters. 

It  has  been  argued,  that,  if  there  were  no  circumstances  in  the 
Will  affording  the  inference  of  an  intention  to  exempt  the 
*  personal  estate,  the  provision  by  the  codicil  for  payment  [*  533] 
of  the  costs  and  expenses  incurred  by  his  trustees  and  ex- 
ecutors in  supporting  his  Will  out  of  the  purchased  estates,  is  suffi- 
cient for  that  purpose.  I  do  not  think  so  ;  but  I  think,  that  this  pro- 
vision deserves  great  attention,  in  connection  with  all  the  provisions 
of  the  Will,  providing,  as  it  does,  for  all  the  expense  of  any  litigation 
that  might  arise  concerning  the  personal  estate.  I  doubt,  whether  it 
was  intended ;  but  he  has  made  a  provision,  which  in  a  Court  of 
Justice  must  have  this  extent,  that  the  expense  as  to  the  personal  es- 
tate in  consequence  of  any  person  (an  individual  perhaps  contem- 
plated) disputing  the  Will,  shall  be  paid,  not  out  of  his  personal  es- 
tate, the  natural  fund  for  the  expense  as  to  the  personal  estate,  but 
out  of  the  fund  provided  for  his  debts,  legacies,  and  annuities,  and 
the  costs,  not  only  of  the  trustees,  but  also  of  the  executors,  as  such  ; 
and  great  stress  has  been  laid  in  all  the  cases  upon  the  circumstance 
of  the  real  estate  being  made  liable  to  the  funeral  expenses  (as  it  is 
not  here,  another  particular  fund  being  provided  for  them),  and  to 
the  expense  of  the  Probate,  &c. 

Upon  these  grounds,  after  so  much  attention  as  I  have  given  to 
this  case,  I  feel  a  conviction,  that  this  testator  did  not  mean  his  per- 
sonal estate  to  be  subject  to  the  payment  of  his  debts ;  and  that  he 
did  mean  it  to  be  exempt  from  that  payment.  It  is  impossible  for  any 
Judge,  unless  the  rule  gets  back  to  the  necessity  for  express  words,  to 
exempt  the  penonal  estate,  with  the  respect,  that  is  due  to  all  his 
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conBiderable  predecessors  and  their  different  conclusions  upon  the 

same  circumstances,  as  grounds  of  different  construction,  ever  to  sat- 
isfy himself,  that  he  is  right ;  but  I  am  convinced,  'that  this 

[*  534]  *is  the  true  construction  of  this  Will,  and  with  the  assist- 
ance, that  I  am  able  to  give  my  own  mind,  I  cannot  coaie 

to  any  other  conclusion.  

1.  This  ease  is  likewise  reported  as  to  the  question  respecting  the  exoneration 
of  the  testator's  personal  estate,  in  1  Meriv.  198,  239,  and,  as  to  Uie  issue  demsami 
vd  rum^  in  Coop.  136.  With  respect  to  the  examination  of  witnesses  which  is 
required  for  the  purpose  of  proving  a  will  in  equity,  and  the  exceptions  which  the 
strict  rule  in  this  head  may  occasionally  admit,  see,  ante,  note  1  to  Lord  Caning- 
ton  V.  Payne^  5  V.  404. 

2.  If  a  devise  of  real  estate  be  disputed,  all  a  court  of  equity  can  do,  in  the 
first  instance,  in  behalf  of  the  devisee,  is  to  direct  an  issue,  devinvit  vd  noti,  to  a 
court  of  common  law :  see  note  1  to  BaUa  v.  Graves^  2  V.  287.  The  heir  will,  if 
necessaiy,  receive  equitable  assistance  before  the  trial,  to  the  extent  of  removing 
outl9itattdmg  terms  out  of  the  way,  which  might  otherwise  prevent  a  fair  trial  of 
his  ri^ht :  see  note  7  to  Lady  Cacan  v.  PutUruy,  2  V.  544. 

3.  When,  upon  an  issue  directed  out  of  Chancery,  that  court  is  satisfied  that 
substantial  justice  has,  upon  the  whole,  been  done,  a  new  trial  will  not  be  directed 
merely  because  some  evidence,  which  it  might  have  been  proper  to  receive,  has 
been  rejected  at  law :  see  the  concluding  part  of  the  note  to  Standm  v.  Edtemb. 
1  V.  133. 

4.  The  testimony  of  a  witness  who  impeaches  his  own  act  of  attestation,  is  not 
to  be  absolutely  rejected,  but  it  can  only  be  received  with  great  caution :  see 
note  1  to  Burrowes  v.  Lock,  10  V.  470. 

'  5.  Unless  it  can  be  clearly  collected,  from  an  examination  of  the  whole  of  a 
testator's  will,  that  it  y^^B  his  intention  to  discharge  his  personal  estate  from  being 
liable,  in  the  first  instance,  to  payment  of  his  debts,  no  such  inference  will  arise 
from  the  mere  fact  that  he  has  charged  his  real  estate ;  a  primary  fund  is  not 
necessarily  exonerated,  because  another  fund  is  provided :  see  note  1  to  Kidntv  v. 
CousBmaker,  1  V.  436,  and  notes  2,  3,  4,  to  HamHUm  v.  Worky,  2  V.  62 :  but, 
though  such  an  implication  is  unquestionablv  not  to  rest  upon  merely  probable 
conjecture,  still  it  is  not  necessary  that  the  iniference  should  strike  with  the  irre- 
sistible force  of  a  mathematical  demonstration :  see  note  3  to  Brunund  v.  Pro- 
theroe,  3  V.  111.  The  intention  of  the  testator  in  this  respect  must,  however, 
appear  from  the  will  itself,  and  is  not  to  be  collected  from  extrinsic  circumstajaces : 
Mdridgt  V.  Lord  fVaUacowi,  1  Ball  and  Beat  315.  Stephenson  v.  Htakkeoie^ 
(cited  to  this  effect  in  the  principal  case)  has  since  been  reported  in  1  Eden,  42, 

6.  For  a  summary  of  some  of^  the  general  rules  established  with  respect  to  the 
construction  of  testamentary  instruments,  and  the  qualifications  which  those  sen- 
era!  rules  may  occasionally  «dmit,  or  even  require,  see  notes  4,  5, 6,  to  Blakt  v. 
Bunbwy,  1  V.  194. 

7.  Wnere  a  testator  has  charged  the  "  rents  and  profits"  of  his  real  estate,  and 
has  used  no  farther  words  limiting  the  meaning  to  annual  profits,  the  nature  of 
the  charge  and  the  course  of  application  directed  may  afibrd  a  legal  inference, 
authorizmg  a  sale  of  the  estate:  see  note  3  to  Countess  of  Shraotbury  v.  Lord 
Shrewahwry,  1  V.  227. 

8.  The  same  grounds  for  implication  which  would  be  sufficient  to  establish  a 
charge  of  the  testator's  debts  upon  his  real  estates,  will  not  be  enough  to  charge 
his  legacies  also  on  the  same  security,  unless  the  testator  has  blended  his  whole 
property,  real  and  personal,  into  one  fund,  which  aggregate  fund  he  has  charged 
generally  with  his  legacies :  see  note  1  to  Kigktley  v.  Kigldky,  2  V.  ^8. 

9.  The  expenses  of  the  probate  ol  a  wil1,l)eing  a  charge  necessary  in  respect 
of  the  testator's  personal  estate  only,  as  the  ecclesiastical  courts  have  nothing  to 
do  with  devises  of  real  property,  a  direction  that  the  expenses  of  probate  and  ad- 
ministration  of  personalty  shaU  be  paid  out  of  the  testator's  r^  estate,  aflMb  a 
strong  indication  of  his  intent  to  discharge  his  personal  estate  altogether:  Qreent 
V.  Gfvene,  4  Mad.  157. 

VOL.  XIX.  23* 
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NEWTON  V.  AYSCOUGH. 
[Rolls.— 1815^  D£c.  2,  4.] 

Under  a  beqaest  over  after  an  interest  for  life  by  words  importinff  both  a  joint 
interest  and  a  tenancy  in  common,  as  to  three  ^  or  the  survivor  share  and  snare 
alike,"  the  period,  to  which  the  sarvivorship  relates,  depends,  not  on  any  tech- 
nical words,  bat  on  the  apparent  intention,,  collected  from  the  particular  dispo- 
sition or  the  general  context 

Right  of  legatee  not  bound  by  mere  acquiescence  under  the  mistaken  construction 
of  the  JEUecutor. 

Dangkbfield  Taylor  by  his  Will,  dated  the  6th  of  January, 
1744,  after  providing  for  his  debts,  &c.  gave  and  bequeathed  1500/. 
East  India  Annuities  to  trustees,  upon  trust,  that  they  should  pay  the 
interest  from  time  to  time,  as  it  should  become  due,  to  Elizabeth 
Thompson,  Sarah  Deacon,  and  Elizabeth  Powell,  spinster,  daughter 
of  Elizabeth  Thompson,  share  and  share  alike,  during  their  natural 
lives  ;  and  when  one  of  the  three  women  should  be  dead,  then  the 
interest  to  be  paid  to  the  two  that  were  alive,  share  and  share  alike ; 
and  when  there  should  be  but  one  alive  out  of  the  said  three  women, 
then  that  his  said  trusftees,  or  the  survivor,  &c.  should  transfer  the 
said  1500/.  Anniuties  to  the  last  of  those  said  three  women  for  her 
sole  use  and  benefit,  to  do  as  she  pleased  with.. 

The  testator  farther  gave  to  the  said  three  persons  50/.  each,' within 
a  month  after  his  deceasie ;  and,  after  several  other  legacies, 
gave  to  Thomas  Harrison  the  *  interest  of  200/.  New  [*  535] 
South  Sea  Annuities,  for  him  to  receive  the  interest  during 
his  natural  life ;  and  after  his  death  the  said  200/.  to  be  sold  out,  and 
divided  among  his  residuary  legatees,  or  the  survivor  of  them,  share 
and  share  alike.  He  gave  to  Sarah  Acam,  widow,  the  interest  of 
300/.  4  per  cent.  Consolidated  Annuities,  for  her  to  receive  the  in- 
terest during  her  natural  life,  and  after  her  decease  the  said  300/. 
&c.  to  be  sold  and  divided  among  his  residuary  legatees,  or  the  sur- 
vivor of  them,  share  and  share  alike ;  and  he  appointed  the  said 
EUziabeth  Thompson,  Sarah  Deacon,  and  Elizabeth  PoweU,  residuary 
legatees  of  his  said  Will,  share  and  share  alike ;  and  ai^inted  the 
trustees  his  executors. 

By  a  codicil,  dated  the  8th  of  July,  1788,  the  testator  gave  to 

Sarah  Acam  the  interest  of  400/.  Reduced  Annuities  during  her 

'  natural  life,  in  lieu  of  the  said  300/.  Annuities  mentioned  in  the  Will. 

Sarah  Acam,  having  survived  the  testator,  died  in  1798.  The 
Bill  was  filed  by  Elizabeth  Newton,  widow,  formerly  Powell,  against 
the  personal  representative  of  the  surviving  executor ;  the  Plaintiff 
claiming  under  the  codicil  400/.  Reduced  Annuities,  as  the  survivor 
of  the  three  residuary  legatees  at  the  death  of  Sarah  ACtoi. 

The  Answer  stated,  that  two  third  parts  of  the  fund  had  been  paid 
to  the  deceased  residuary  legatees ;  relying  also  upon  the  length  of 
.   time  elapsed  before  the  claim. 

Sir  Samuel  RamiUy  and  Mr.  Dowdeswett,  for  the  Plaintiff,  con- 
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tended,  that  although  a  bequest  in  the  tenns  of  thb  Will  had  been  in 
several  cases  held  a  tenancy  in  common,  notwithstanding 
[*  536]  the  introduction  of  the  ♦  word  *"  survivor,"  the  whole  of 
this  Will  imports  survivorship. 

Mr.  Hart  and  Mr.  Johnson^  for  the  Defendant,  aigued,  that  the 
construction  upon  the  particular  clause,  being  clearly  a  tenancy  in 
common,  cannot  be  controlled  by  the  other  parts  of  the  Will ;  and 
this  was  decided  in  Perry  v.  fVoods  (1). 

Sir  Samuel  RomiUy^  in  reply,  observed,  that  the  decision  of  that 
case  was  one  of  the  least  satisfactory  of  Lord  Alvanley's  judgments, 
who  considered  it  as  raising  a  question  of  joint  tenancy,  or  tenancy 
in  common ;  whereas  the  question  was  merely,  who  should  take  in  a 
certain  event  under  the  words  of  that  Will. 

Dec.  4th.  The  Mast£r  of  the  Rolls  [Sir  William  Grant.]— 
To  what  period  "  survivorship  "  is  to  relate  depends,  not  upon  any 
technical  words,  but  on  the  apparent  intention  of  the  testator,  col- 
lected either  from  the  particular  disposition,  or  the  general  context 
of  the  Will.  In  this  Will  the  intention  appears  very  clear  to  refer 
the  survivorship  to  the  death  of  the  tenant  for  life,  and  not  of  the 
testator  himself.  The  persons  to  whom  the  3007.  is  given  after  the 
death  of  the  tenant  for  life,  are  the  re^duary  legatees.  It  is  given 
to  them  by  that  description,  ^twad  the  residue  he  has  not  directed 
any  survivorship  whatever  to  take  |:dace.  It  was  not,  therefore,  in 
his  contemplation  to  guard  against  a  case  of  lapse :  so  that 
[*  537]  *  if  one  had  died  in  his  life  there  would  have  been  a  lapse 
of  a  moiety  ;  but,  disposing  of  this  fund  to  the  same  re«d- 
uary  I^atees,  it  is  to  vest  at  a  different  period,  the  death  of  another 
person,  and  then  he  introduces  the  word  ^<  survivor." 

This  is  a  different  case  from  Perry  v.  Woods  (2).  Here  is  a  di- 
rection to  trustees  at  the  death  of  the  tenant  for  life  to  sell  the  fund, 
and  divide  the  produce  among  his  residuary  l^atees,  or  the  sur- 
vivor of  them,  share  and  share  alike.  That  naturally  points  to  the 
period  of  sale,  as  the  period  to  ascertain,  who  are  the  persons  to 
take ;  and  brings  this  case  much  nearer  Brograve  v.  Winder  (3) 
than  Perry  v.  Woods.  In  Brograve  v.  Winder  Lord  Rosslyn's 
opinion  was,  that  the  survivor  at  the  time  of  the  sale,  not  at  the  death 
of  the  testator,  was  intended.  In  Perry  v.  Woods  the  testator  had 
by  his  Will  furnished  evidence  of  his  own  intention  with  regard  to 
the  meaning  of  the  word  "  survivor."  Where  he  meant  the  sur- 
Tivorship  to  refer  to  the  death  of  the  tenant  for  life,  he  expressly  de- 
clared that  intention  in  two  instances ;  and  the  omission  of  that 
reference  in  another  instance  is  an  indication  of  a  different  intention. 
Lord  Alvanley  enters  a  good  deal  into  the  question,  as  if  it  were  a 
question  of  joint  tenancy  or  tenancy  in  common  ;  but  that,  I  appre- 

(1)  wflfKe,vol.  iii.204;  RoebuA  v. />nm,  11. 365,  and  the  note,  967;  Russdl  v. 
Langf  iv.  551 ;  Brown  v.  Biggy  vii.  279. 

(2)  .^drOe,  vol.  lil.  204. 

(3)  wfnte,  voL  IL  634. 
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hend^  was  with  reference  to  the  claim  of  the  survivor  of  the  two 
brothers,  both  dying  in  the  life  of  the  tenant  for  life ;  and  the  ques- 
tion then  was,  whether  the  survivor  of  the  two  was  not  entitled  to 
the  whole,  considering  them  as  joint-tenants.  It  seems  to  me  to  be 
with  reference  to  that  question  that  Lord  Alvanley  thought  it  neces- 
sary to  discuss  Stringer  v.  Philips  (1)  :  a  case  applicable 
only  to  ^  such  a  question  as  that.  There  the  legacy  was  [*  538] 
given  to  five  persons  after  the  deaths  of  the  tenants  for 
life;  and,  as' they  all  survived  the  tenants  for  life,  there  was  no 
doubt  who  was  to  take ;  but  the  question  was,  how  they  were  to 
take.  Here  the  only  doubt  is,  who  are  to  take  ;  whether  the  sur- 
vivor at  the  death  of  the  testator,  or  at  the  death  of  the  tenant  for 
life  ;  and,  when  it  is  ascertained,  who  are  to  take,  the  testator  has 
said,  they  are  to  take  share  and  share  alike ;  for,  if  two  survived  the 
tenant  for  life,  there  is  no  doubt  they  were  to  take  as  tenants  in 
common:  and  there  would  be  no  room  for  survivorship  between 
themselves  afterwards.  The  case  of  Russell  y.  Long  (2),  decided 
by  Lord  Alvanley  soon  afterwards,  shows,  he  did  not  conceive  there 
was  any  rule  requiring  survivorship  to  be  generally  referable  to  the 
death  of  the  testator ;  but  thought  it  might  refer  either  to  that  pe- 
riod, or  the  d^ath  of  the  tenant  for  life,  according  to  the  apparent  in- 
tention of  the  testator. 

The  next  queistion  is  upon  the  effect  of  the  codicil.  That  con- 
tains no  bequest  whatsoever  except  to  Sarah  Acam.  There  is  noth- 
ing new  given  to  the  residuary  legatees.  A  larger  interest,  i.  e.  the 
interest  of  a  larger  sum,  is  given  to  her;  but  that  is  the  only  pur- 
pose, for  which  the  testator  substitutes  the  400/.  stock  for  the  300/. 
The  residuary  legatees,  whatever  they  may  be  entitled  to  as  such, 
could  claim  nothing  under  the  direct  bequest  except  the  300/. ;  and 
the  survivorship  is  only  as  to  that. 

Then,  as  to  the  length  of  time,  I  think  it  ought  not  to  prevail  in 
this  instance  against  the  Plaintiff.  It  is  not  contended, 
*that  the  executors  were  led  to  make  a  distribution  in  {*  539] 
thirds  by  any  thing *done  or  assented  to  by  the  Plaintiff. 
Without  consulting  her  they  took  upon  themselves  to  make  the  di- 
vision ;  and  the  shares,  that  were  paid,  were  paid  by  their  authority, 
not  her's.  She  supposed,  that  their  construction'  of  the  Will  was 
right ;  that  they  had  informed  themselves  of  the  true  construction  ; 
and  she  naturally  acquiesced,  being  led  by  their  act  to  acquiescence. 
When  she  discovered  the  mistajke,  into  which  they  had  led  her, 
does  not  appear.  It  is  not  for  them  to  say,  her  acquiescence  in 
their  mistake  shall,  when  she  has  discovered,  and  is  enabled  to  as^ 
certain  her  right,  prevent  her  asserting  it. 

As  to  the  period  to  which  survivorship  between  legacies  is  to  be  refeired,  when 
a  testator  hAs  made  no  express  declaration  on  that  head,  see  note  3  to  Hill  v. 
Ouqmumj  1  V.  405 ;  and,  with  respect  to  the  leaning  of  coarts,  in  modem  times, 
in  favor  of  tenancy  in  common,  rather  than  joint  tenancy,  see  note  4  to  Peny  v. 
ffoods,  3  V.  204. « 

(1)  1  Eq.  Ca.  Abr.  292;  1  P.  Will. 07,  n. 

(2)  JhUty  vol.  iv.  551. 
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MAYOR,  Ex  parte. 
.    [1815,  Nov.  9, 20, 24 ;  Dec.  J5.] 

On  application  to  supersede  a  Commission  of  Bankruptcy,  and  issue  another,  the 
Act  of  Bankruptcy  being  subsequent^to  the  date  of  the  Commission,  the  Solici- 
.  tor  was  required  to  state  by  affidavit,*^ why  he  took  out  a  Commission,  which  he 
could  not  support  Pending  that,  the  time  having  expired,  another  creditor 
obtained  a  Supersedeas  and  a  Commission  under  the  apprehension  of  immediate 
extents.  The  bankruptcy  was  afterwards  declared  under  the  first  Commissioii 
upon  acts  of  bankruptcy  found  previous  to  its  date ;  but  the  latter  Commiaaloii 
was  preferred. 

Speculating  Commissions  of  Bankruptcy  without  the  means  of  supporting  them 
disapproved,  [p.  540.] 

The  Lord  Chancellor  in  Bankruptcy  holds  an  even  hand  between  the  Crown  and 
the  creditors,  [p.  541.] 

Commission  of  Bankruptcy,  especialljT  against  countir  bankers,  to  be  executed 
immediately,  without  waiting  the  tune  allowed  by  the  General  Order  of  1793, 
tp.542.] 

Shutting  up  a  Banker's  shop  not  an  Act  of  Bankruptcy  by  a  partner  residing'  in 
another  place,  [p.  543.] 

On  the  20th  of  October  a  Commission  of  Bankruptcy  issued 
against  the  Sunderland  Bank.  Toward  the  expiration  of  the  twenty* 
eight  days  an  application  was  made  to  the  Lord  Chancellor  by  the 
petitioning  creditor  to  have  that  Commission  superseded,  and  that 
another  might  issue,  on  the  ground,  that  no  act  of  bankruptcy,  pre- 
vious to  the  date  of  the  Commission,  could  be  proved 
[*540]  *  against  one  of  six  partners;  but  that  an  act  of  bank- 
ruptcy, subsequent  to  that  date,  could  be  proved  against 
him.  The  Lord  Chancellor  upon  that  application  made  an  Order, 
calling  on  the  Solicitor,  who  sued  out  the  Commission,  to  explain 
by  affidavit  his  reasons  for  taking  out  the  Commission  without  being 
able  to  prove  all  the  objects  of  it  to  be  bankrupts.  Pending  that 
Order,  the  twenty-eight  days  having  expired,  another  creditor  ap- 
plied under  the  General  Order  (1)  ;  and  an  Order  was  made  upon 
that  application,  that  notice  should  be  given  to  the  party,  who  took 
out  the  first  Commission,  and  that  service  upon  the  agent  in  town 
should  be  good  service ;  but  afterwards,  upon  the  suggestion  of  an 
immediate  necessity  for  a  Commission,  as  the  Crown  was  issuing 
extents,  that  notice  was  dispensed  with,  and  an  Order  was  made  for 
superseding  the  first  Commission.  All  the  partners  were  afterwards 
declared  bankrupt  under  that  Commission  upon  acts  of  bankruptcy 
previous  to  the  20th  of  October. 

Nov.  20.  The  Lord  Chancellor  [ELD0N].^-That  provision  of  the 
General  Order,  which  postpones  the  Solicitor,  who  cannot  proceed 
within  the  twenty-eight  days,  to  any  other  Solicitor,  is  a  most  whole- 
some rule.  These  speculating  Commissions  are  too  frequent :  and 
it  is  the  positive  duty  of  the  Court  to  put  an  end  to  the  practice. 

(1)  General  Order,  26th  June,  179a 


1815.]  MAYOR,  EX  PARTE.  540 

Upon  this  application^  stating,  that  no  act  of  bankruptcy,  prior  to 
the  date  of  the  Commission,  could  be  proved  against  one  partner, 
but  that  he  had  committed  one  since,  I  thought  I  could  not  grant  it 
without  an  explanation  from  the  attorney  on  affidavit,  how 
*it  happened  that  he  took  out  a  Commission,  which  he  [*541] 
could  not  support  (1)  ;  ^ith  reference  to  which,  the  party 
against  whom  it  was  directed  might  bring  an  action.  Upon  the 
statement  at  the  Bar,  that  unless  a  Commission  should  be  immedi- 
ately executed,  extents  would  lay  hold  of  the  property,  it  struck  me, 
that  I  ought  to  hold  an  even  hand  between  the  Crown  and  the 
creditors ;  and  the  consequence  would  be  most  mischievous,  if  a 
Commission,  which  through  the  irregularity  of  the  attorney  cannot 
be  supported,  should  have  the  effect  of  letting  in  a  process,  which 
would  defeat  the  division  of  the  property,  that  would  otherwise 
have  been  made  among  the  creditors.  The  statement,  that  he  could 
not  prove  an  act  of  bankruptcy,  is  an  allegation,  not  of  merit,  but 
of  demerit ;  yet,  if  there  had  been  no  contest  with  other  persons,  I 
had  no  objection  to  permit  the  defect  to  be  supplied  by  the  means 
then  prescribed ;  insisting,  as  I  always  sh^ll  insist,  that  the  attorney 
shall  explain  his  conduct  by  affidavit ;  the  permission  to  proceed 
after  the  expiration  of  the  twenty*eight  days  being  pure  indul- 
gence ;  and  the  effect  to  deprive  the  person,  against  whom  the 
Commission  was  taken  out,  of  his  right  of  action.  When  I  was 
informed,  that  the  Crown  was  issuing  extents,  and  these  persons 
being  admitted  on  all  hands  to  be  bankrupts,  was  I  to  permit  the 
extents  to  go,  when  it  was  entirely  through  the  fault  of 
the  Solicitor  *  that  the  creditors  had  not  a  Commission,  [*542] 
which  wovild  have  given  the  preference  to  them  ? 

I  will  not  aid  this  practice  of  taking  twenty-eight  days  to  specu- 
late, whether  a  Commission  shall  proceed,  or  not.  That  time  is 
given  ;  but  it  was  not  intended  that  it  shall  be  taken  in  every  in- 
stance. In  the  case  of  bankers,  particularly  in  the  country,  where 
every  banker  is  a  deBtor  to  the  Crown,  it  is  the  imperious  duty  of 
the  parties  to  execute  the  Commission  immediately. 

Nov,  9^th.  An  application  under  the  first  Commission  for  per- 
mission to  mention  this  subject  on  the  followkig  day,  giving  imme- 
diate notice,  no  adjudication  under  the  second  Commission  having 
•  been  returned,  was  granted. 

Mr.  Hart  and  Mr.  CuUen,  in  support  of  the  first  Commission, 
stated,  in  explanation  of  the  ^[rounds,  on  which  it  had  been  taken 
out,  that  it  was  conceived,  that  the  Bank,  having  suspended  their 
payments  a  considerate  time,  and  shut  up  their  shop,  had  commit- 

(])  U|k>n  this  principle,  that  a  Solicitor  ought  not  to  take  out  a  Commission, 
until  he  is  prepared  witn  the  evidence  necessary  to  support  it,  the  Commissioners 
do  not  allow  a  chars^e  for  obtaining  evidence  of  an  act  of  bankruptcy,  &.c.  generally 
found  in  the  bill  of  costs  for  suing  forth  and  prosecuting  the  Commission,  which 
the  Assignees  are  directed  to  repay  to  the  petitioning  creditor,  where  the  evidence 
appears  to  have  been  obtained  alter  the  Commission  issued. 


542  MAYOR,  EX   PABTE.  [llBlS. 

ted  an  act  of  bankruptcy ;  but  the  Commissioners  suggested,  that 
those  facts  did  not  constitute  an  act  of  bankruptcy  by  a  partner; 
who  was  resident  at  another  place  (1).  Under  the  apprehension  of 
extents  they  thought  .the  best  course  was  to  supersede,  that  Commis- 
sion, and  apply  for  another,  being  prepared  with  acts  of  bankruptcy 
of  a  subsequent  date ;  but  while  in  obedience  to  the  Order  they 
were  prei>aring  to  rectify  the  mistake,  there  came  out  a  clear  act  of 

bankruptcy  by  that  particular  partner,  upon  which  the 
[*  543]      *  whole  firm  was  adjudged  bankrupt.     Another  creditor, 

however,  having  petitioned  for  a  Commission,  obtained  an- 
Order  for  an  attendance,  and  notice  to  be  given.     No  notice  was 
given ;  and  the  Order  of  Supersedeas  was  obtained  ex  parte,  anid 
was  only  discovered  on  application  at  the  office. 

Dec.  15.  The  Lord  Chancellor. — ^I  take  the  fact  to  be,  that  the 
first  Commission  was  taken  out  by  a  person,  who  did  not  know, 
that  the  act  of  shutting  up  a  banker's  shop  is  not  an  act  of  bank- 
ruptcy by  each  individual  partner.  Upon  the  application  to  me, 
stating,  that  the  Commission  was  taken  out  upon  that  supposed  act 
of  bankruptcy,  but  that  they  had  acts  of  bankruptcy,  that  would  sup- 
port a  Commission  of  a  later  date,  it  appeared  to  me,  that  these  ap- 
phcations  come  much  too  frequently ;  yet,  giving  credit  to  that  rep- 
resentation, and  there  being  no  intimation  then  of  any  other  appli- 
cation, I  acceded  to  the  purpose  then  suggested.  Afterwards,  od 
the  application  of  another  creditor  for  a  Commission,  to  be  supik>rt- 
ed  by  clear  acts  of  bankruptcy,  the  apprehension  of  extents  was 
mentioned ;  and  upon  the  principle  of  holding  an  even  hand  be- 
tween the  Crown  and  the  creditors  it  appeared  to  be  a  demand  of 
absolute  justice  to  supersede  the  first  Commission  and  grant  a  new 
one.  The  writ  of  Supersedeas  was  therefore  sealed.  Then  they 
endeavored  to  support  the  old  Commission  by  proving  acts  of  bank- 
ruptcy previous  to  the  20th  of  October ;  and  upon  an  application 
for  a  Procedendo,  and  to  supersede  the  Supersedeas,  the  question 
arises,  whether  I  ought  to  permit  the  first  or  the  second 
[*  544]  *  Commission  to  proceed.  Unless  circumstances  very  pre- 
judicial to  the  creditors  will  ensue,  it  is  not  proper,  that  a 
Commission  should  proceed,  unless  all  the  undertakings  to  the  Great 
Seal  are  made  good,  or  were  at  the  time  the  Commission  issued 
honestly  thought  capable  of  being  made  good.  The  case  as  to  one 
of  the  partners  in  this  Bank  was  propej  for  an  issue.  As  to  another, 
John  Jackson,  the  facts  proved  a^,  that  he  went  firom  the  country 
to  his  residence  in  London,  where  Pearson  had  a  conversation  with 
him,  which  is  stated  in  the  deposition  under  the  second  Commission. 
Jackson  had  a  prospect,  that  the  Bank  of  Newcastle  might  assist 
the  Bank  at  Wearmouth,  and  in  that  event  that  he  could  procure 
accommodation  in  London  ;  and  that  both  together  would  support 
the  Bank.     Pearson  communicates  to  him,  that  the  former  plan  of 

(1)  M»9  V.  Bhinetf,  3  MauL  4t  8elw.  556. 
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accommodation  from  the  Newcastle  Bank  had  foiled  ;  and  he  came 
to  London  on  the  28th  of  October  to  confer  with  Jackson  upon  the 
subject ;  who  in  that  conversation  admits,  that,  if  he  could  not  ob- 
tain the  former  accommodation,  he  should  fail  in  obtaining  the  lat- 
ter. Admitting,  that  he  had  a  house  in  Durham,  bis  domicil  was  in 
London ;  and  it  is  clear,  that  he  did  not  go  to  his  house  in  London 
in  such  a  way  as  to  commit  an  act  of  bankruptcy. 

Under  these  circumstances,  and  especially  as  there  is  no  danger 
of  intermediate  extents,  which  might  always  exist  undef  the  first 
Commission  fi:om  the  difficulty  of  proving  acts  of  bankruptcy  against 
all  the  six  partners,  the  first  Commission  must  be  superseded,  and  the 
aecond  must  proceed.  

With  respect  to  the  general  order  of  Lord  Rosalyn,  referred  to  in  the  princi- 
pal case,  see,  ante,  note  Ito  £7  parte  Leicester^  6  V.  429;  and  as  to  the  duty  of  a 
solicitor  to  exercise  a  reasonable  degree  of  diligent  inquiry,  before  he  takes  out  a 
commission  of  bankruptcy,  whether  it  can  be  supportcSil,  see  the  note  to  Ex  parte 
Thofrp^  1  V.  394 ;  see  also  the  notes  to  Er  parte  Siokea,  7  V.  405.  A  commission 
of  bankruptcy  has  been  sealed  in  the  middle  of  the  night,  in  order  to  anticipate 
an  extent:  s<Se  note  2  to  Bogera  v.  Mnekenzie,  4  V.  752. 
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IRoixs.— 1815,  Nov.  21,  23 ;  Dkc.  18.] 

Devise  to  devisor's  wife  of  all  his  real  and  personal  estates  for  her  life,  '*and  oiler 
her"  to  A.  and  his  male  issue :  *'for  want  of  male  issue  after  him  "  to  B.  and 
his  male  issue :  ^*  for  his  want  of  male  issue  ^  to  two  others  and  their  male  is- 
sue.   An  absolute  interest  in  A.  as  to  the  personal  estate  (a). 

Bequest  of  personal  property  to  a  man  and  his  issue  an  absolute  interest ;  but  a 
limitation  over  for  want  of  issue  living  at  his  death  is  good,  [p.  547.] 

The  sense  of  the  words  ^  die  without  issue,"  or  *'for  want  of  issue,"  not  to  be  de- 
parted/rom  without  satisfactory  evidence,  that  they  were  not  intended  in  that 
sense,  [p.  548.] 

Henbt  Donn  by  hia  Will  made  the  following  disposition : 

<<  I  give  my  dearly  beloved  wife  all  my  real  and  personal  estates 

for  her  life,  and  after  her  I  give  the  same  to  my  cousin,  Robert 

Donn,  of  Exon,  all  my  real  and  personal  estates  to  him  and  his  male 

issue.     For  want  of  male  issue  after  him  l  give  the  same  to  my 

(l]]Mer.20. 

(a)  There  is  a  different  construction  of  the  same  words,  as  applied  to  real  and 
personal  property.  Whether  there  can  be  an  estate  tail  in  personalty,  se^  ante, 
note  (a)  Fhrayce  v.  Ford,  2  V.  536,  where  some  conflicting  opinions  are  collected ; 
also,  note  (a)  RauHins  v.  Gotdfrap,  5  V.  440. 

Courts  seem  very  much  inclined  to  support  limitations,  even  of  personal  estate ; 
see  ante,  note  (a)  natolins  v.  Goldfrap,  5  V.  440 ;  note  (a)  Douglas  v.  Chatmer,  2 
V.  501 ;  note  (a)  Everett  v.  GeU,  1  V.  286. 

A  limitation  over  of  personal  property,  after  dying  under  age,  and  without  issue, 
was  held  good,  the  contingency  not  being  too -remote.  Jones  v.  Sotheron,  10  Gill 
4tJ.187. 
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cousin  William  Donn,  of  Odcomb,  and  bis  male  issue.  For  his  want 
of  male  issue  I  give  the  same  to  William  and  Samuel  Kitson,  taking 
the  name  of  Donn,  and  their  male  issue. 

Upon  the  death  of  Robert  Donn, -without  leaving  any  male  issue 
the  bill  was  filed  by  William  Donn  ;  praying  a  declaration,  that  the 
limitation  to  him  of  the  executory  interest  in  the  personal  estate  is 
valid. 

The  Defendants,  the  executors  of  Robert  Donn,  claimed  the  whole 
personal  estate,  as  vested  in  him  absolutely. 

Sir  Samuel  Romilly,  Mr.  Hart,  and  Mr.  MascaU,  for  the  Plaintiff. — 
The  question,  whether  a  limitation  over  of  personal  estate 
[*  546]  after  a  general  failure  of  issue  of  the  first  *  taker,  can  have 
efiect,  or  whether  he  takes  the  absolute  interest,  instead  of 
for  life  only,  is  a  question  of  intention;  but  the  Court  inclines  to  re- 
strain the  general  words  to  the  time  of  his  death ;  a  construction 
which  the  cases  of  Pinbury  v.  EUcin  (1)  and  Payne  v.  Stratton  (2) 
authorise  in  this  instance.  In  Pinbury  v.  IXcin  the  words  "  then 
after,"  were  construed  "  immediately  after,"  for  the  purpose  of  con- 
fining the  limitation  over  to  the  time  of  the  death.  The  words 
^'  after  her,"  in  the  first  part  of  this  clause  clearly  mean  immediately 
after  her  death ;  and  if  the  words  ^' after  him,"  are  not  restrained  in 
the  same  manner,  the  failure  of  issue  may  not  happen  until  centuries 
after  his  death.  By  no  construction  can  they  mean  after  the  deter- 
mination of  his  estate,  without  supplying  other  words ;  as,  "  and  his 
issue."  So  strong  has  been  the  inclination  of  the  Court  against  giv- 
ing the  words  a  sense,  that  would  disappoint  every  limitation  ingraft- 
ed upon  the  first,  that  even  the  same  words  have  received  a  difierent 
construction  in  the  same  Will  (3). 

Mr.  Leach  and  Mr.  TroUope,  for  the  Defendants. — ^In  the  two 
cases  mentioned  the  necessary  construction  was  immediately  after  the 
death.  The  meaning  of  the  words  "  after  her  "  is  after  the  deter- 
mination of  her  estate  for  life  ;  and  the  person  next  in  succession  is 
pointed  out.  Upon  the  Plaintiff's  construction,  if  the  widow  had  for- 
feited her  life  estate,  the  person  next  in  remainder  would  not  have 
been  entitled ;  a  construction,  which  the  Court  will  not 
[*  547]  adopt.  Whether  her  estate  *  determines  by  death,  or 
otherwise,  the  limitation  over  takes  effect ;  as  if  it  had  been 
thus  expressed  ;  "  next  I  give  the  same  to  WilFiam  Donn  ;"  and  that 
this  is  the  true  construction  is  clear  from  the  last  limitation,  "  for  his 
want  of  male  issue  "  to  the  Kitsdns.  There  is  no  reason  to  suppose, 
that  a  larger  interest  was  intended  for  William  Donn  than  for 
Robert ;  who  is  evidently  preferred  to  William. 

Dec.  I8th,  The  Master  of  the  Rolls  [Sir  William  Grant], — 
The  question  in  this  case  is,  whether  Robert  Donn  took  an  absolute 
interest  in  the  personal  estate,  or  whether  upon  his  death  without 

'  (1)  IP.  Will.  563. 

(2)  Cited  2  Atk.  647,  in  Read  v.  SneU. 

(3)  Forth  V.  Ckapmany  I  P.  WUL  663 ;  Croake  v.  Dt  Vandea,  ante^  vol.  xl  197. 
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male  issue  die  Plaintiff  did  not  become  entitled  onder  an  executory 
devise  in  his  favor.  There  is  no  doubt,  that  the  words  of  the^  .first 
devise,  standing  by  themselves,  would  be  sufficient  to  pass  the  abso- 
lute interest  in  the  personalty ;  but  it  is  contended,  that  they  are 
qualified  by  the  manner,  in  which  the  limitation  over  is  expressed, 
viz.  ^^  for  want  of  male  issue  after  him."  This,  it  is  said,  means,  for 
want  of  male  issue  living  at  his  death  ;  and  if  so,  there  is  no  doubt, 
that  the  limitation  over  is  good. 

.  In  the  case  of  Barhw  v.  Salter  (1)  I  took  occasion  to  express  my 
opinion  with  reference  to  the  principle  upon  which  cases  of  this  des- 
cription are  to  be  decided.  Whatever  is  the  sense,  whiclr  the  Court 
puts  upon  the  words  "  die  without  issue,"  or  "  for  want 
of  issue,"  when  *  standing  by  themselves,  let  it  not  be  de-  [•  548] 
parted  from  without  satis&ctory  evidence,  that  the  testator 
did  not  intend  to  use  thetn  in  that  sense.  In  the  case  of  Bigge  v. 
Bensley  (2)  Lord  Thurlow  says,  "  The  general  words  are  to  be  varied 
only  by  circumstances  arising  upon  fair  demonstration."  The  mean- 
ing is  sufficiently  obvious ;  though  the  words  are  perhaps  inaccurately 
reported..  Here  the  question  depends  entirely  upon  the  words 
'^  after  him  ; "  and  to  show,  that  those  words  are  equivalent  to  '^  liv-  . 
ing  at  his  death,"  it  must  be  argued,  first,  that  they  mean  the  same 
as  after  his  decease ;  and  then,  upon  the  case  of  rinbury  v.  Elkitiy 
that  the  words  "  after  his  decease,"  mean  immediately  after  or  at  his 
decease.  The  doubt  upon  the  case  of  Pinfmry  v.  Klkin  is,  whether 
the  word  ''  after  "  be  fairly  construed  or  not.  Lord  Thurlow  says  in 
Bigge  V.  Bensley y  that  the  distinction  uppn  the  words  'leaving  " 
and  "  after  "  goes  far  towards  overturning  the  rule. 

If,  however,  the  construction  in  Pinbury  v.  Elkin  was  right,  there 
is  no  doubt,  that  it  afibrded  a  distinct  period,  the  decease  of  the  first 
taker,  to  which  the  dying  without  issue  was  to  be  referred  ;  bat  here 
there  is  no  mention  whatever  of  Robert  Bonn's  decease.  The  words 
<'  after  him  "  are  much  more  indefinite.  It  would  not  do  to  substi- 
tute ''at"  for  ''after."  That  would  make  the  clause  nonsense. 
The  words  are  at  least  ambiguous.  They  may  admit  the  Plaintiff's 
construction  or  the  Defendant's.  My  own  opinion  is,  that  the  testa- 
tor attached  no  definite  idea  whatever  to  them  ;  or,  if  any,  not  that 
contended  for  by  the  Plaintiff.  That  is,  I  think,  evident  from  the 
context.  He  comprehends  all  his  real  and  personal  estate 
in  the  same  bequest ;  and  gives  the  whole,  first,  to  his  *  wife  [*  549] 
for  life,  and  after  her  to  Robert  Donn  and  his  male  issue  ; 
for  want  of  male  issue  after  him  to  William  Donn  and  his  male  issue ; 
for  his  want  of  male  issue  to  the  Kitsons.  The  words  "  after  him  " 
occur  only  in  the  first  limitation  over  ;  yet  there  is  not  the  least  rea- 
son to  suppose  an  intention  to  give  different  estates  to  these  different 
persons.  If  a  distinction  had  been  in  his  view,  it  is  hardly  possible, 
that  he  should  not  have  expressed  it  more  clearly.     Beyond  all 

(1)  Anit^  vol.  xvii.  479 ;  EltMi  v.  fofon,  atdt^  73 ;  see  the  DOte,  i.  28& 

(2)  1  Bro.  C.  C.  187. 
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questi(m,  if  Robert  Donn  had  died  in  the  testator's  life,  and  WiUiam 
had  been  the  first  taker,  he  would  have  taken  absolutely  ;  yet  it  is 
to  be  contended,  that  Robert  being  the  first  taker,  is  not  to  take  ab- 
solutely, though  William  would,  or  the  Kitsons,  if  they  had  taken. 
I  do  not  conceive,  that  the  testator  had  any  intention  to  make  such  a 
distinction.  The  effect  of  the  Plaintiff's  construction  would  he  to 
give  the  most  limited  and  restricted-  interest  to  the  first  person  he 
called  to  the  succession ;  who  is  presumed  the  first  in  his  regard. 

Here,  therefore,  is  not  a  clear  or  reasonable  demonstration,  that 
thc^  testator  used  th^  words  in  any  sense  different  from  that,  which 
the  Law  puts  upon  them.  This  Bill  must  therefore  be  dismissed 
without  costs.  .  . 

1.  This  case  is  likewijse  reported  in  1  Meriv.  20. 

2.  As  to  the  vaiying  construction  which  a  limitation  by  will  in  defiiult  of  issue 
may  bear,  according  to  the  qualifications  which  the  context  of  the  will  m&y  afford, 
see,  ttfUe^  the  notes  to  Everut  v.  OeU,  1  V.  286,  and  note  1  to  Fardyet  v.  IWd^  2 
V.536. 
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Petition  of  appeal  ordered  to  be  taken  off  the  File  with  costs,  as  upon  a  difierenl 
case,  and  introducing  a  variety  of  representation  not  made  in  the  Court  below. 

The  General  Order,  1725,  limiting  the  time  for  Appeal  to  one  month,  cannot  pre- 
vail against  the  practice  contrary  to  it. 

Appeal  not  barred  by  consent  to  an  Order  under  the  Decree;  but  that  Order 
pugiit  to  be  inserted  in  the  Petition  of  Appeal. 

Petition  of  Appeal  may  state  the  grounds  in  the  Answer  against  the  Decree^ 
[p.  551.] 

The  right  of  Appeal  not  to  be  lightly  refused,  [p.  551.1 

Few  cases  of  8ta^ng[  proceedings  under  a  Decree  pending  an  Appeal,  nnless  npon 
irreparable  mischief  (a),  [p.  &!.] 

A  Decree  was  made  at  the  Rolls,  directing  the  Defendant  to  join 
in  giving  An  authority  for  putting  up  to  sale  an  estate,  in  the  pur- 
chase of  which  he  was  jointly  concerned  with  the  Plaintiff;  and  di- 
recting a  reference  to  the  Master  to  settle  the -authority.  An  Order 
was  afterwards  obtained  on  Motion  by  the  Plaintiff,  with  the  De*- 

{a)  The  effect  of  appeals  in  staying  proceedings  is  regulated  by  the  Revised 
Statutes  of  New  York.  See  1  Barb.  Ch.  Pr.  b.  2,  ch.  1,  §  4,  p.  388-398 ;  Sea  Ins, 
Co.  V.  fFard,  20  Wend.  588;  Gregory  v.  Ihdge,  3  Paige,  90 ;  Graves  v.  Ma^pdrey 
6  Paige,  379;  see  also,  2  Smith,  Ch.  Pr.  68,  and  notes. 

It  has  been  settled  in  New  York,  that  an  appeal  from  an  order  refusing  a  resale 
of  premises  sold  by  a  Master  will  not,  of  itself,  prevent  the  purchaser  from  com- 
pleting his  purchase ;  and  the  appellant  will  not  be  entitleo  to  an  order  staying 
the  purchaser  from  completing,  his  purchase,  and  taking  possession  of  the  premises 
without'giving  security,  for  the  payment  of  the  rents  and  profits  of  the  premises  in 
the  mean  time,  and  that  no  waste  shall  be  committed.  American  Ins.  Co.  v.  Oak- 
Ity,  9  Paige,  496 ;  see  also,  Ciiu  Bank  v.  BangSy  4  Paige,  285 ;  Hart  v.  Mmot  of 
w&any,  3  Paige,  381.  ' 
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fendant^s  coneent,  recited  in  the  Order,  that  the  Master  should 
settle  the  particulars  of  sale.  A  Petition  of  Appeal  was  afterwards 
presented  by  the  Defendant. 

Sir  Samuel  RomiUy  and  Mr.  Cooke^  for  the  Plaintiflf,  moved  that 
the  Petition  of  Appeal  should  be  taken  off  the  file  (1)  for  irregular- 
ity, on  the  following  grounds  :  first,  that  it  was  fi^ed  after  the  time 
limited  for  Appeal  by  the  General  Order  of  Court,  1725  (2)  :  sec- 
ondly, that  it  contained  a  variety  of  matter,  not  stated,  either  in  the 
pleadings,  or  the  Decree  :  thirdly,  the  Order,  that  the  Master  should 
settle  the  particulars  of  sale  made  with  the  consent  of  the  Appellant. 

Mr.  Hart  and  Mr.  Spranger,  for  the  Defendant,  opposed  the 
Motion. 

• 

Dee.  21.  Lord  Chancellor  [£ldon]. — As  to  the  first  ground  of 
this  Motion,  the  Court  has  been  so  long  in  the  habit  of  per- 
mitting *  Appeal  beyond  the  time  limited  by  that  General  [*  551] 
Order,  that  I  am  not  justified  in  ordering  this  Petition  to 
be  taken  off  the  file  on  that  ground.  As  to  the  second  ground,  it  is 
not  at  all  irregular  to  set  forth  in  the  Appeal  the  grounds  stated  in 
the  answer  against  making  such  a  Decree.  This  Petition,  taking  no 
notice  of  the  Order  made  by  consent,  states  with  great  inaccuracy 
an  award,  under  a  reference  to  arbitration  between  these  parties, 
made  a  rule  of  the  Court  of  King's  Bench  ;  that  an  attachment  is- 
sued against  the  petitioner ;  and  sets  forth  at  great  length  the  inter- 
rogatory exhibited  to  him  upon  the  inquiry,  whether  he  was  guilty  of 
a  breach  of  the  award,  and  his  answer  to  that  interrogatory  also  at 
great  length,  in  hcec  verba  ;  not  a  word  of  all  which  is  either  in  the 
pleadings  or  evidence.  The  single  question  upon  the  Appeal  would 
be,  whether  the  construction  of  the  Award  by  the  Master  of  the 
Rolls  is  right ;  and  it  is  a  great  grievance,  that  all  these  proceedings 
in  the  Court  of  King's  Bench,  for  which  there  is  no  authority  in  the 
pleadings,  are  unnecessarily  set  forth  in  the  Petition  of  Appeal. 

As  to  the  effect  of  the  Order  by  consent,  very  grave  reasons  are 
required  to  induce  the  Court  to  refuse  the  benefit  of  Appeal.  It  is 
therefore  difficult  to  say,  that  such  an  Order  made  it  impossible  for 
the  Defendant  to  appeal ;  but  he  ought  to  have  inserte4  that  Order 
in  his  petition.  There  are  very  few  cases  of  applications  to  stay 
proceedings  under  a  Decree,  unless  irreparable  mischief  may  be  the 
consequence  of  proceeding,  until  the  appeal  shall  be  heard  (3)  ; 
but,  if  the  Appellant,  instead  of  putting  the  other  party 
to  expense,  thinks  proper  to  decline  *  opposition,  and  [*  552] 
consents  to  measures,  which  the  Court  would  enforce, 
it  is  too  much  to  say,  that  such  consent  barred  his  Appeal.     If  at  the 

(1)  These  petitions  are  filed  in  the  Register's  Ofiice. 

(2)  See  the  Orders  5th  June  and  9th  July,  1725,  in  Mr.  Beames's  edition  of  the 
General  Orders,  334,  7,  and  the  note,  ante^  468. 

(2)  .^Jtle,  fVf^  V.  Foy,  vol.  xviii.  452 ;  see  37i«  Warden  and  Minor  Canons  rf 
SL  PauPs  v.  Morris,  ix.  316,  and  the  note. 
VOL.  XIX.  24 
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time  he  intended  not  to  appeal,  that  might  place  it  in  a  different 
view. 

The  ground,  however,  upon  which  this  Petition  of  Appeal  must 
be  taken  off  the  file  is,  that  it  is  an  Appeal  upon  a  different  case 
from  that,  on  which  the  Decree  was  made ;  and  introduces  a  variety 
of  representation,  that  was  not  made  in  the  court  below.  This  Pe- 
tition of  Appeal  must  therefore  be  taken  off  the  file,  without  preju- 
dice to  presenting  another  in  a  more  regular  form.  The  Order  to 
take  it  off  the  file  must  be  made  with  costs ;  the  deposit  to  go  in 
part  of  the  costs.  

1.  It  would  be  most  injurious  to  suitors  if  (unless  by  order  made  oa  a  special 
case  shown)  an  appeal,  even  to  the  House  of  Lords,  were  to  have  the  effect  of 
staying  proceedings  under  a  decree:  see,  anU^  note  4  to  71ie  Canons  of  St.  PauTs 
V.  CnekeU,  2  V.  563. 

2.  Though  an  appellant  from  a  decree  pronounced  at  the  Rolls  cannot  be  per- 
mitted to  present  a  new  case  to  the  Lord  Chancellor,  yet,  it  seems,  he  may  go  into 
new  evidence :  see  note  2  to  HiU  v.  Chapman^  1  V.  405. 

3.  The  proceedings  upon  the  hearing  of  the  appeal  in  the  principal  suit,  are  re- 
ported in  1  Swanst  43,  and  in  1  Wils.  ch.  34.  The  decree  miade  at  the  Rolls  was 
affinned. 
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[1816,  Jan.  19.] 

Commission  to  examine  witnesses  abroad  executed  and  returned  ;  the  Pefendant, 
who  had  not  Interrogatories  prepared,  not  having  had  the  opportunity  of  cross- 
examining.  A  new  Commission  granted  for  that  purpose ;  the  Defendant  to 
state,  whom  he  wishes  and  undertakes  to  cross  examine ;  but  the  Plaintifrs 
depositions  not  suppressed  (a). 

Commissioners  for  examination  of  witnesses  are  to  act  impartially ;  though  to  a 
certain  extent  they  have  under  their  particular  care  the  interest  of  the  party 
appointing  them,  [p.  553.] 

As  to  the  modern  practice*  in  country  causes  to  supply  Interrogatories  from  time 
to  time,  until  the  supply  of  witnesses  is  exliausted,  Qiuere,  [p.  554.] 

Practice  formerly  to  prepare  all  the  Interrogatories  both  for  cross-examination  and 
original  examination  of  Defendant's  witnesses  before  Commission  opened, 
[p.  555.] 

Instances  afler  Commission  executed  of  a  new  Commission  granted  or  refused  to 
a  Defendant,  not  having  Interrogatories  prepared,  at  discretion :  to  be  granted 
with  very  deliberate  attention  to  the  circumstances  ;  not  suppressing  the  depo- 
sitions taken ;  but,  if  necessary,  and  a  reasonable  account  given,  why  the  Dcv 
fendant's  case  was  not  brongnt  forward  under  the  first  Commission,  allowing 
him  a  new  one  for  cross-examination  and  the  direct  examination  of  his  own 
witnesses,  [p.  556.] 

Two  suits  were  instituted  upon  Bill  and  Cross-bill ;  and  a  Cora- 
mission  for  the  examination  of  witnesses  at  Leghorn  issued  in  each 
cause  (1).     The  Commission  of  Campbell  the  Plaintiff  in  the  origi- 

(a)  As  to  the  execution  of  a  Commission  to  examine  witnesses  out  of  the  State, 
1  Barbour,  Ch.  Pr.  298-305. 
(1)  JSToUt  V.  Garland,  anit^  372;  and  the  note,  378. 
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nal  cause,  was  sent  over  to  Lisbon,  with  interrogatories  prepared ; 
and  was  executed,  and  returned. 

*  Sir  Samuel  Uomilly,  for  the  Defendant  in  the  original  [*  553] 
Cause,  moved  to  suppress   the  depositions  taken  under 

that  Commission,  on  the  ground,  that  the  Commission  had  been  exe- 
cuted and  closed  without  giving  him  the  opportunity  of  cross  ex- 
amining. 

Mr.  Hart,  for  the  Plaintiff. 

The  Lord  Chancellor  [Eldon] — This  application  is  extreme- 
ly important  with  reference  to  the  general  practice.  The  Com- 
missioners, who  are  persons  resident  at  Lisbon,  appointed  iii 
this  country  on  both  sides,  appeair  to  have  considered  themselves 
judges  on  one  side  more  than  impartial  judges  ought.  That 
is  a  common,  but  a  very  gross,  mistake.  They  are  to  act  im- 
partially :  but  to  a  certain  extent  on  both  sides'  they  have  under 
their  particular  care  the  interest  of  the  party  appointing  them^  The 
Commission  of  the  Plaintiff  in  the  original  Cause  was  sent  over  with 
interrogatories,  I  believe^  annexed,  but  either  annexed,  or  so  prepar- 
ed, that  they  accompanied,  and  arrived  at  Leghorn  with  the  Com- 
mission. Interrogatories  had  been  prepared,  as  is  suggested,  on  the 
part  of  Scougal ;  but  were  neither  annexed,  nor  sent  over  with  that 
Commission.  The  Commission  in  the  cross  cause  went  to  Leghorn  ; 
and  I  apprehend,  though  not  sure  that  I  understand  it  right,  that 
the  interrogatories  on  the  part  of  the  Defendant  in  the  original  cause, 
did  go  to  Leghorn  with  that  Commission.  Whether  interrogatories 
in  the  cross  cause  went  with  the  Commission  is  not  material ;  nor 
does  it  appear  upon  the  affidavits,  which  contain  an  imputation  of 
some  practice,  when  that  Commission  arrived  at  Lisbon,  to  exclude 
the  Defendant's  witnesses.  That  is  not  clear ;  and  is  denied  ;  but 
not  so  denied,  as  it  would  have  been,  if  there  was  no  foundation 
for  it,  and  the  proceeding  had  been  in  this,  instead  of  a  foreign 
country. 

*  The  Defendant  Scougal  states  his  case  thus :  that  he  [*  554] 
intended  to  examine  witnesses  under  the  Commission,  that 

was  executed,  at  least  to  cross-examine ;  and  gave  notice  of  his  in- 
tention to  his  own  Commissioners,  depending  on  their  communicat- 
ing that  intention  to  the  others ;  and  understood,  and  had  assur- 
ance that  the  meeting  was  to  be  on  the  31st  of  May )  but  on  that 
day  he  found,  that  on  the  30th  the  Commissioners  had  met  under 
the  Commission  in  the  original  cause,  and  closed,  and  sealed  it  up. 
It  is  represented  to  have  been  understood  by  all  the  Commissioners 
then  assembled,  that  the  Defendant  intended  at  least  to  cross-exam- 
ine some  denying  notice ;  but  the  reason  assigned  for  closing  the 
Commission  is  that,  as  the  Defendant  had  no  interrogatories  prepar- 
ed, annexed  to  the  Commission,  and  signed  by  Counsel,  and  as  he 
professed  the  intention  to  exhibit  interrogatories,  which  he  enabled 
himself  to  frame  by  looking  at  those  in  the  cross  cause,  -such  inter- 
rogatories, if  presented  to  them,  would  be  improperly  presented,  and 
they  could  not  examine  upon  them  ;  the  Defendant  stating,  that  he 
did  expect  interrogatories  from  this  country ;  and  would  have  exhibited 
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them  regularly,  had  they  arrived.  Under  these  circumstances  he 
moves  to  have  the  depositions  taken  in  the  original  cause  suppressed, 
not  for  a  new  Commission. 

As  to  town  causes  there  is  no  difficulty  ;  but  the  practice  in  coun- 
try causes  in  England,  as  it  is  represented  at  the  Bar,  is  to  feed 
the  Commissioners  from  time  to  time  with  interrogatories  for  the 
examination  of  witnesses,  as  they  can  be  presented  either  for  origi- 
nal or  cross-examination,  until  the  Commissioners  find,  that  the  sup- 
ply of  witnesses  is  exhausted,  and  that  an  end  is  put  to  it.  That 
was  not  the  practice  formerly.  I  have  frequently,  when 
[*  555]  at  the  Bar,  drawn  interrogatories,  *  guessing  at  what  any 
witness,  to  be  examined  to  any  fact  in  any  issue,  could 
possibly  represent;  and, the  interrogatories  both  for  the  cross  exami- 
nation, and  for  the  original  examination  of  the  Defendant's  witness- 
es, were  prepared,  before  the  Commission  was  opened.  Of  late 
there  is  no  doubt,  interrogatories  have  been  sent  down  to  the  coun- 
try from  time  to  time  as  often  as  prudence  required,  and  were  re- 
turned, and  the  Court%cted  upon  examinations  so  taken  and  re- 
turned. 

It  has  been  pressed  with  force,  if  that  can  be  done  with  regard  to 
a  Commission  here,  upon  what  principle  is  it  not  to  be  done,  where 
the  examination  is  abroad  ?  And  it  is  difficult  to  find  a  solid  dis- 
tinction, except  what  is  founded  on  the  observation,  that  the  one 
case  admits  infinitely  greater  delay  than  the  other ;  but  that  delay,  if 
necessary  to  justice;  must,  as  in  every  other  case,  be  tolerated. 

I  had  so  much  doubt  upon  that  practice,  that  I  wished  to  have  it 
very  distinctly  ascertained.  I  have  not  been  able  by  any  inquiry  to 
find  that  general  opinion,  that  would  justify' me  in  saying,  it  is  the 
practice ;  but  the  difficulty  I  have  found  has  induced  me  to  change 
my  opinion  ;  and  to  think,  that  I  ought  to  determine  between  these 
parties  ;  and,  with. reference  to  the  general  practice  both  as  to  Com- 
missions in  the  country  and  abroad  I  shall  require  the  Masters  to 
certify  the  practice ;  and  upon  that  information  with  the  assistance 
of  tlie  Master  of  the  Rolls  and  the  Vice  Chancellor  determine,  what 
shall  be  the  practice  in  future.  This  I  do  find ;  that  in  this  country 
where  Commissions  have  been  executed,  and  even  where  no  inter- 
rogatories have  been  exhibited,  or  are  ready,  this  Court 
[*.556]  has  in  certain  cases  granted,  and  in  ^others  refused,  a 
new  Commission  at  the  instance  of  such  a  Defendant,  not 
having  interrogatories  read^  ;  making  it,  wiiich  is  always  to  be  re- 
gretted, a  subject  of  discretion  in  the  particular  case,  whether  to 
grant  or  refuse  the  new  Commission.  It  was  granted  in  a  case  in 
Lord  Coventry's  family  (I).  It  must  always  be  granted  with  very 
deliberate  attention  to  the  circumstances ;  and  the  course  in  such  a 
case  is  not  to  suppress  the  depositions  under  the  first  Commission, 
but,  if  necessary,  and  if  a  reasonable  account  is  given,  why  the  De- 


(1)  EaH  of  Coventry  y.  Countess  of  Coventry^  1  Dick.  25;  Twrhot  v. 
antt^  voL  viii.  315 ;  Orders  in  Chancery,  Mr.  Beames's  edit.  96, 7,  ld3b 
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Yendanl's  case  was  not  brought  before  the  Court  under  the  first  Com- 
mission, to  allow  him  a  new  Commission  for  cross-examination,  and 
the  direct  examination  of  bis  own  witnesses. 

The  result  upon  ^ese  affidavits  is,  that  the  Defendant  meant  to 
examine  in  the  execution  of  the  Commission  in  the  original  cause ; 
which  Commission  was  accompanied  with  interrogatories  by  the 
Plaintiff:  and  supposing  it  to  be  true,  that  the  Defendant  expected 
interrogatories  from  this  country,  he  meant  to  secure  to  himself  the 
means  and  the  opportunity  of  cross-examining.  When  he  got  to 
the  country,  in  which  the  Commission  was  to  be  executed,  he  ap- 
plied to  his  own*  Commissioners  for  the  appointment  of  a  day ; 
which  was  not  denied  by  them;  but  they  met  th^day  before  with- 
out giving:  him  the  ppportunity  of  applying :  and  they  do  not  repre- 
sent, that  they  were  led  to  close  the  Commission  by  the  practice, 
stated  at  the  Biar.  It  is,  therefore,  too  hard  to  close  this 
case  without  *  giving  this  party  the  opportunity  of  cross-  [*  557] 
examining,  and  of  examining  his  own  witnesses. 

After  some  observations  from  the  Bar  the  Order  was  made  for  a 

new  Commission  to  cross-examine  the  Plaintiff's  witnesses,  to  be 

directed  to  new  Commissioners,  and  executed  without  delay ;  and 

'the  Defendant  was  required  to  state  by  affidavit,  whom  he  wishes 

and  undertaken  to  cross-examine.  • 

For  some  of  the  Iftadin^^  rules,  with  respect  to  commissions  for  the  examioa- 
tion  of  witnesses  who  are  abroad,  see,  anie^  the  notes  to  RougemotU  v.  TVie  Royal 
Exchcmge  ^surance  Company^  7  V.  304;  and  that  a  second  commission  will 
be  granted,  whenever  reasonable  groands  for  the  application  are  shown,  see 
Twboi  v. ,  8  Ves.  316. 


WHITEHEAD,  Ex  parte  (1). 
[1815,  Nov.  8 ;  1816,  Jaw.  31.] 

Tax  value  of  an  annuity,  to  be  proved  in  bankruptcy,  is,  not  the  stipulated  price 
for  redemption,  nor  the  original  price  simply,  but,  in  the  absence  of  any  pecu- 
liar circumstances,  the  original  price,  with  the  variation  occasioned  by  the 
lapse  of  time  since  the  grant. 

By  indentures,  dated  the  19th  of  November,  1808,  the  Petitioner 
in  consideration  of  2506/.,  purchased^  an  annuity  of  338/.  for  three 
lives  and  the  life  of  the  survivor,  secured  by  warrant  of  attorney  and 
by  surrender  and  assignment  of  copyhold  and  leasehold  premises, 
subject  to  redemption  on  payment  of  2685Z.,  being  the  original  con- 
sideration, with  half  a  year's  annuity. 

On  the   2d   of  August,    1814,    the    grantor  became  a   bank- 

(1)  1  Mer.  10, 137,  724 ;  3  Rose's  Bank.  Cases,  358. 
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rupt.  The  petitioner  applied  to  prove  the  value  of  the  annoi-' 
ty,  as  a  debt  under  the  Conunissiony  according  to  the  valua- 
tion of  Mr.  Morgan,  the  actuary,  at  6104/. ;  estimating  the  value 
according  tp  the  rate,  at  which  the  like  annuity  might  have  been 
purchased  from  the  Commissioners  for  the  redemption  of  the  na- 
tional debt,  regard  being  had  to  the  lives  and  their  state  of  health, 
and  the  price  of  the  3  per  cents,  being  on  the  2d  of  August,  1814, 
67,  and  under  68.  The  Commissioners  refused  to  admit  the  prooi 
for  more  than  2685/.,  the  sum  mentioned  in  the  clause  for  redemp- 
tion. 

The  Petition,  stating,  that  all  the  lives  are  in  existence,  and  may 
be  considered  good  lives,  prayed,  that  the  proof  may  be  admitted  for 
6104/. 

Sir  Samuel  ilomt//y  and  Mr.  Hart,  in  support  of  the  Petition,  con- 
tended, upon  the  authority  of  Ex  parte  Thutlewood  (1),  that  in  as- 
certaining the  value  of  an  annuity  the  Commissioners  must  take 
into  consideration  the  circumstances ;  and  that  the  sum,'  mentioned 
in  the  clause  of  redemption,  cannot  be  taken  as  the  value  ;  that  pro- 
vision applying  only  to  the  case  of  solvency,  not  to  the  payment  of  a 
dividend  only. 

Mr.  Leach,  Mr.-  Belly  and  Mr.  Montague,  for  the  Assignees. — ^The 
case  Ex  parte  ThistUwood  is  a  direct  authority  against  this  applica- 
tion ;  admitting,  that  generally  the  price  paid  is  to  be  taken  as  the 
value  to  be  proved ;  but  special  circumstances  may  create 
[*  559J  an  exception  to  *  the  rule,  as  in  that  instance ;  the  price 
being  calculated  upon  the  infirm  state  of  the  grantee's 
health,  and  subject  fo  the  contingency,  whether  he  would  recover. 
It  is  impossible  to  state  any  other  principle.  This  annuity  was  pur- 
chased for  three  lives,  at  seven  years'  purchase,  with  a  proviso  for 
redemption,  on  payment  of  the  price,  with  half  a  year's  annuity  in 
addition ;  and  on  the  grantor's  bankruptcy,  after  the  annuity  had 
been  enjoyed  six  years,  the  grantee  claims  to  prove  a  much  larger 
sum  upon  the  valuation  of  Mr.  Morgan  ;  who  states,  that  in  estimat- 
ing the  value  he  proceeded  upon  general  principles,  according  to  the 
ordinary  profit  of  money  :  but  does  any  person  lay  out  his  money  in 
annuities,  under  the  stigma  attached  to  such  transactions,  upon  the 
terms  of  ordinary  profit?  This  valuation  proceeds  also  upon  the 
average  value  of  lives :  but  a  dealer  for  an  annuity  looks  at  the  par- 
ticular life ;  and  considers  the  habits  and  circumstances  of  individu- 
als, whose  lives  are  all  equcjly  insurable.  Farther,  the  value  is  much 
influenced  by  the  security  for  regular  payment,  without  hazard  or  dif- 
ficulty ;  which  is  subject  to  th^greatest  uncertainty,  according  to  the 
nature  of  the  security ;  if  personal  merely,  depending  most  essen- 
tially upon  character  and  other  circumstances,  that  never  enter  into 
the  consideration  of  an  actuary  ;  whose  calculation  is  mere  theory ; 
giving  a  general  abstract  value  of  any  annuity,  with  reference  to 
nothing  more  than  age,  if  the  lives  are  considered  insurable,  and  the 

(1)  ^n/e,  236;  1  Rose's  Bank.  Cases,  290. 
VOL.  XIX.  24* 
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price  of  the  funds ;  a  sudden  rise  of  which  may  thus  double  the  valu- 
ation, all  other  things  remaining  the  same,  or  perhaps  most  essentially 
and  partially  varied  by  the  grantor's  bankruptcy.  The  actuary  ad« 
mits,  that  his  valuation  is  not  the  niiarket  price,  nor  what  any  one 
would  give ;  merely  specifying  the  annuity,  which  upon  certain  prin- 
cifdes  and  terms  Government  would  give  for  such  a  con- 
sideration ;  *  supposing  the  lives,  and  security  good,  and  [*  560] 
the  payment  regular.  Can  that  determine  the  value  in  a 
case  perhaps  the  reverse  in  all  those  respects?  A  Court,  which  can- 
not surmount  these  difficulties  by  any  inquiry  into  the  habit  of  life 
and  probability  of  payment,  must  adopt  some  general  rule ;  and  the 
most  rational  is  that,  which  takes  the  price,  stipulated  for  the  an- 
nuity, the  declared  opinion  of  both  parties,  who  must  be  presumed 
to  have  dealt  fairly,  as  the  best  evidence  of  the  real  value  at  the  time 
of  the  purchase  ;  which,  with  a  deduction  for  the  time  of  enjoyment, 
forms  a  satisfactory  general  rule.  The  rule  adopted  by  the  Commis- 
sioners, taking  the  sum  fixed  for  redemption  as  the  criterion,  is  not 
right ;  that  being  a  sum,  agreed  upon  for. that  purpose,  beyond  the 
value. 

Sir  Samuel  Romilly,  in  reply. — ^This  is  a  question  of  great  im- 
portance certainly  ;  as  some  rule  must  be  laid  down,  if  that  was  not 
done  in  Ex  parte  Thistlewood,  to  govern  this  question,  as  to  the  val- 
ue of  an  annuity,  to  be  ascertained  in  the  Court  of  Chancery.  In 
this  case  we  all  differ  from  the  Commissioners.  The  clause  of  re- 
demption provides  for  the  case^  where  the  whole  sum  is  to  be  actu- 
ally received  ;  not  for  the  event  of  bankruptcy  ;  where  the  annui* 
tant  must  come  in  merely  as  a  creditor  for  a  dividend.  Suppose 
two  of  the  lives  had  dropped,  and  the  third  in  a  state  of  extremely 
bad  health,  is  the  clause  of  redemption  to  determine  the  value  in 
that  case  ?  There  is  no  justice  in  taking  the  original  price,  with  a 
deduction  for  the  time  of  enjoyment.  There  may  be  a  variation  in 
the  lives :  one  or  two  may  have  fallen  ;  or  an  alteration  in  the  value 
of  money  and  the  price  of  Stock;  Must  not  all  these  circumstances 
be  taken  into  the  account ;  and  why  is  a  different  rule  to 
prevail  in  *  valuing  this  and  all  other  property?  In  csti-  [•  561] 
mating  the  value  of  an  annuity  at  the  time  of  the  grant  one 
material  ingredient  is  the  security  ;  which  is  nothing,  when  the  val- 
ue is  to  be  proved  in  bankruptcy.  The  market-price  means  only 
the  value  of  an  annuity,  effectually  secured  upon  good  lives,  of  a 
given  age,  capable  of  valuation  to  a  shilling.  Why  is  any  stigma 
attached  to  these  transactions,  permitted  and  authorised  as  they  are, 
in  certain  forms,  by  the  Legislatupe,  and,  in  many  instances,  very 
beneficial  to  individuals  ?  The  security  being  gone  by  the  bankrupt- 
cy, and  the  other  circumstances  liable  to  fluctuation,  the  only  prac^ 
tical  rule  is  the  valuation  of  persons,  whose  integrity  and  experience 
in  such  calculations  insure  the  feirest  and  most  probable  estimate  of 
the  actual  value  at  the  time. 

The  Lord  Chancellor  [Eldon]. — Whether  my  decision  in  Thii- 
ilewotuTt  Case  was  under  the  particular  circumstances  right  or  wrong, 
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those  circumstances  do  not  occur  in  this  case^  On  that  occasion, 
having  very  considerable  doubt  as  to  what  ought  to  be  the  rule,  I 
inquired  as  to  the  habit  of  the  Masters  of  the  Court,  and  of  Com- 
missiooers  of  Bankruptcy  ;  and  the  result  was,  that  some  took  the 
price  of  the  annuity  with  a  deduction  for  the  time  clasped  :  others, 
admitting,  that  if  the  original  transaction  was  fair,  the  price  was  the 
estimated  value  then,  said  non  constat  that  now  the  parties  may  not 
think  it  worth  more  or  less  ;  and,  therefore,  the  actual  value  cannot 
depend  merely  upon  the  original  price  ;  though  that  is  certainly  more 
or  less  of  evidence  with  the  other  circumstances.  Whether  the 
Masters  or  the  Commissioners  have  since  come  to  any  general  prac- 
tice I  do  not  know. 

This  case,  therefore,  comes  here  to  be  decided  for  the 
[*  562]  ^  first  time.  The  Act  of  Parliament  (1)  makes  no  differ- 
ence; the  real  intention  of  that  Act  being  that  the  credi- 
tor by  a  covenant  for  an  annuity  should  stand  precisely  in  the  situa- 
tion of  one,  who  could  have  proved  before  that  Act ;  whose  proof 
'  Was  to  be  according  to  the  value ;  how  to  be  estimated  has  never 
been  decided.  The  proposition  appears  very  simple,  that  the  annu- 
ity, when  you  come  to  set  a  value  upon  it,  must  be  considered  as 
well  secured  :  but  in  every  case  of  an  annuity,  not  by  will,  but  where 
it  is  part  of  the  testator's  debts,  if  the  assets  are  insufficient,  the  case 
presented  is  one,  where  the  security  is  not  sufficient :  yet  the  value 
is  always  estimated,  as  if  the  annuity  was  well  secured ;  and  then 
the  annuitant  participates  in  the  same  manner  as  a  legatee  of  a  sum 
reported  due  to  him.  How  is  the  valiie  to  be  estimated  as  to  future 
payments,  which  cannot  be  made ;  whether  considering  it  a  good 
security  at  the  time,  or  considering  the  original  price  and  the  lapse 
of  time? 

If  the  difficulty  is  so  great,  and  the  practice  as  loose,  as  it  appears 
to  be,  it  requires  considerable  attention  to  decide.  I  cannot  agree 
with  the  Commissioners,  that  the  clause  of  redemption  will  do.  If 
the  whole  of  the  original  price  in  1808  is  to  be  received  as  the  stip- 
ulated price  of  redemption  in  1814,  how  can  ,that  form  the  rule  upon 
a  bankruptcy,  when  only  a  dividend  is  to  be  taken  ?  This  must  be 
decided  upon  the  case,  that  at  the  time  of  the  contract  there  were 
no  circumstances  distinguishing  it  from  general  cases^;  and 
[*  563J  the  rule  must  be  *  the  same,  whether  there  is  a  clause  of 
redemption  or  not. 

Jan.  Slst.  The  Order  declared,  that  the  sum  of  2506/.,  being 
the  consideration  paid  by  the  petitioner  for  the  purchase  of  the  an- 
nuity of  358/.,  granted  for  three  lives,  which  were  still  in  existence 
at  the  date  of  the  Commission,  is  to  be  considered  as  the  value 
thereof  at  the  time  the  same  was  granted ;  and  that  the  same  ought 
to  be  considered  as  diminished  in  value  at  the  time  of  the  date  of 
the  Commission  by  reason  that  part  of  the  time,  for  which  it  was 

(1)  Stat  49  Geo.  III.  c.  121,  8. 17 ;  Ez  parte  Key,  1  Madd.  436. 
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granted/was  elapsed  since  the  grant;  and,  there  being  in  this  case 
no  special  circumstances,  it  was  ordered,  that  the  petitioner  be  at 
liberty  to  prove  for  the  value  of  the  annuity  at  the  date  of  the  Com- 
mission, to  be  estimated  by  the  Commissioners,  having*  regard  to  the 
declaration  aforesaid,  and  also  to  the  time,  which  elapsed  between 
the  last  day,  on  which  the  same  was  payable,  and  the  date  of  the 
Commission,  and  also  the  arrears  up  to  the  last  day  before  the  date 
of  the  Commission,  on  which  the  same  was  payable,  and  remaining 
unpaid  at  the  date  thereof  (1). 

1.  This  case  is  likewise  reported  in  1  Meriv.  10  and  127,  and  in  2  Rose,  35d. 

2.  As  to  the  principle  upon  which  the  value  of  an  annuity  is  to  be  calculated, 
see,  ante,  note  2  to  Franks  v.  Cooper,  4  V.  763,  and  note  4  to  Gibson  v.  Jei/ts'.  6 
V.867.  "^ 
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[1816,  Feb.  1, 3.] 

Possession  by  a  purchaser  according  to  the  contract  not  a  ground  for  payment  of 
the  money  into  Court  on  objections  to  the  title.  Acts  of  alteration  or  destruc- 
tion, against  the  nature  of  the  contract,  are ;  and  slighter  acts,  after  the  objec- 
tions discovered,  would  be  more  effectual  for  that  purpose,  than  if  done  with  an 
understanding  on  one  side,  that  there  is  a  title,  on  the  other,  that  there  is  not 

Reference  of  title  on  Motion  before  Answer. 

The  Plaintiff  in  a  Bill  for  the  specific  performance  of  a  contract 
for  the  sale  of  an  estate  to  the  Defendant  moved  before  Answer  for 
payment  into  Court  of  two  instalments  of  the  purchase-money  due 
under  the  contract.  The  Defendant  was  soon  after  the  date  of  the 
contract  let  into  possession,  according  to  one  of  tlie  conditions  of 
sale.  Objections  were  taken  to  the  title;  after  which,  as  appeared 
by  the  affidavits,  the  Defendant  had  cut  underwood,  as  it  was  al- 
leged, in  the  proper  course ;  and  had  done  some  other  acts ;  the 
principal  of  which  was  cutting  jdown  an  old  ornamental  ash  and  a 
cherry-tree. 

Sir  Samuel  RomiUy  and  Mr.  Richards,  in  support  of  the  Motion  ; 
Mr.  Wingfield,  for  the  Defendant. 

The  Lord  Chancellor  [Eldon]. — I  will  state  the  principle  of 
these  cases  (3)  ;  which  do  not  seem  to  be  understood.     Where  pos- 

(1)  The  rule  established  by  this  case  is  adopted  by  the  Stat.  6  Geo.  IV.  c.  16, 
8.  54. 
'  (2)*  1  Mer.  133. 

(3)  Gibson  v.  Clarke,  1  Ves.  &  Bea.  500;  darke  v.  WUson,  ante,  vol.  xv.  317; 
Bwroughs  V.  Oakley,  Fox  v.  Birch,  Bonner  v.  Johnston,  1  Mer.  52,  105,  366;  Mor- 
gan V.  Shaw,  Bradshaw  v.  Bradshaio,  CnUchley  v.  Jemingham,  2  Mer.  103,  lS8y 
481)  502 ;  CvUer  v.  Simons,  Smith  v.  lAoyd,  Boothby  v.  tValker,  Clarke  v.  EUicU 
1  Madd.  83, 197,  606;  Brando/  v.  Teal,  Gdl  v.  Watson,  3  Madd.  219,  225 ;  /ftV*- 
hrm  V.  Evered,  4  Madd.  53 ;  Blackbvm  v.  Staec,  6  Madd.  69;  Wynne  V.  Griffith,  1 . 
Sim.  &  Stu.  147. 
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session  is  agreed  to  be  delivered,  with  nothing  more,  if  there  is  a 
dispute  about  the  title,  the  vendor  cannot  come  to  secure  the  pur- 
'chase-money ;  but,  if  the  nature  of  the  agreement  is,  that  the  pur- 
chaser is  to  enjoy  the  estate,  such  as  it  is,  and  he  takes 
[*  565]     upon  himself  to  alter  the  nature,  or  destroy  part,  *  of  the 
estate,  he  puts  his  possession  under  circumstances  difierent 
from  those,  which  his  engagement  required. 

I  collect  from  the  affidavits  on  both  sides,  that  most  of  these  acts 
were  done,  after  the  objections  to  the  title  were  discovered  ;  which 
does  not  correspond  with  the  assertion,  that  all  was  done  under  the 
encouragement,  that  a  title  would  be  made  :  and  much  slighter  acts, 
done,  not  under  that  impression,  would  have  more  effect  upon  the 
subject  of  payment  of  money  into  Court,  than  in  the  case  of  an  un- 
derstanding by  the  one  party,  that  a  title  could  not  be  made,  and  by 
the  other  that  it  could.  I  do  not  quarrel  with  the  cutting  the  under- 
wood ;  which  may  be  right. 

The  Order,  as  stated  from  the  Register's  Book,  1  Mer.  378,  n.  (b) 
was  for  a  reference  to  the  Master  to  see,  whether  a  good  title  could 
be  made  (2)  according  to  the  agreement ;  and  in  case  the  Master 
did  not  make  his  Report  within  three  months,  then  that  the  Defend- 
ant should  pay  the  remainder  of  his  purchase-money  into  Court  at 
the  expiration  of  that  lime.       

1 .  This  case  is  likewise  reported  in  1  Meriv.  133. 

2.  Where  the  terms  of  a  purchase-contract  do  not  aatliorize  the  vendee  to  enter 
into  possession  before  the  title  is  cleared,  his  premature  entry  may,  of  itself,  af- 
fect the  question  of  costs,  should  a  suit  arise ;  and,  if  he  farther  proceed  to  exer- 
cise acts  of  ownership,  he  may  even  exclude  himself  from  that  which  is  the  ordi- 
nary right  of  every  purchaser, — on  examination  of  the  title :  see,  ante^  notes,  2, 
3  to  CaUxaft  v.  Rotbwk^  I  V.  221.  As  a  general  rule,  a  vendee  will  be  compel- 
led to  pay  his  purchase-money  into  court,  when  he  retains  possession  of  the  estate 
contracted  for,  whilst  the  title  is  under  investigation;  but  special  circumstances 
may  take  a  case  out  of  this  general  rule :  see  the  note  to  dark/t  v.  ffiUon,  15 
V.  317. 

3.  As  to  the  practice  of  directing  a  reference  to  the  master,  when,  upon  a  bill 
for  specific  performance,  the  single  question  is,  whether  a  good  title  can  be  made, 
see  note  7  to  Cooper  v.  Dtnnt^  1  V.  565.  • 

(1)  Bliih  v.  Elmhint,  Balmanno  v.  lAimley,  Gibson  ▼.  Clarkey  1  Yea.  &.  Bea.  J, 
224, 500 ;  Biscoe  v.  BreU,  2  Yes.  &  Bea.  377. 
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DEFFLIS  r.  GOLDSCHMIDT(l). 

[Rolls.— 1816,  Feb.  14,  18, 19.] 

Legacies  to  all  the  children  of  the  testator's  sister  of  2000/.  each,  payable  at 
twenty-one,  or  marriage  of  daughters ;  and  until  the  shares  become  payable, 
the  interest,  &.c.  thereof  respectively  to  be  paid  to  his  sister  for  her  separate 
use  ;  a  fund  to  be  set  apart  for  paying  the  legacies  to  his  said  sister's  children, 
as  they  become  due ;  and  in  case  she  shall  die,  before  all  her  sons  shall  attain 
twenty-one,  or  before  all  her  daughters  attain  tliat  age,  or  marry,  the  interest, 
&c.  of  the  legacies  for  such  sons  and  daughters  as  shall  be  under  age,  or  un- 
married, to  be  applied  towards  their  education,  &.c.  All  children,  including 
those  bom  after  the  testator's  death,  entitled ;  and  an  inquiry  was  directed, 
what  would  be  a  proper  sum  to  be  set'  apart  to  answer  tlie  legacies  to  future 
children  (a). 

The  difficulty,  or  even  impossibility,  of  providing  a  security,  directed  for  legacies 
to  children,  is  not  a  reason  for  excluding  any  children,  to  whom  legacies  are 
expressly  given,  [p.  569.] 

Of  two  repugnant  intentions  in  a  Will  the  most  convenient  executed ;  as,  where 
all  children  are  intended  to  take,  and  also  the  first  attaining  twenty-one  to  have 
its  share,  the  latter  intention  prevails ;  though  necessarily  excluding  subsequent 
children,  [p.  570.] 

Benjamin  Abraham  Goldschmidt  by  his  Will  gave  to  trustees 
7500/.  upon  trust,  to  invest  it,  as  soon  as  conveniently  might  be  af- 
ter his  decease,  upon  security ;  declaring  the  trust  as  to  2500/.  to 
pay  the  interest  and  annual  produce  to  his  niece  Rebecca  Bendex 
Meyer,  so  long  as  she  continued  single ;  and  from  and  aftier  her 
marriage  upon'  trust  for  the  benefit  of  his  said  niece,  her  husband, 
and  children,  as  might  be  provided  by  any  settlement  upon  such 
marriage. 

The  testator  also  made  the  following  disposition  : 
"  I  give  and  bequeath  to  all  the  children  of  my  sister  Theobaldina 
Goldschmidt,  the  wife  of  Solomon  Gottsback  Goldschmidt,  of  Ham- 
burgh, merchant^  whether  now  born,  or  hereafter  to  be  born,  the  sum 
of  2000/.  each,  payable  on  attaining  the  age  of  twenty -one  years: 
but,  if  any  of  them,  being  daughters,  shall  marry  under  that  age,  then 
it  is  my  Will,  that  their  shares,  and  the  interest  and  annual  produce 
thereof,  be  settled  for  the  benefit  of  them,  their  husbands, 
and  children,  as  the  sum  of  2500/.  is  herein-before  *  settled     [*  567] 
or  directed  to  be  settled  on  my  said  niece,  Rebecca  Ben- 
dex Meyer,  her  husband,  and  children ;"  unless  the  trustees  should 

(1)  1  Mer.  417. 

(a)  Where  a  legacy  is  given  to  a  class  of  individuals,  it  will  take  in  all,  who 
answer  the  description  at  ue  time  the  gift  shall  take  effect  Swinton  v.  Ltfrart^  2 
M'Cord,  Ch.  440;  Jevkim  v.  JFVcyer,  4  Paige,  47 ;  Colt  v.  Crayon,  1  Hill,  Ch.  322. 

Where  there  is  a  fixed  period  for  distribution,  in  a  devise  to  children,  all  the 
children  born  before  that  time  will  be  let  in,  and  none  others.  Miftra  v.  MyerSf  2 
M'Cord,  Ch.  256.  But  if  the  period  is  left  indefinite,  or,  if  the  gin  is  per  verba  in 
prcuenii^  none  but  those  bom  before  the  deatli  of  the  testator  can  take.  lb. ;  /en- 
kins  v.  Frtyer,  4  Paige,  47 ;  Van  Hook  v.  Rogers,  3  Murph.  178 ;  see  Hantford  v. 
£lUolt,9  Leigh,  79.  For  a  more  full  consideration  of  this  subject,  see  Andrews  v. 
ParUtifcton^  3  Bro.  C.  C.  (Am.  ed.  1844,)  404,  note  (a);  note  (a)  Hill  v.  Chapman^ 
1  V.  405  ^  2  Williams,  Exec.  797,  798. 
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direct  any  other  mode  of  settlement,  as  and  when  they  respectively 
marry  ;  and  in  the  mean  time,  and  until  the  shares  of  the  said  chil- 
dren of  his  said  sister  shall  become  payable,  he  directed  that  the  in- 
terest and  annual  produce  thereof  Respectively,  be  paid  to  his  said 
sister  Theobaldina  Goldschmidt ;  or  otherwise  that  she  may  be  au- 
thorised and  empowered  to  receive  the  same  for  her  own  sole  and 
separate  use  and  benefit ;  and  he  directed  his  executors,  as  soon  as 
may  be  after  his  decease,  to  set  apart  and  provide  a  sufficient  fund, 
properly  secured,  for  paying  the  said  legacies  to  his  said  sister's  chil- 
dren, as  they  become  due :  and  in  order  that  his  said  sister  may  re- 
ceive the  interest  and  annual  produce  thereof,  in  the  mean  time, 
as  before  mentioned ;  '^  and  in  case  my  said  sister  Theobaldina 
Goldschmidt  shall  die  before  all  her  sons  shall  attain  the  age  of  twen- 
ty-one years,  or  before  all  her  daughters  shall  attain  that  age  or  be 
married,  then  I  direct  that  the  interest  and  annual  produce  of  the 
legacies  or  sums  herein  before  provided  for  such  sons  and  daughters 
as  shall  be  under  age  or  unmarried  as  aforesaid,  or  a  competent  part 
thereof,  be  paid  and  applied  "  in  their  maintenance  and  education  ; 
and  the  surplus  be  added  to  the  principal. 

At  the  death  of  the  testator  in  1813  his  sister  had  four  children. 
The  Bill  prayed,  that  a  sufficient  sum  may  be  raised  to  answer  the 
legacies  of  2000/.  to  the  children  of  the  testator's  sister,  &c. 

The  residuary  legatee  by  his  answer  offered  to  raise  8000Z.  for  the 
four  children  now  living;  declining  to  invest  any  sum  for  the  bene- 
fit of  such  children  as  may  hereafter  be  born. 
[*  568]         *Mr.  Hart  and  Mr.  Sidebottom,  for  the  Plaintiff;  Sir 
Samuel  Romillyy  Mr.  Bell^  and  Mr.   CoUinson,  for  the  De- 
fendant, the  residuary  legatee. 

The  cases,  Ellison  v.  Airey  (1),  Andrews  v.  Partijigton,  (2),  Stan- 
ley V.  Wise  (3),  Prescott  v.  Long  (4),  Hoste  v.  Pratt  (5),  were 
cited. 

Feb,  I9th.  The  Master  of  the  Rolls  [Sir  William  Grant]. 
— It  is  admitted,  that  under  the  bequest  "  to  all  the  children  "  of 
the  testator's  sister,  "  whether  born  or  hereafter  to  be  born,"  every 
child,  who  might  come  into  esse  would  be  entitled,  if  nothing  ap- 
peared in  the  Will  to  show  that  not  to  have  been  the  intention.  I 
do  not  recollect  any  case,  and  none  was  cited,  in  which  these  words 
were  construed  children  born  after  making  the  Will,  and  before  the 
death  of  the  testator ;  but,  as  it  is  said,  that  it  appears  from  other 
passages  in  this  Will  to  have  been  the  intention  ;  and  what  is  prin- 
cipally relied  on  for  that  purpose  is  the  clause,  where  the  testator  di- 
rects, that  as  soon  as  may  be  after  his  decease,  his  executors  shall 

(1)  1  Ves.  111. 

(2)  2  Bro.  C.  C.  401. 

(3)  1  Cox,  432. 

(4)  JlnU,  vol.  ii.  600. 

(5)  ^fUe,  vol.  iii.  730;  Wdibnad  v.  Lord  St.  John,  x.  152 ;  Gilbert  v.  BoormoHj 
xi.  238 ;  Walker  v.  Shore,  xv.  122;  Oxme  v.  Odell,  1  Boll  &  Beat  449;  see  the 
note,  anUy  vol.  i.  408. 
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set  apart  and  provide  a  sufficient  fund,  properly  secured  for  paying 
the  said  legacies  to  bis.  said  sister's  children  as  they  become  due ; 
and  in  order  that  his  said  sister  may  receive  the  interest  and  annual 
produce  thereof  in  the  mean  time,  as  before  mentioned.  From 
the  circumstance,  that  the  testator  directs  a  security  to  be  provided 
for  the  payment,  as  soon  as  may  be  after  his  decease,  it 
was*  argued,  that  ho  must  have  intended  to  provide  lega-  [*  569] 
cies  for  such  children  only  as  should  be  then  in  esse ;  and 
it  is  difficult,  if  not  impracticable,  to  make  a  provision  for  children 
not  yet  born,  whose  number  it  is  impossible  to  ascertain.  The  di- 
rection is  to  set  apart  a  fund  for  paying  the  said  legacies ;  we  are 
therefore  referred  back  to  the  former  part  of  the  Will,  to  see  what 
legacies  the  testator  means  to  be  secured :  and  if,  according  to  the 
construction  of  the  words,  he  had  given  legacies  to  all  children^  who 
might  be  born,  then  what  he  directs  to  be  secured  is  the  legacies  to 
all  the  children.  In  that  case,  a  difficulty  may  occur,  how  the  secu- 
rity is  to  be  made :  but  the  difficulty,  or  even  the  impracticability,  of 
providing  a  security  for  that  purpose  is  not  a  reason  for  excluding 
any  children,  to  whom  the  testator  has  expressly  given  legacies. 

Ajiother  difficulty  may  arise  as  to  the  fund,  of  which  the  mother 
is  to  have  the  interest ;  whether  it  be  of  the  fund,  to  be  laid  out  to 
secure  the  contingent  legacies,  or  only  the  interest  of  the  legacies, 
to  which  the  children  then  born  are  entitled  ;  but  that  difficulty, 
whatever  it  may  be,  does  not  affect  the  description  of  children,  that 
are  to  take  as  legatees.  It  is  a  question  between  the  residuary  lega- 
tee and  the  mother ;  the  solution  of  which  will  not  determine,  to 
whom  the  legacies  are  given. 

It  does  not  rest,  however,  upon  the  beginning  of  the  Will,  or  upon 
this  clause ;  as  the  following  clause,  supposed  to  be  restrictive  and 
explanatory,  shows  most  clearly  that  the  testator  meant  no  restric- 
tion ;  but  that  all  the  children  of  his  sister,  born  at  any  time,  were 
to  have  legacies  of  2000/.  each :  "  And  in  case  my  said  sister  Theo- 
baldina  Goldschmidt  should  die  before  all  her  sons  shall 
attain  the  age  of  twenty-one  years,  or  before  all  *  her  [*  570] 
daughters  shall  attain  that  age  or  be  married,  then  I  direct 
that  the  interest  and  annual  produce  of  the  legacies  or  sums  herein- 
before provided  for  such  sons  and  daughters  as  shall  be  under  age 
or  unmarried  as  aforesaid  or  a  competent  part  thereof  be  paid  and 
applied  "  in  their  maintenance  and  education  ;  and  the  surplus  be 
added  to  the  principal. 

Here  therefore  he  declares,  that  every  child  of  his  sister  is  provid- 
ed with  a  legacy  ;  and  that  she  cannot  die  leaving  any  child,  who 
will  not  be  entitled  to  a  maintenance  out  of  the  interest  of  such 
legacies.  The  difficulty  therefore  of  providing  a  security  cannot 
control  the  plain  declaration,  that  he  means  every  child^  to  have  a 
legacy  of  2000Z. 

The  case  of  Andrews  v.  Partington  (1),  and  those,  which  fol- 

(1)  3  Bro.  C.  C.  401. 
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lowed  it,  are  quite  diflferent.  There  are  two  repugnant  intentions  : 
1st,  the  testator  means  all  the  children  to  take:  but,  2dly,  he  means, 
that  the  child,  who  first  attains  twentyrone,  shall  have  its  share.  It 
is  impossible  to  comply  with  both  those  objects.  If  all  after-born 
children  are  let  in,  you  cannot  ascertain,  what  share  the  first,  who 
attains  twenty-one,  is  then  to  take.  It  was  necessary  therefore  to 
act  upon  the  one  intention,  or  the  other ;  and .  the  course,  that  was 
adopted  as  most  convenient,  was  to  give  a  share  to  the  child  at 
twenty-one ;  though  the  necessary  effect  was  to  exclude  all  after-born 
children. 

No  difficulty  of  that  kind  occurs  in  this  case ;  as  specific  sams 

are  given  to  these  legatees.  A  case  might  indeed  arise, 
[*  571]     creating  a  difficulty  in  some  degree  *  of  the  some  nature; 

if  the  estate  should  prove  deficient,  if  there  should  not  be 
funds  adequate  to  the  possible  number  of  children  thatmight  be 
born  ;  so  that  an  abatement  would  be  necessary :  in  that  event  it 
would  be  impossible  to  say,  how  much  a  child,  attaining  twenty-one, 
would  be  entitled  to ;  which  would  depend  u|)on  the  number  of  the 
legatees  of  2000/.  each.  The  abatement  could  not  be  made,  until 
the  whole  number  was  known  ;  as  the  proportion,  in  which  they 
were  to  abate,  could  not  previously  be  determined.  That,  however, 
could  arise  only  in  the  case  of  a  deficient  fund,  and  not  until  one 
child  should  attam  twenty-one ;  and,  if  it  should  be  necessary  in 
that  case  to  solve  the  difficulty,  as  in  Andrews  v.  Partington^  that 
is  not  a  reason  for  now  declaring,  that  all  children,  born  after  the 
testator's  death,  should  be  excluded.  My  opinion  is,  that  his  inten- 
tion was  not  to  exclude  any  child  born  in  the  life  of  his  sister. 

The  only  question  remaining  is,  how  this  direction  is  to  be  exe- 
cuted. When  I  decide,  that  all  children,  who  might  be  born,  would 
be  entitled  to  legacies,  it  is  the  interest  of  the  residuary  legatee  to 
contend,  that  some  provision  ought  to  be  made  for  the  legacies  of 
future  children,  instead  of  keeping  the  whole  fund  locked  up  to  an- 
swer the  contingent  legacies.  If  any  mode  can  be  devised  for  that 
purpose,  it  ought  to  be  adopted.  In  Payne  v.  Long  (1)  there  was 
no  direction  for  setting  apart  a  fund  as  a  security ;  and  therefore 
the  whole  residue  was  locked  up ;  and  no  payment  was  made  to  the 
residuary  legatees,  until  from  the  age  of  the  mothers  it  became 

highly  improbable,  that  there  would  be  any  more  children. 
[*  572]     For  that  purpose  an  inquiry  was  directed  *  into  their  ages ; 

and,  as  the  mothers  advanced  in  life,  so  as  to  make  the 
chance  of  future  children  highly  improbable,  the  residue  was  paid 
out  to  the  residuary  legatees  upon  their  recognizances  to  refund  in  the 
event  of  there  being  any  more  children.  It  would  be  very  difficult 
in  this  instance  to  give  a  direction  to  the  Master  for  that  purpose  : 
but  if  it  can  be  done,  no  objection  can  arise  from  the  residuary  1^- 


(1)  A  late  case,  cited  by  Mr.  Hart,  from  the  Brief. 
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The  Decree  declared  the  children  of  Theobaldina  Goldschmidt 
now  born,  or  hereafter  to  be  born  during  her  life,  entitled  to  legacies 
of  2000i.  each ;  directing  the  amount  of  the  legacies  to  the  four 
children  now  born  to  be  invested  in  Bank  Annuities ;  and  declaring 
the  trusts  according  to  the  Will  for  the  said  children,  viz.  to  each 
one  fourth,  to  be  transferred  at  the  age  of  twenty-one,  or  the  mar- 
riage of  daughters,  respectivdy,  subject  to  the  directions  of  the  Will 
as  to  settlement ;  the  dividends  until  such  transfer  or  settlement  to 
be  paid  to  Theobaldina  Goldschmidt,  for  her  separate  use ;  and  di- 
rected an  inquiry,  whether  Theobaldina  Goldschmidt  had  since  the 
date  of  the  Will  any  other  children,  <&c. ;  and  what  will  be  a  proper 
sum  to  be  set  apart  to  answer  the  legacies  of  2000L  each,  due  to  the 
children,  who  may  hereafter  be  born,  having  regard  to  the  age  of 
Theobaldina  Goldschmidt.         

,  1.  This  case  is  likewise  reported  in  1  Meriv.  417. 

2.  The  difficulty  attending  an  application  is,  in  no  case,  an  objection  to  its  being 
entertained  by  a  court  of  equity,  which  will  grapple  with  the  difficulty,  and  do 
justice  as  far  as  that  is  practicable :  see,  anU^  note  4  to  Randall  v.  H^Ulia,  5  V. 
Wlk  It  is  true,  that,  when  the  intention  of  a  testator  is,  upon  the  face  of  his 
will,  doubtful,  the  inconsistencies  which  may  arise  out  of  one  construction,  or  be 
avoided  by  another,  are  constantly  attended  to ;  but,  where  the  meaning  of  the 
will  is  plain,  the  court  must  not  reason  from  inconvenient  results :  see  note  4  to 
Blake  v.  Bunbury,  1  V.  1<J4. 

3.  Where  an  aggregate  sum  has  been  bequeathed  for  division  amongst  a  class 
of  legatees,  parties  who  mi^ht  have  claimed  a  participation  in  the  legatee's  bounty, 
if  they  hgd  been  tn  esse  m  due  time,  are  necessarily  excluded,  if  they  are  not 
bom  at  the  time  when  the  fund  is  distributable :  see  note  3  to  Hill  v.  Chapman, 
IV.  405. 


MARGRAVINE  OF   ANSPACH   v.  NOEL.     [*  573] 
[1816,  Feb.  24.] 

To  show  cause  against  a  Decree  on  default  by  Defendant  at  the  hearing  the  Or- 
der must  be  to  set  down  the  cause  on  some  day  immediately,  not  ailer  tlie 
causes  already  set  down. 

The  Defendant  not  appearing,  when  the  cause  was  called  on  to 
be  heard,  and  a  Decree  being  taken  by  the  Plaintiff  in  the  usual 
manner,  an  order  was  obtained  on  the  Defendant's  Petition,  as  of 
course,  for  the  purpose  of  showing  cause  against  the  Decree,  that 
the  cause  should  be  set  down  again  after  all  the  causes  already  set 
down  for  hearing. 

The  Lord  Chancellor  [Eldon]. — This  Order  is  not,  as  it  is 
represented,  according  to  the  practice:  and  such  a  practice,  had  it 
prevailed,  is  so  mischievous,  that  I  would  alter  it.  I  know,  there 
are  instances  (I),  one  before  the  last  Lords  Commissioners ;  and 

(1)  Beaeherojt  v.  Broom«,  before  Lord  1* hurlow,  July  16th,  1791 ;  Lewis  v.  Rich- 
ardSf  before  the  Lords  Commissioners,  November  12th,  1792. 
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from  the  manner,  in  which  these  Petition^  are  handed  in,  with  the 
Order  drawn  up,  it  is  not  surprising:  but  it  is  wrong.  The  proper 
course  is  to  pray,  not  that  the  cause  shall  be  postponed  to  any,  that 
stand  behind  it,  but  that  it  shall  be  set  down  on  some  particular  day 
immediately.  If  there  was  no  practice  upon  it,  I  could  not  possibly  in 
the  present  state  of  the  Court  give  such  a  boon  to  a  Defendant;  who 
according  to  this  has  nothing  to  do  but  to  make  default  in  order  to 
obtain  a  delay,  perhaps,  of  three  yearis. 

The  Defendant  was  ordered  to  show  cause  before  the  Vice  Chan- 
cellor on  the  following  Thursday. 


1.  A  CAUSE,  set  down  to  obtaixi  a  decree  pro  an^uw^  may  be  advanced  in  the 
paper  on  motion:  Hart  v.  Ashlon^  1  Mad.  175:  for  it  is  in  the  discretion  of  the 
court  to  order  any  proceeding  to  be  advanced,  whenever  such  a  course  appears 
necessary  for  the  purposes  of  justice :  Hoylt  v.  Livesay,  1  Meriv.  382 ;  Creak  r. 
Cope//,  6  Mad.  J 15. 

2.  The  proceedings,  when  the  principal  case  was  again  brought  on,. are  reported 
in  1  Mad.  310.  The  decree  taken  fro  confesso  was  (as  to  its  more  material  parts, 
though  with  some  alterations)  established. 


[*574]  BROWNCKER  v.  BAGOT  (1). 

[Rolls.— 1816,  Feb.  13;  March  4.] 

Devise  to  A.  for  life :  remainder  to  trustees  to  preserve  contingent  remainders : 
remainder  to  the  heirs  of  his  body,  with  remainders  over  for  life,  and  in  tiH 
male ;  declaring,  that  the  respective  devises  to  A.  &c.  '*  and  to  their  respective 
heirs  male  "  are  on  condition  of  taking  the  testator's  name ;  the  residue  of  the 
persona]  property  bequeathed  to  A.  on  attaining  the  age  of  twenty-four ;  to  go 
over,  if  he  died  under  twenty-four  without  leaving  any  child  or  children  living 
at,  or  born  in  due  titfie  after,  his  death.  Codicil,  giving  an  afler-purchased 
leasehold  for  years  for  such  estate  and  estates  and  in  such  manner  and  form  as 
the  real  estates  are  devised  by  the  Will;  and  with,  under,  and  subject  to,  the 
like  limitations,  trusts,  conditions,  &.c.  A.  takes  an  estate-tail  in  the  freehold, 
and  the  absolute  interest  in  the  leasehold,  estates  (a). 

Right  of  the  first  tenant  in  tail  to  the  absolute  interest  in  personal  property,  be- 
queathed to  go  as  heir-looms  with  real  estate,  [p.  580.] 

Estate  with  furniture  of  the  house  limited  to  A.  and  such  heir  of  her  body  ad 
should  be  living  at  her  death,  and  in  default  of  such  remainder  over,  an  estate 
tail ;  and  consequently  the  absolute  interest  in  the  furniture,  [p.  580.] 

Under  a  disposition  of  personal  property  by  words,  used  in  devising  real  estate, 
those  inapplicable  are  omitted,  [p.  582.] 

George  Tito  by  his  Will,  dated  the  12th  of  August,  1769,  after 
payment  of  his  debts,  &c.  devised  all  his  messuages,  lands,  tene- 
ments, and  real  estate,  whatsoever  and  wheresoever,  unto  his  grand- 
son George  Tito  Brice  for  and  during  his  natural  life,  without  im- 

(1)  1  Men  271. 

(a)  As  to  the  different  construction  of  the  same  words  as  applied  to  real  and  per- 
son il  property,  and  whether  there  can  be  an  estate-tail  in  personal  property,  see 
antCf  p.  544,  note  (a)  Donn  v.  Penny, 
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peiGtchment  of  waste,  other  than  voluntary ;  with  remainder  to  trustees 
and  their  heirs,  for  and  during  his  natural  life,  to  the  intent  to  support 
the  contingent  remainders,  in  that  bis  Will  aft^r  limited,  but  in  trust 
nevertheless  to  permit  him  to  receive  the  rents  and  profits  to  his  own 
use,  during  his  natural  life ;  and  from  and  after  his  decease  the  tes- 
tator gave  and  devised  the  said  respective  messuages,  d^c.  "unto  the 
heirs  of  the  body''  of  his  said  grandson  George  Tito  Briee  lawfully 
to  be  begotten ;  and  for  default  of  such  issue  the  testator  devised 
the  said  respective  messuages,  &c,  to  his  cousin  Tito  Phipard  for 
his  life  without  impeaichment  of  waste,  other  than  voluntary ;  with  - 
remainder  to  trustees,  &c.  to  support  contingent  remain- 
ders ;  and  from  *  and  immediately  after  the  death  of  Tito  [*  575] 
Phipard  the  testator  devised  the  said  messuages,  &c.  unto 
the  first  and  every  other  son  and  sons  of  the  said  Tito  Phipard,  law- 
fully begotten,  in  tail  male  successively  and  respectively ;  and  in  de-  * 
fault  of  such  issue  he  devised  to  his  cousins  Thomas  and  John 
Phipard,  with  similar  limitations  in  strict  settlement;  with  remainder 
to  Mary  Crispe  and  Curtis  Tito,  their  heirs  and  assigns  for  ever,  as 
tenants  if)  common,  and  not  as  joint-tenants ;  and  the  testator  de- 
clared that,  if  his  said  grandson  George  Tito  Brice  shall  happen  to 
die  without  issue  of  his  body,  lawfully  begotten,  before  the  said*  Tito 
Phipard^  or  in  case  of  bis  death  Thomas  and  John  Phipard^  shall 
attain  the  age  of  24  years,  then  in  the  mean  time  the  rent  shall  be 
paid  to  the  testator's  sister  in  law,  and  her  two  daughters  Mary  Crispe 
and  Curtis  Tito,  and  the  survivors  and  survivor  of  them,  share  and 
shar^  alike.  A  power  was  given  to  George  Tito  Brice,  with  consent 
of  the  trustees,  to  appoint  a  jointure  ;  and  the  Will  declared^  that 
the  respective  devises  to  Tito,  Thomas,  and  John  Phipard,  "and  to 
their  respective  heirs  male,  are  upon  condition,  that  they  do  and  shall 
severally,  when  and  as  soon  as  they  and  their  heirs  male  and  each 
and  every  of  them  shall  come  into  actual  possession,  take  the  name 
of  Tito." 

T<he  testator  gave  and  bequeathed  to  his  executors  all  and  singuliar 
his  goods,  chattels,  and  personal  estate  and  effects  whatsoever  and 
wheresoever,  upon  the  trusts,  and  for  the  purposes  hereinafter  men- 
tioned, viz.  in  tru&it  to  sell;  and  after  payment  of  his  debts,  ibc^td 
stand  possessed  of  the  residue  for  the  use  and  benefit  of  George 
Tito  Brice,  until  he  attains  his  age  of  24 ;  and  upon  his  attaining 
the  said  age  the  same  to  be  paid,  assigned,  or  transferred, 
unto  him,  or  as  he  shall  appoint;  with  a  ♦direction  for  [*  576] 
maintenance,  not  exceeding  50Z.  a*year,  until  the  age  of 
21  ;  and  from  that  age  until  24  to  pay  all  the  interest  and  income 
of  the  said  residuary  personal  estate,  unto  the  testator's  said  grand-* 
son  for  his  own  use  and  benefit :  ^<  But  if  my  said  grandson  shall 
happen  to  die  before  he  attains  his  said  age  of  24,  and  without  leav- 
ing any  child  or  children  by  him  lawfully  to  be  begotten  living  at  or 
born  in  due  time  after  his  death/'  then  the  testator  gave  all  such 
residue  of  his  personal  estate  to  Tito  Phipard  at  the  age  of  24 ;  and 
in  case  of  his  death  before  he  attains  24,  then  to  Thomas  Phipard 
VOL.  XIX.  25 
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^t  34 ;  and  so  on  (p  the  others^  and,  fiaally  to  Mary  Crape  and 
Curtis  Tito  equally,  their  executors,  &c»;  add  if  George- Tito  Brice 
shall  happen  to  die  before  his  age  of  24,  without  leaving  any  child 
Or  children  by^  hint  lawfully  to  be  begotten  living  at  or  born  in  due 
time  after  his  death,  and  before  Tito  Phipard,  and  in  case  of  his 
death. Thomas,  &c.  respectively  attain  24,  in  the  mean  time  until 
that  age  or  the  death  of  each  the  testator  gave  the  interest  of  bh 
said  residuary  personal  estate  to  his  sister  in  law  Mary  Tito  and 
her  two  daughters  Mary  Crispe  and  Curtis  Tito  and  the  survivor 
equally 

The  testator  by  a  Codicil  to  bis^  Will,  devised  a  freehold  estate, 
purchased  since  the  date  of  the  Will,  unto  such  person  and  persons, 
and  for  such  estate  and  estates,  and  in  such  manner  and  form,  as  all 
other  my  messuages,  lands,  tenements,  and  hereditaments,  and  real 
estate,  is  and  are  within-mentioned  to  be  respectively  given  and  de* 
vised,  and  is  and  are  within  mentioned,  of  and  concerning  the  same ; 
and  also  with,  under,  and  subject  to,  the  like  limitations,  trusts, 
y  conditions,  devises  over>  and  upon  the  like  oontingeoeiesy 

[*  577]^  as  are  by  me  within  mentioned,  to  be  *  limited  and  de- 
clared of  and  ^concerning  the  same  respectively.'' 

By  a  second  Codicil,  dated  the  12th  of  October,  1774,  the  testa* 
tor  reciting,  that  since  making  his  said  Will,  he.  had  purchased  a 
messuage  or  tenement,  lands,  and  premises,  in  the  tithing  of  Kinson, 
in  the  county  of  Dorset,  did  in  and  by  his  said  Codicil  give  and  do- 
vise  the  $ame  messuage  or  tenement,  and  premises,  unto  his  said 
executors  and  trustees,  '<  for  such  estate  and  estates  and.  in  such 
manner  and  form  as  all  other  my  messuages,  lands,  teneo^ents,  and 
hereditaments,  and  real  estate,  19  and  are  by  me  within-mentioned 
to  be  respectively  given  and  devised  in  and  by  my  said  Will,  and 
also  with,  under,  and  subject  to  the  like  limitations,"  &c.  in  the  terms 
of  the  former  codicil. 

The  premises,  disposed  of  by  the  second  codicil,  were  held  by 
lease  for  a  term  of  years.  On  behalf  of  a  purchaser  of  these 
premises  an  objection  was  taken  to  the  title  on  the  ground,  th^t  the 
absolute  interest  in  those  leasehold  premises  did  not  by  the  effect  of 
tha  Will  and  Codicils  pass  to  George  Tito  Brice.;  and  the  Master's 
Report  being  in  fevor  of  the  title,  an  Exception  isras  taken  to  the 
Report. 

Mr.  Sugden,  in  support  of  the  Exception,  argued,  that  although 
the  words  "  heirs  of  the  body,"  include  all  issue,  the  intention  by 
.  that  limitation  to  give  an  estate  by  purchase  was  plain  from  the  ex- 
press estate  for  life,  and  the  subsequent  limitations  to  devisees  for 
life,  with  remainders  to  their  first  and  other  sons  in  tail  male  success- 
ively ;  to  which  limitations,  in  a  proper  course  of  strict  settlement, 
the  testator  afterwards  refers  as  to  the  <<  respective  heirs 
[*  578J.  male."  The  rule  of  Law,  that  a  limitation  *  to  the  heirs 
of  the  body  of  a  devisee  for  life  by  the  same  instrument 
as  an  estate  tail  is  too  strong  for  the  intention  as  to  freehold  estate, 
even  with^. trustees  to  preserve  remainders  interposed ;   since  the 
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catt  of  Couis&n  v.  CotJs<m  (I)  ;  which  has  been  always  considered 
as  over-ruling  the  intention  (2)  ;  but  as  i<y  leasehold  estate  there  is 
no  reason  to  prevent  the  intention  taking  eifect ;  and  for  that  pur- 
pose the  same  wordg  may' rieceive  difierent  constructions,  as  in  Forth 
V.  Chapman  (3),  with  the  view  in  both  cases  to  preserve  the  limitation 
to  the  issue,  as  far  as  may  be. 

Mr.  Preston^  hi  support  of  the  title,  66ntended,  that  it  is  clearly 
established  by  a  long  t^in  of  authority ^  frokn  Shelly^ s  Case  (4),  that 
the  limitation  by  the  Will  to  the  heirs  of  the  bddy  of  George  Tito 
Brice  the  devisee  for  life,  gave  an  estate  tail  in  the  freehold  estate  ; 
and  that  the  Codicil  gave  a  similar,  or  corresponding,  interest,  i.  e.  the 
absolute  interest,  in  the  leasehold.  . 

March  Aih.  The  Master  o*-  the  Bolls  (Sir  William  Grant]. 
— ^The  question  arises  on  a  Codicil,  giving  leasehold  premises,  re- 

.  cited  to  have  been  purchased  since  making  the  Will^  for  such  estate 
and  estates,  and  in  such  manner  i^nd  form,  as  the  testator's 
real  estates  are  devised  *by  his  Will,  and  under  and  sub-     [*  ST&J 
ject  to  the  like  limitations,  &c.     To  discover  the  effect  of 
this  devise  it  is  necessary  to  resort  to  the  Will,  to  see  how  the  real 

^estate is  devised  by  it;  and  thci  Will  devised  the  real  estates  to  his 
grandson  for  life,  without  impeachment  of  waste,  with  remainder 
to  trustees  and  their  heirs,  to  preserve  contingent  remainders ;  re- 
mainder to  the  heirs  of  his  body,  with  several  limitations  over.  In 
a  subsequent  part  the  testator  gives  his  grandson  a  power  to  jointure. 
It  is  admitted,  that  this  devise  gives  an  estate  tail  to  George  Tito 
Brice  in  the  real  e^ate.  It  seems  therefore  to  follow,  that  he  must 
take  the  leasehold  absolutely ;  as  that  is  by  the  codicil  given  for  such 
estate  and  estates  as  the  lands  are  given  by  the  Will ;  and  whatever 
makes  an  estate  tail  in  real  estate  is  an  absolute  interest  in  a  chattel. 
That  it  would  be  so,  if  this  were  a  plain,  unequivocal,  limitation  of 
an  estate  tail,  is  not  disputed ;  but  it  is  said,  that  it  was  formerly 
much,  doubted,  whether  a  devise  in  such  terms  as  are  used  here, 
would  have  been  sufficient  to  give  an  estate  tail ;  and  although  since 
the  case  of  Couhon  v.  Coubon  (5)  it  must  be  admitted  to  have  such 
operation,  yet,  as  that  is  probably  contrary  to  the  intention  of  the 
testator^  the  Court  is  not  to  construe  this  limitation  of  leasehold  es- 
tate in  the  same  way;  as  the  same  rule  of  construction  does  not 
necessarily  apply  to  that  species  of  property.  The  testator  has  not 
by  the  Codicil  ^id,  what  kind  of  estate  he  conceives  himself  to  have 
given  by  hi»  Will.  /  Leaving  that  to  be  collected  from  the  Will  itself, 
he  gives  his  newly-acqiiired  premises  for  such  estate  and  estates, 
and  in  such  manner  and  form,  as  his  other  estates  are  given 
: : ~ • .-. — 

(1)  *2  Sir.  1125;  2  Atk.  246. 

(2)  Fearne'a  Gont  Rem.  249. 

.  (3)  1  P.  Will.  663;  Crooke  v.  Dt  Vtmcks,  ante,  vol.  ix.  397;  Elion  v.  JBcwon, 
ante,  73,  and  in  Wright  v.  Jtkins,  ante,  3Q3. 

(4)  1  Co.  93. 

(5)  2  Atk.  246;  2  Str.  Jil25.  ,  , 
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by  his  Will.  When  the  Court  ascertaios,.  that  the  estate  given 
by  the  Will  is  an  estate  tail,  what  difference  can  it  make  as 
to  the  operation  of  the  words  of  reference,  whether  the  devise 
admitted  more  or  less  doubt  as  to  its  construction?  As  soon 
as  it  is  decided,  that  this  is  an  estate  tail,  a  criterion  is  found,  by 
which  the  testator  himself  has  chosen  to  regulate  the  disposition  of 
his  leasehold  property ;  and  I  do  not  see  how,  consistently  with  the 
words,  I  can  at  one  and  the  same  time  hold,  that  the  devisee  takes 
an  estate  tail  under  the  Will,  and  an  estate  for  life  only  under  the 
Codicil.;  the  testAor  having  said  expressly,  that  the  same  estate  is 
given  by  the  Codicil,  that  had  been  given  by  the  Will. 

In  such  cases  as  Foley  v.  Bumell  (1)  and  Vaughan  v.  Bwrg- 
km  (2),  where  personal  property  was  given  to  go  as  beir-Iooms  with 
real  estate,  would  it  make  any  difference  as  to  the  right  of  the  first 
tenant  in  tail  to  the  absolute  interest  in  the  personal  property,  that 
he  was  not  constituted  tenant  in  tail  by  plain  and  unequivocal  words, 
but  was  decided  to  be  so  by  construction  upon  words  in  themselves 
ambiguous? 

In  Richards  v.  Lady  Bergavenny  (3)  an  estate,  together  with  the 
furniture  of  the  house,  was  limited  to  Lady  Bergavenny  and  such 
heir  of  her  body  as  should  be  living  at  her  death ;  and  in  default  of 
such  the  remainder  over.  The  effect  of  that  limitation  might  admit 
a  question :  but  the  decision  being,  that  it  amounted  to  an 
[*  581]  *  estate  tail.  Lord  Somers  conceived  it  to  be  merely  con- 
sequential, that  the  absolute  interest  in  the  furniture  should 
pass.  He  says,  <Uhe  limitation  making  an  estate  tail  in  the  land, 
the  goods^  disposed  in  the  same  clause,  must  go  in  the  same  man- 
ner ;  and  consequently  the  absolute  property  is  in  the  first  devisee ; 
and  no  rernainder  of  goods  after  an  estate  tail  is  good ;  for  the  words 
(heir  of  her  body),  must  not  as  to  the  land  be  construed  to  be  words 
of  limitation,  and  make  an  estate  tail,  and  as  to  the  goods  to  be  only 
words  of  designation  of  the  person  intended  to  take  the  goods ;  and 
besides  his  intention  appears,  that  the  goods  should  go  along  with 
the  house,  and  the  devisee  to,  have  like  interest  in  both." 

It  is  just  as  evident  in  this  case,  as  it  was  there,  that  the  testator 
intended  both  the  real  and  personal  property  to  go  together  ;  and,  if 
his  intention  ir  disappointed  in  any  respect,  I  think  it  is  in  giving 
an  estate  tail  in  the  real  estate,  and  not  in  annexing  the  leasehold 
to  that  estate,  so  given  ;  as  he  clearly  intended,  that,  whatever  be- 
came of  the  real  estate,  the  leasehold  should  go  along  with  it. 

Mr.  Sugden  contended,  that  the  codicil  is  to  be  read,  as  if  it  con- 
tained an  original  devise  of  the'  leasehold  estate  in  the  same  words 
as  are  used  in  the  Will  with  regard  to  the  r-eai  estate.  The  testa- 
tor, had  he  made  a  separate^distinct,  disposition  of  the  leasehold^ 
could  not  with  any  propriety  have  used  all  the  same  words,  as  be 

(1)  1  Bro,  C.  C.  274.  ?* 

(2j  3  Bro.  C.  C.  JOl ;  anU,  Countess  of  Lincoln  v.  The  Duke  of  J^ewcasOtj  vol. 
xii.  218 ;  BwrrtU  v.  CnUdUey,  xv.  544. 
(ft)  2  Vern.  324. 
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used,  then  devising  the  real  estate :  somie  of  them  being  totally  in- 
applicable to  the  subject.  If  those  which  are  inappli* 
cablcy  are  omitted,  as  Lord  Hard wicke  *in  Gower  v.  [*  582] 
Gresvenor  (1)  says  they  ought  to  be,  such  a  limitation 
would  be  left  as  would  in  my  apprehension  give  the  absolute  prop- 
erty;  and  the  case  would  not  materially  differ  from  L&rd  Chatham 
V.  Tothill  (9)  ;  as  there  would  be  an  estate  to  the  grandson  for  his 
natural  life,  with  a  remainder  to  the  heirs  of  his  body.  That  would 
give  the  absolute  interest ;  and  no  limitation  over  would  take  effect. 
^  I  have,  therefore,  no  hesitation  in  saying,  that  a  good  title  can  be 
made  to  this  leasehold  property ;  and  thjsrefore,  the  exception  to  the 
Master's  Report  must  be  over-ruled  (3). 

1.  This  case  is  likewise  reported  in  1  Meriv.  574. 
.  2.  it  10  fully  established,  that  the  same  woi^  which  woold  only  |^ve  an  estate 
tail  in  freehold  property,  carry  the  absolute  interest  in  leasehold  or  other  personal 
propertjr ;  the  ^und  of  this  distinction,  probably,  is  the  law's  repugnance  to  any 
thing  like  a  perpetuity :  an  entail  of  real  estate  may  be  barred  by  recovery ;  but, 
if  any  Uiingjike  an  entail  of  personalty  were  allowed,  there  is  no  such  way  of  getting 
rid  of  it;  there  is  consistency,  therefore,  in  holding,  that  the  same  words  may  be 
differently  construed,  and  have  very  different  operations,  when  applied,  in  the 
same  will,  to  different  descriptions  of  property,  governed  by  different  rules :  see, 
itii/e,note2tof\»r(i^v. /brdrS  V.5a6,andnote2toJE:perea<v.  Cdl,  1  V.286, 
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Charge  by  admission  discharged  only  by  showing  the  application  immediate  on 
the  receipt  of  the  money,  as  one  transaction,  not  by  distinct  independent  items 
on  the  otn^r  side  of  the  account  (a). 

Farther  explanatwy  Answer  by  leave  of  the  Court,  [p.  584.] 

In  a  suit  upon  a  creditor's  Bill  the  Defendant,  who  was  the  exec* 
utor  and  residuary  legatee,  charged  himself  by  his  answer  with  the 
sum  of  400/.  at  the  time  of  the  testator's  death  in  the  hands  of  his 
banker,  and  received  by  the  Defendant.  The  Schedule  to  his  an* 
swer  stated  that  sum  of  400/.  in  the  column  of  receipts ; 
and  in  the  column  of  payments,  a  book  debt  *  from  the  [*  583] 
testator  to  the  Defendant,  as  by  ledger,  from  the  year  1781 
to  1193,  and  the  sum  of  200/.,*  as  received  by  the  testator  on  account 
of  the  Defendant  for  the  good-will  of  a  house  and  shop,  sold  by  him ; 
claiming  upon  the  whole  of  the  receipts  and  payments  a  balance  of 
3381  59.  3d.    The  Master's  Report  finding  the  sum  of  400/.  among 

.(D  Barnard,  54. 

2)  6  Bro.  P.  C.  450 ;  Feame's  Ex.  Dev.  169,  4th  ed. 

3)  Evend  v.  GeU,  vol.  i.  286,  and  the  note. 
For  the  authorities  in  illustration  of  this  point,  see  arUe^  note  (ft)  Thon^^ion 

lomftf,  7  V.  587. 
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the  Defendant's  receipts,  and  disallowing  the  two  sums  claimed  by 
him  as  debts  from  the  testator,  an  exception  was  taken  to  the  Re- 
port. 

Mr.  Hart  and  Mr.  Agar  against  the  Exception  contended,  that 
the  rule  established  by  Lord  Hiardwicke,  and  since  followed  f  i),  is, 
that  the  executor  is  charged  upon  his  Answer,  stating  all,  tnat  h^ 
admits  to  be  due  ;  and  must  from  his  own  accounts  carry  in  his  dis- 
charge, and  support  it  by  proof;  but  the  credit,  which  he  gives  bioa- 
self  for  other  sums,  is  not  a  sufficient  ground  for  allowing  them  in 
discharge  of  the  sum  he  admits  to  be.  due ;  upon  which  admission 
the  other  party  rests  ;  decllqing  to  go  into  farther  evidence.  If  the 
application  is  coupled  with  the  admission,  if  he  says  he  received  a 
particular  sum  on  such  a  day,  aud  applied  that  sum  in  such  a  man- 
ner, the  whole  must  be  taken  together :  but,  where  the  charge  is 
distinct,  the  Master  is  not  to  allow  in  discharge  other  items,  stand- 
ing unconnected  and  distinct.  There  is  not  that  connexion  be- 
tw^een  the  charge  and  discharge,  which  the  rule  requires.  The 
Defendant  must  prove,  if  he  can,  the  larger  debt,  alleged  to  be  due 
to  him  ;  but  the  distinct  sum,  admitted  to  be  due  from  him,  must 
stand  as  a  charge 

[♦  584]  ^ March  I5tk.  The  Master  of  the  Rolls  [Sir  Wil- 
liam Grant]. — If  a  Defendant  admitted  in  one  part  of  his 
answer,  that  he  had  received  a  sum  of  money,  stating  in  another 
part,  that  he  is  creditor  in  an  equal  sum,  would  that  be  a  discharge? 
The  instance  usually  put  is,  that  he  received  a  sum,  and  immediate- 
ly handed  it  over.  He  is  in  this  unfortunate  predicament,  that  .be 
is  probably  charged  with  more  than  he  owes ;  but  under  such  cir- 
cumstanced, that  the  Court  cannot  relieve  him  ;  meaning  to  claim  a 
balance  of  338/.  55.  dd.  he  makes  it  out  by  charging  himself  with 
the  sum  of  400/.  as  received,  talcing  credit  for  payments  made ;  and 
stating  that  balance  upon  the  whole  of  the  receipts  and  payments  to 
be  due  to  him  from  the  testator.  The  Plaintiff  says,  he  will  lay  his 
jfinger  upon  the.  adm.ission  of  ^e  400/. ;  and  has  nothing  to  do  with 
the  Defendant's  allegation  of  a  larger  debt  due  to  him  from  the  tes- 
tator ;  and  according  to  the  rule  of  the  Court  it  is  competent  to  the 
Plaintiff  to  do  so;  that  admission  standby  separate  and  distinct 
from  the  allegation  of  debt ;  and  although  the  Defendant  has  en^ 
deavored  to  connect  them  by  the  deduction  of  one  sum  from  the 
other,  it  is  not  the  less  true,  that  they  are  totally  distinct.  He  says, 
he  has  evidence,  that  all  accounts  between  him  and  the  testator  were 
settled:  but  the  Master  could  not  enter  into  that  evidence,  be- 
ing evidence  to  contradict  the  answer.  The  Defendant  is  therefore 
in  this  dilemma ;  that  he  has  admitted  the  debt  to  be  due  from  him  ; 
and  has  precluded  himself  from  giving  evidence  of  a  settled  account  ; 
as  that  would  not  be  consistent  with  his  answer.    He  is,  therefore, 

(1)  Ante,  Ridgtwasf  v- Darunn,  Thempstm  v.  Lamhy  vol.  vii.  404, 587;  BhwU  v. 
Burrow,  i.  546. 

VOL.  XIX.  25* 
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chaiged  with  that  sum  of  400/.    He  has  omitted  to  lay  before  the 
Court,  as  he  ought,  a  case,  admitting  the  mistake,  and  desiring  leave 
to  rectify  it  by  putting  in  an  explanatory  answer  (1) ;  upon  ■ 
which  the  Court  would  *  judge  :  as  he  has  not  t$d(en  that     [*  585] 
course,  the  exception  must  be  disallowed. 

liv  77tomp80tt  V.  I^awbe^  7  Ves.  588,  Lord  Eldon  said  he  was  clearly  of  opinion, 
that  a  person  who  has  charged  himself,  by  his  own  answer,  cannot,  by  his  answer, 
discharge  himself,  nor  even  by  his  examination,,  unless  the  answer  or  examination 
states,  uiat,  upon  a  particular  day,  he  received  a  sum  of  money  and  paid  it  over ; 
there,  Ae  discharge  following  immediately  in  the  same  sentence,  that  may  do : 
but  if  he  says  that,  on  a  particular  day,  he  received  a  sum  of  money,  and  upoki  a 
subsequent  day,  he  paid  it  over,  that  statement  cannot  be  used  in  his  discharge, 
for  it  is  a  different  transaction.  And  there  is  no  instance  in  which  a  man,  who  is 
charged  by  his  answer  with  the  receipt  of  money,  has  been  allowed  to  di^harge 
himself  by  t^daviij  as  to  sums  paid  by  him  to  the  testator  in  his  lifetime :  Rtdge- 
way  V.  Dantnn,  7  Ves.  405. 
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[Rolls.— 1816,  Ma^ch  16.] 

PxATH  of  the  debtor  in  prison  by  commitment  of  a  Court  of  Equity  for  breach  of 
an  Order  of  Payment  under  an  Award  does  not  extinguish  the  debt,  as  on  a 
writ  of  Capias ;  the  former  not,  as  the  latter,  excluding  other  remedies ;  and 
the  Stat  James  I.  preventing  satisfaction. 

The  Statute  of  Limitations  not  applicable  to  debt  by  Decree,  Order,  or  award. 
The  time  while  the  debtor  is  in  custody,  not  considered  (a). 

Right  of  creditor  by  Decree,  or  Judgment,  to  come  in  under  a  general  Decree, 
without  reviving. 

Decree,  though  equal  to  a  judgment  as  to  personal  estate,  does  not  8(ffect  land. 

Testator  gave  all  his  real  and  pecsonal  estate  to  his  Executors,  in  trust  to  pay  leg- 
acies ;  and,  after  a  particular  disposition,  gave  the  residue  of  his  property  in 
trust  for  his'  next  or  kin ;  directing  his  Executors  to  pay  any  debts  upon  any 
evidence  they  think  proper,  except  the  claims  mentioned  in  the  margin:  a  gen- 

'  era!  conversion  into  a  mixed  fund,  applicable  to  .all  debts,  none  being  mentioned 
in  the  margin,  on  evidence  satisfactory  to  the  Executors,  although  not  strictly 
legij. 

George  Waud  Errington  by  his  Will,  dated  the  5th  of  March, 
1813,  gave  all  his  real  land  personal  estate  to  trustees,  upon  trust  to 
pay  legacies ;  and,  after  a  particular  disposition  of  10,000/.,  gave  the 
residue  of  his  property  in  trust  for  his  next  of  kin,  according  to  the 
Statute ;  and  directed  his  executors,  who  were  the  trustees,  to  pay 

(1)  Curling  v.  Marquis  Townshend,  past^  628. 

(a)  A  decree  in  Equity  is  held  of  equal  digniWand  importance  with  a  judgment 
at  law.  1  Story,  Eq.  Jur.  §  547.  It  corresponds  to  the  judgment  of  a  Court  of 
law ;  it  is  of  two  kinds — ^interlocutory  and  final ;  1  Barbour,  CL  Pr.  326, 93Q ; 
Kane  v.  fFhUtuA^  8  Wend.  224;  Mills  v.  Hoag,  7  Paige,  18. 

Judgments  are  not  included  in  the  Statute  of  Limitations,  (21  Jac.  I.  c.  16,  §3,) 
which  applies  only  to  actions  upon  a'written  or  parol  eontrady  for  the  recovery  of 
a  debt  or  damages,  whether  the  claim  be  made  in  a  court  of  law  or  equity ;  Cbitty, 
Contracts,  (5th  Am.  ed.)  807 ;  Bacon,  Abr.  Limitation  of  Actions,  (D.  2,)  (D.  4). 
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any  debts  upon  any  evidence  they  think  proper,  except  the  claims 
mentioned  in  the  margin. 

The  testator  died  soon  afterwards.  No  claims  were  mentioned 
in  the  margin  of  the  Will. 

The  Bill  was  filed  by  creditors  on  behalf  of  themselves 
[*  586J  and  all  others ;  praying  the  usual  accounts  and  a  *  sale  of 
the  real  estate,  in  case  of  a  deficiency  of  the  personal; 
stating  the  origin  of  the  Plaintiff's  debt,  by  an  award  upon  a  refer- 
ence under  a  decree  by  consent  in  1797,  that  the  testator  should 
pay  to  the  Plaintiff,  John  Ward,  as  executor  of  his  father,  8721/. 
139.  lid.  assigned  by  him  to  the  other  Plaintiff;  that  for  breach  of 
an  Order,  made  on  the  24th  of  November,  1800,  for  .payment  of  the 
money,  the  testator  was  by  an  Order,  made  on  the  2d  of  June,  1801, 
committed  to  the  prison  of  the  Fleet,  where  he  remained  until  his 
death  in  the  year  1813. 

The  answer  contended,  that  the  Plaintiff  proceedkig  by  attach- 
ment, had  made  his  election  not  to  sue  at  law  ;  and,  as  the  testator 
died  in  prison,  in  execution  under  process  of  attachment,  the  Plain- 
tiffs are  barred  from  maintaining  any  farther  proceeding  at  Law  or 
in  Equity ;  and  the  debt  is  merged,  and  extinguished :  that  the  case 
is  not  within  the  Statute  (1)  for  the  relief  of  creditors  of  persons 
who  die  in  execution  ;  that  the  debt  was  a  simple-contract  debt,  and 
not  a  charge  on  the  land ;  and  the  refusal  to  pay  a  personal  wrong 
only,  and  extinguished  by  the  death  of  the  debtor ;  insisting  also 
upon  the  Statute  of  Limitations  (^). 

March  I8ih.  The  Master  of  the  Rolls  [Sir  William  Graitt]. 
The  principal  question  in  this  cause  is.  whether  the  real  estate  is 
subject  to  the  debts :  but  some  preliminary  objections  have 
[*  587]  been  taken,  partly  to  the  Plaintiff's  *  debt  itself,  and  partly 
to  th^  form  of  the  proceeding.  Some  of  the  Defendants 
state  various  objections  to  the  award,  by  which  the  Plaintiff's 
debt  ariises,  into  the  merits  of  which  it  is  incompetent  to  them  now 
to  enter  ;  therefore,  I  do  not  notice  those  objections  :  but  they  also 
insist,  that,  as  the  debtor  died  in  custody  under  the  commitment 
for  non-payment,  the  debt  was  extinguished.  No  authority  was 
cited  for  that,  nor  any  principle,  but  by  analogy  to  the  old  rule,  as 
to  the  writ  of  Capias  ad  satisfaciendum^  when  the  debtor  died  in 
prison. 

With  respect  to  that,  1st,  a  commitment  by  a  Court  of  Equity  for 
non-payment  of  money  under  an  award  is  not,  as  the  Capias  is,  ex- 
clusive of  other  remedies ;  next,  if'  it  were,  still  according  to  the 
analogy  the  death  of  the  debtor  in  custody  ought  not  since  the  Stat- 
ute of  Jac.  L  to  operate  as  a  satisfaction  of  the  debt. 

It  was  insisted,  3dly,  that  the  debt  is  barred  by  the  Statute  of 
Limitations.     What  part  of  that  Statute  applies  to  debts  by  Decree, 

(1)  Stat  SI  Jam.  Lc.  24. 

(2)  Stat  21  Jam.  I.  c.  16. 
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Order,  or  Award,  is  not  shown ;  nor  how  the  debt  is  to  be  barred  by 
the  time  the  debtor  remains  in  custody  for  non-payment  of  the  debt. 
It  is  insisted,  that  the  former  suit  ought  to  have  been  revived  by 
the  Plaintiff,  instead  of  a  new  one  being  instituted.  The  former 
suit  could  not  have  been  prosecuted  with  any  exclusive  effect.  A 
creditor  by  Decree  must,  as  all  other  creditors,  takes  his  satisfaction 
out  of  the  assets ;  and  is  to  seek  it  just  as  any  other  creditor  may. 
The  question  is,  whether,  if  there  are  several  creditors  by  Decree, 
each  is  to  be  ccmpelled  to  prosecute  his  several  suit  instead  of  com- 
ing in  under  a  general  Decree.  I  have  inquired,  whether,  if  a  cred- 
itor claims  in  the  Master's  office  under  a  Judgoient  or  De- 
cree, it  is  held  *  hecessary,  that  it  should  be  revived ;  and  [^  588] 
I  find,  that  the  practice  is  not  so  understood. 

The  question,  then  is,  whether  the  real  estate  is  charged ;  for, 
though  a  Decree  is  equal  to  a  Judgment,  that  is  only  as  to  personal 
estate  ;  and  does  not  affect  the  land.  The  testator  turns  all  his  real 
estate  iato  money ;  and  makes  the  whole  one  mixed  fund.  All  the 
trusts  after  that  direction  are  to  be  executed  out  of  the  produce  of 
«uch  nMxed  fund ;  and  all  the  payments  are  to  be  made  out  of  the 
same  fund.  The  direction  to  his  executors  to  pay  any  debts  upon 
any  evidence  they  think  proper,  except  the  claims  mentioned  in  the 
margin,  none  being  mentioned  in  the  margin,  is  an  authority  to  pay 
all  debts,  and  Upon  such  evidence  as  they  think  proper.  His  inten- 
tion could  not  be,  that  his  executors  should  have  an  arbitrary  power 
to  pay  or  not  to  pay,  as  they  might  think  fit.  They  were  indeed  to 
pay  upon  what  evidence  they  thought  proper :  that  is,  upon  evi- 
dence satisfactory  to  them,  although  it  might  not  be  strictly  legal. 

Then,  out  of  what  fund  are  they  to  pay  ?  There  is  but  one,  and 
that  a  mere  money  fund :  the  land,  converted  into  money,  being 
mixed  with  the  personal  property,  and  the  whole  given  to  his  trus- 
tees, who  are  also  the  executors.  That  is  the  only  fund,  out  of 
which  any  payment  can  be  made.  Would  it  be  unlawful  for  them  to 
appfy  any  part  of  that  fund  to  the  payment  of  debts  ?  No :  the 
testator  says,  it  shall  be  generally  lawful  to  pay  debts ;  and,  if  law- 
ful, it  was  incumbent  upon  them  so  to  apply  it ;  and,  as  the  residue 
cannot  be  paid  over,  until  all  the  debts  are  paid,  which  the  execu- 
tors are  authorized  to  pay,  it  is  to  be  read,  as  if  that  clause  preced- 
ed tbe  declaration  as  to  the  trust  for  the  next  of  kin  :  in 
other  words,  the  *  trustees  were  to  stand  possessed  of  the  [*  589] 
residue,  i.  e.  of  the  residue  of  all  his  property,  subject  to 
such  debts  as  be  shall  not  have  excepted  in  the  margin.  He  has  not 
excepted  any  debts  in  the  margin  :  therefore,  out  of  the  fund,  compos- 
ed of  the  produce  of  his  real  estate  and  the  residue  of  his  personal,  all 
the  debts  are  to  be  paid.  

1.  The  Court  of  Chnncery  may  issue  a  sequestration  against  the  estate  of  a 
party  whom  it  holda  in  custody;  but,  in  some  respects,  a  decree  for  a  debt  is 
equal  to  a  judgment,  only  so  far  as  it  affects  personalty :  see,  anUy  note  7  to  Halea 

%  Where  a  testator  has  blended  his  whole  real  and  personal  estate  together 
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into  one  fund,  which  he  has  charged  generally,  the  whole  (even  supposing  the 
produce  of  the  real  estate  to  result  by  lapse  to  the  heir)  will  be  liable,  not  only  to 
the  testator's  debts,  but  to  all  legacies  well  givei;:  see  the  concluding  passage  of 
note  1  to  Kighlky  v.  £t^A%,  2  V.  3S28. 


RAINE,  Ex  parte. 
{1816,  April  22.] 


Oif  the  accidental  loss  of  a  Commission  of  Lunacy,  after  Inquisition  found.  Order 
for  a  duplicate  Commission ;  and  the  Inquisition,  which  was  recovered,  to  be 
annexed  to  it 

The  Petition,  by  a  Solicitor,  who  had  taken  out  a  Commission  of 
Lunacy,  stated,  that  the  Commission  was  executed  at  Worcester ; 
and  the  Inquisition,  signed  by  the  Jury  aod  three  Commissioners  on 
the  27th  of  February,  was  in  a  parcel  deposited  at  the  coacb-effioe 
in  Worcester,  to  be  sent  by  the  mail.  The  coach-office  was  robbed, 
and  the  parcel  taken.  On  the  18th  of  March,  the  Inquisition  was 
found  hanging  to  a  twig  on  the  bank  of  the  river  Severn,  abeat 
eight  miles  from  Worcester. 

The  Petition  prayed,  that  the  Clerk  of  the  Custodies  may  be 
ordered  to  make  out  a  duplicate  of  the  said  Commission,  bearing 
the  same  test,  and  directed  to  the  same  Commissioners;  and 
that  the  three  acting  Commissioners  under  the  former  CommissioB 
may  tinnex  to  such  duplicate,  when  sealed,  the  said  InquisitioDi 
taken  as  aforesaid ;  and  may  return  the  same  forthwith. 

Mr.  Dowdeswelly  in  support  of  the  Petition,  upon  these  facts, 
verified  by  affidavit,  suggested,  that,  the  contents  of  the 
[*  590]  parcel  having  been  *  thrown  into  the  river,  the  Commis* 
sion  sunk  with  the  seal. 

The  Lord  Chancellor  [Eldon]  said,  this  Petition  was  presented 
under  very  singular  circumstances ;  but  an  Order  for  a  Commission 
was  made  by  Lord  Hardwicke  under  circumstances  as  singular ;  and 
accordingly  made  the  Order  prayed  by  this  Petition. 

Possibly,  the  order  for  a  commission  of  lanacy,  allnded  to  in  the  principal 
case,  as  having  heen  made  by  Lord  Hardwicke  nnder  singalar  circumstances, 
m^  be  that  made  in  Ex  parte  SoxUheoi  (reported  in  2  Ves.  Sen.  401,  and  in  Ambl. 
109),  where  a  commission  was  issued  against  a  party  who  was  abroad,  and  the 
inquisition  was  directed  to  be  taken  in  this  country,  iidiere,  of  coune,  ^  jmy 
could  have  no  personal  inspection  of  the  party  alleged  to  be  a  non  < 
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WILLAN  V.  WILLAN  (1). 
[18J5,  JuLF  14, 15;  1816^  April  25,  26.] 

ArTfiR  examination  under  Decree  before  the  Master  concluded  and  made  known, 
farther  examination  not  pennitted  without  an  Order,  on  surprise  clearly  estab- 
lished (a). 

Waiver  of  irregularity  by  examining  before  the  Master  without  a  previous  state  of 
facts. 

After  Publication,  no  farther  examination  without  leave,  not  obtained  without 

Sreat  difficulty,  and  generally  confined  to  some  particular  facts  (6),  [p.  592.] 
er  Decree,  directing  inquiries,  the  Master  cannot  without  an  Order  exaD[une  a 
witaess,  who  has  been  examined  in  chief  in  the  cause,  [p.  592.] 

The  Master  armed  by  Decree  expressly  with  i>ower  of  examining  the  parties,  as 
he  shall  think  fit  $  and  therefore  he  can  re-examine  a  Defendant,  whom  he  had 
before  examined,  Ip.  593.] 

Interrogatories  to  examine  parties  must  be  settled  by  the  Master.  As  to  witness- 
es, ^iMcre ;  many  special  Orders  for  that  purpose,  [p.  593.] 

Affidavits  befbre  the  Master  by  consent,  [p.  598.] 

Depositions  before  the  Master  net  to  be  known  by  the  parties,  until  the  whole  ex* 
amination  is  concluded,  [p.  598]. 

Paity  may  waive  an  inquiry,  directed  for  his  benefit,  [p.  594.1 

Interrogatories  for  the  examination  of  a  party  settled  by  the  Master,  [p.  598.] 

Examination  to  points  not  in  issue  of  no  effect,  [p.  600.] 

Undee  the  Decree  in  this  cause  (2),  directing  the  Master  to  in- 
quire, what  lasting  and  substantial  improvements  had  been  made  by 
the  Defendant  or  his  under-tenants,  the  parties  to  be  examined 
upon  interrogatories,  as  the  Master  should  direct,  the  PlaintifT  im- 
mediately carried  in  a  state  of  facts,  insisting,  that  there  were  no 
lasting  and  substantial  improvements :  upon  which  state  of  facts  his 
examination  was  taken;  and  both  parties  proceeded  to  examine 
witnesses  before  the  Examiner.  No  state  of  facts  was  carried  in  by 
the  Defendant  until  after  the  close  of  that  examination  ;  and  some 
time  after  it  had  been  concluded  and  made  known  the  Plaintiff  pro- 
posed to  go  into  a  farther  examination  ;  which  being  refused  by  the 
Master,  as  contrary  to  the  practice,  a  Motion  was  made,  that  the 
Master  should  be  directed  to  receive  the  evidence. 

Mr.  FonblanquCf  Mr.  Hart^  and  Mr.  TVotoer,  in  support  of  the 
Afotion,  insisted,  that  there  is  no  such  proceeding  in  the 
Master's  Office  after  a  *  Decree  as  passing  publication;     [*  591] 
and  the  Master  of  the  Rolls  so  stated  it  in  Parkiman  v. 
Ingram  (S) :  the  Master  therefore  is  not  precluded  from  receiving  the 
farther  evidence,  tendered  by  the  Plaintiff. 

Sir  «SSif?t«eZ  BomiUyj  Mr.  Leach^  and  Mr.  JBeS,  for  the  Defendant. 

(1)  Coop.  291. 

(a)  As  to  the  evidence  before  the  Master,  see  1  Barbour,  Ch.  Pr.  493-^503 ;  and 

SEirticularly  as  to  the  examination  of  witnesses,  ib.  497-50^ ;  Mttford  v.  Pdera,  8 
im.  eaO;  Smitk  v.  fifroAom,  2 Swanst  264 ;  Bou^  v.  Mam,  1  My.  &  K.  543; 
see  anitj  note  (a)  Sandford  v.  Paul,  1  V.  398. 

(b)  See  2  Madd.  Ch.  Pr.  424-434 ;  1  Smith,  Ch.  Pr.  c.  36,  p.  398,  d  stq. 

(2)  AnU,  vol.  xvi.  72. 

1)  AnU^  vol.  iiL  603 ;  see  608.    It  was  observed  at  the  Bar,  that  the  practice 
i  prevailed  against  that  solemn  decision. 


4?) 
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— ^The  practice,  analogous  to  that  upon  examinations  before  a  De- 
cree, prevails,  and  ought  to  prevail,  in  the  Master's  Office  after* 
wards,  with  the  exception,  that  all  parties  are  permitted  to  make 
affidavits  from  time  to  time :  but  that  is  by  consent ;  and  much  is 
done  by  consent  before  the  Master,  with  great  convenience,  espe- 
cially upon  long  accounts,  &c.  The  passage  referred  to  in  Parkuh 
son  V.  Ingram,  is  misunderstood.  The  Master  of  the  Rolls  means 
only,  that,  though  the  form  of  publication  does  not  take  place, 
where  the  examination  is  before  the  Master,  the  same  princif^ 
applies,  not  with  equal  strictness,  but  with  sufficient  caution  to 
secure  the  advancement  of  justice.  Upon  this  question,  as  to  the 
improvements  made  by  the  Defendant  and  their  value,  one  party 
cannot  be  permitted  to  amend  his  case,  after  all  the  examination  be- 
fore the  Master  has  been  closed,  and  made  known. 

The  Lord  Chancellor  [Eldok]. — ^It  was  held  in  one  case, 
that  the  Master,  having  examined  a  Defendant  upon  Interrogatories, 
could  not  re-examine  him :  but  Lord  Hardwicke  afterwards  held, 
that,  though  that  is  so  as  to  a  witness,  it  is  not  as  to  a  party, 
[*  592]  upon  the  distinction^  that  the  Decree  authorises  the  *  Mas- 
ter to  examine  the  parties  upon  Interrogatories,  as  be  shall 
think  fit ;  and  therefore  he  can  re-examine  a  party,  though  not  a\vit- 
ness.  For  the  present  I  set  aside  the  consideration,  whether  the 
Court  can  under  the  circumstances  make  an  Order  upon  the  Master 
to  receive  evidence ;  and  whether  the  objection,  taken  in  the  Mas- 
ter's Office,  can  be  considered  as  waived  by  conduct  there  ;  and  I 
take  this  to  be  simply  a  question  of  practice,  whether  after  the  depo- 
sitions, taken  before  the  Examiner,  have  been  seen  on  both  sides,  the 
Master  can  in  the  regular  discharge  of  his  duty  farther  examine  to 
the  same  matters  in  this  sense,  as  to  what  is  insisted  on  by  the  De- 
fendant with  regard  to  the  improvements.  It  is  perfectly  estab- 
lished, that  after  publication,  previous  to  a  Decree,  and  the  deposi- 
tions have  been  seen,  you  cannot  examine  witnesses  farther  without 
leave  of  the  Court ;  which  is  hot  obtained  without  great  difficulty ; 
and  the  examination  is  generally  confined  to  some  particular  facts  (1). 
At  the  hearing  of  tiie  cause  the  Court  sees  all  the  evidence ;  and  if, 
instead  of  deciding  upon  the  inference,  it  directs  inquiries,  the  De- 
cree, directing  those  inquiries,  is  in  truth  the  leave  of  the  Court  given 
for  farther  examination  of  witnesses  upon  the  very  point.  There  is, 
however,  a  great  distinction  between  the  powers  of  the  Court  and 
the  Master.  Under  such  a  direction  the  Master  cannot  examine  a 
witness,  who  has  been  examined  in  chief  In  the  cause,  without  an 
Order.  However  essential  to  justice  that  examination  may  be,  the 
Master  has  no  authority  to  examine  such  a  witness,  unless  it  is  given 
to  him  by  the  Court ;  who  guard  the  administration  of  justice  by  the 
rule,  that  such  examination  shall  not  take  place  without  special 
leave. 

(1)  i^nfe,  127 ;  PureeU  v.  M'J^Atmara,  vol.  viii.  3^,  and  the  note,  327 ;  mUe  v. 
PurceU,  1  Ves.  &  Bea.  151 ;  ^crfmore  v.  INdbttuOn,  2  Yes.  &  Bea.  fiST ;  wftioft.  3 
Yes.  &  Bea.  98. 
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It  is  said^  that  there  is  no  such  thing  as  publication  of  deposi- 
tions before  the  Master.  I  collect  from  the  form  of  Decrees, 
that  the  Master  is  armed  by  the  Decree  expressly  with  a  power 
of  examining  the  parties  upon  interrogatories;  and  I  find  it  settled 
by  Lord  Hardwicke  in  the  case,  to  which  I  have  alluded,  that 
the  Master  can  without  leave  re-examine  a  Defendant,  whom  be 
bad  before  exaipined  (contrary  to  a  prior  decision,  directly  the  re- 
verse of  that),  upon  this  ground,  that  the  Court  armed  the  Master 
with  power  as  to  the  Defendants  to  examine,  as  he  should  think  fit ; 
and  I  apprehend,  that  interrogatories  to  examine  parties,  must  be 
settled  by  the  Master.  I  do  not  know  how  that  is  as  to  witnesses : 
I  know,  that  many  special  Orders  have  been  made  by  the  Court,  fot 
the  examination  of  witnesses,  and  expressly  directing,  that  the  Mas- 
ter should  settle  the  interrogatories.  I  lay  out  of  consideration  af- 
fidavits ;  as  that  is  by  consent :  but,  strictly  speaking,  where  wit- 
nesses are  exammed  on  deposition  before  the  Master,  the  con- 
tents ought  to  be  known  to  neither  party  until  the  whole  is  con- 
cluded. Therefore  whether  publication  takes  place  in  manner  and 
form,  as  has  been  described  at  the  Bar,  or  not,  yet,  if  the  principle 
is,  as  1  believe  it  will  be  found,  that  the  depositions  of  witnesses 
should  be  kept  by  the  Master  until  the  conclusion,  that  conclusion  is 
in  truth  the  publication  ;  and,  if  the  rule,  on  which  the  Court  pro- 
ceeds, before  the  Decree,  is  good,  that  when  the  examination  arrives 
at  the  conclusion,  there  shall  be  an  end  of  the  matter,  unless  farther 
inquiry  is  directed  by  theCourt,  it  is  very  difHcuIt  to  maintain,  that, 
when  the  depositions,  taken  in  the  Master's  office,  are  opened,  on 
the  ground  that  the  business  is  concluded,  the  same  principle  is  not 
wholesome  there. 

AH  these  directions,  however,  are  for  the  benefit  of  either 
both,  or  one,  of  th6  parties ;  and  this  being  for  the  *  benefit     [''^594] 
of  the  Defendant,  he  may  waive  it ;  and  the  Master  would 
have  correctly  executed  his  duty,  if  he  had  reported,  that  he  by  the 
Defendant's  desire  foreborc  to  make  that  inquiry,  directed  for  his 
benefit. 

Great  inconvenience  occurs  in  this  case  certainly  :  the  Decree  giv- 
ing the  Defendant  the  benefit  of  M  his  substantial  improvements. 
The  Plaintiff  brought  in  his-state  of  facts;  and  witnesses  were  ex- 
amined before  the  Examiner  as  to  that  state  of  facts :  and  for  some 
reason  the  Defendant's  state  of  facts  was  not  brought  in,  until  the  ex- 
amination was  gone  through  for  the  Plaintiff,  and  all  the  depositions 
were  known  to  both.  That  is  not  regular  ;  nor  do  I  know,  why  it 
was  permitted.  It  is  Tcpresented  as  hard,  that  they  may  not  both 
examine  to  that  state  of  facts;  but,  if  the  practice  of  the  Court, is 
against  it,  I  do  not  apprehend,  that  I  am  authorised  to  say,  the  Mas- 
ter shall  not  act  according  to  the  practice.  There  may  be  reason  for 
applying  under  the  circumstances  for  special  leave  ;  but,  if  the  gene- 
ral practice  will  not  permit  this,  that  must  be  considered  known  to 
the  suitors,  or  their  advisers ;  and,  if  the  cirpumstance,  that  the  de- 
positions were  suffered  to  be  known  to  the  parties,  makes  it  impos- 
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Bible,  that  is  not  the  fault  of  the  Court.  If  I  find,  that  the  Masters 
do  not  agree  upon  this,  I  will  send  it  to  them  to  eertify,  what  the 
practice  is,  as  I  did  in  a  former  instance,  which  produced  their 
unanimous  opinion  against  the  practice  alleged. 

July  Ibth,  The  Lord  Chancellor  [ELDON].-^The  case  of 
Shepherd  v.  CoUyer  (1),  which  I  have  examined  in  the 
^  595]  Register's  Book,  strongly  supports  the  *  Master's  opinion 
upon  the  practice.  In  that  case  the  Court  had  (N-dered  the 
Master  to  inquire  into  the  value  of  an  estate,  and  the  Def^dant  to 
pay  the  valde  with  interest.  It  was  su^[ested  by  one  party,  that  it 
might  be  necessary  to  the  proper  result  of  the  inquiry  to  examine  a  par^ 
ticular  individual,  a  tenant  in  possession :  but  the  Master  conceived, 
that  after  he  had  cc^ied  and  delivered  out  the  depositions,  he  could 
not  examine  any  person  without  a  special  Order;  and  then  the 
Court  declared,  that  it  considers  it  treasonable,  and  orders,  that  the 
Master  shall  be  at  liberty  to  examine  that  particular  individual,  not 
witnesses  in  general,  upon  that  point. 

Upon  the  authority  of  this  case,  which  proves  that  the  Master^s 
opinion  as  to  the  practice  is  right,  I  must  refuse  this  Motion.  Pre- 
sent a  Petition  upon  the  special  circumstances. 

April  25M,  26M.  A  Petition  was  at;cordingly  presented  by  the 
Plaintiff,  praying,  either  that  the  depositions  of  the  Defendant  may 
be  suppressed  ;  or  that  the  Petitioners  may  be  permitted  to  go  into 
farther  evidence  before  the  Master  to  repel  their  efiect. 

Mr.  Fonblanque,  Mr.  Hart,  and  Mr.  Trower,  in  support  of  the 
Petition. — The  case  of  Shepherd  v.  CoUyer  proves,  that  the  Court 
has  a  discretion  to  make  an  Order  for  this  purpose^  Thb 
[*  596]  Petition  is  presented  upon  the  irregularity  *of  this  exam- 
ination, first,  in  not  being  preceded  by  a  state  of  facts, 
brought  before  the  Master  by  the  Defendant ;  without  which  he  was 
not  entitled  to  examine  under  the  Decree ;  the  Plaintiff  having  no 
raeat\^  of  examining  witnesses  to  the  facts  proved,  or  of  cross^ei^m- 
ining.  If  there  is  no  authority,  common  sense  requires  that  course 
of  proceeding.  How  can  the  Plaintiff  controvert  this  claim  for  im- 
provements ?  He  is  entitled  to  the  interference  of  the  Court,  if  not 
to  suppress  the  depositions,  so  irregularly  taken,  at  least  to  enable 
him  to  repel  their  effect.  When  a  Decree  directs  inquiries,  the  par* 
ty  who  is  to  establisb  the  affirmative,  ought  upon  all  occasions  to 
bring  in  a  state  of  facts.  The  Plaintiff  states  generally,  that  there 
were  no  improvements ;  but  is  not  required  to  negative  every  fact  in 
the  Defendant's  examination.  The  greatest  inconvenience  will  be 
tiie  result  of  the  proceeding  now  proposed.  The  Defendant's  exam- 
ination cannot  be  represented,  and  was  not  considered^  by  any  of  the 
parties,  as  a  state  of  facts,  which  is  in  the  nature  of  a  bill  and  cross 
bill :  but  upon  this  examination  the  Plaintiff  cannot  know,  what  sort 

(1)  la  Chancery,  before  Lord  Hardwicke,  1774. 
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of  improvements  the  Defendant  had  made,  nor  that  he  meant  to  in- 
sist upon  all  this  under-draining,  &c.  Another  irregularity  in  this 
examination  is,  that  it  was  taken  upon  interrogatories  not  settled  by 
the  Master. 

Sir  Samuel  Romilh/^  Mr.  Leach,  and  Mr.  Bell,  for  the  Defendant. 
— ^This  irregularity,  that  the  Defendant  had  gone  through  the  exam- 
ination withoat  having  brought  in  a  atate  of  facts,  h^  been  known 
to  the  Plaintiff  above  four  years.  One  of  the  most  sacred  rules, 
applying  equally  to  examinations  before  the  Decree,  and 
afterwards  before  the  *  Master,  is,  that,  where  an  examina-  [*  597] 
tion  is  taken  upon  interrogatories,  and  not,  as  it  can  only 
be  by  cpnsent,  upon  affidavits,  one  party,  having  seen  ail  the  proofs 
on  the  other  side,  shall  not  be  at  liberty  to  go  into  evidence  for  the 
purpose  of  meeting  and  adapting  his  case  to  that  which,  is  before 
him,  and  sworn  to.  That  rule  is  never  dispensed  with  except  upon 
affidavits  by  the  party  and  his  solicitor,  that  they  have  not  seen  the 
depositions.  The  Plaintiff  in  this  case  carried  in  his  state  of  facts. 
The  Decree  was  his.  He  had  the  conduct  of  the  cause.  The  De- 
fendant, although  it  was  incumbent  on  him  to  go  through  all  his  ev-^ 
idence,  before  the  Plaintiff^s  depositions  were  published,  was  not 
called  upon  to  state  his  claims,  until  the  Plaintiff*  had  gone  through 
his  case.  The  Plaintiff,  having  carried  in  his  state  of  facts,  on  the 
12th  of  May,  1809,  upon  the  affirmance  of  the  Decree  on  the  re- 
hearing immediately  exhibited  interrogatories.  That  is  precisely  in 
the  nature  of  a  Bill  and  Answer.  The  Plaintiff  was  entitled,  not 
only  to  a  discovery  of  the  alleged  improvements,  but  also  to  know 
tiie  Defendant's  claims,  in  order  to  meet  them.  The  interrogatories, 
exhibited  for  the  Defendant's  examination,  inquire,  what  are  the  im- 
provements alleged  to^  have  been  made,  the  money  expended,  what 
claims  the  Defendant  makes  in  respect  of  such  improvements,  and 
iiow  he  makes  them  out,  and  ascertains  the  sums  expended.  The 
Plaintiff  examines  witnesses,  upon  interrogatories  never  seen  by  the 
Defendant,  nor  by  the  Master,  being  before  the  Examiner,  to  show, 
that  the  Defendant  had  made  no  lasting  improvements;  and  the 
'  Defendant  had  a  right  upon  the  Plaintiff's  state  of  facts,  not  only  to 
cross-examine,  but  to  examine  originally ;  and  such  examination  be- 
ing regular  and  completed,  Ibe  Plaintiff  is  not  at  liberty  to  go  into  a 
new  examination.  The  very  reason  of  this  application, 
that  the  Defendant  has  made  a  much  better  case  *  than  [*  598] 
wa^  expected,  is  that,  against  which  the  rule  is  directed. 

The  Lord  Chancellor. — Great  consideration  is  required,  before 
I  can  give  way  to  this  application.  The  question  lies  in  a  very  nar- 
row compass :  whether  the  proceedings  in  the  Master's  office  are  so 
according  to  practice,  as  to  make  it  unfit  to  grant  this  petition  ;  or, 
if  the  practice  is  against  it,  whether  there  has  been  such  surprise,  as 
may  work  considerable  mischief,  against  which  the  Court  ought  in 
sound  discretion  to  protect  the  parties,  or  any  of  them. 

The  Decree  in  this  cause  calls  upon  the  Master  to  inquire,  what 
lasting  and  substantial  improvements  the  Defendant  or  his  under-ten- 
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ants  have  made,  except  those  required  by  the  lease  of  1790;  the 
benefit  of  which  he  was  to  have  by  the  Decree  ;  the  Court  reserv- 
ing the  consideration  of  what  was  to  be  done  with  regard  to  the  im- 
provenfents  until  after  the  Report.  Upon  this  the  Plaintiff,  accord- 
ing to  the  mode  of  proceeding,  brought  in  a  state  of  facts  ;  and  ten- 
dered it,  with  a  negative  issue;  that  the  Defendant  was  not  entitled 
to  anything  in  respect  of  lasting  and  substantial  improvements. 
He  hiight  have  called  upon  the  Defendant  at  that  moment  to  bring 
in  his  state  of  facts ;  and  it  would  have  been  much  more  convene 
ient  so  to  have  called  for  an  affirmative  issue  than  to  content  himself 
with  tiiat  negative  one.  He  called  upon  the  Master  to  examine  the 
Defendant' by  interrogatories,  (which,  being  for  the  examination  of  a 
party,  would  be  settled  by  the  Master),  to  say,  in  respect  of  what 
substantial  and  lasting  improvements  he  made  any  claim,  and  how  it 
was  made  out ;  putting  every  question,  that  would  bring  out  com- 
plete information  as  to  the  nature  and  extent  of  the  claim, 
[*  599J  and  how  the  Defendant  •  was  entitled  to  have  it  allowed. 
An  examination  was  put  in,  which  I  must  suppose  suffi- 
cient, having  no  relation,  than  I  can  discover,  to  lasting  and  substan- 
tial improvements.  The  Plaintiff,  having  thus  had  a  statement  in 
some  manner  of  what  the  Defendant  claimed,  proposed  to  examine 
witnesses  to  these  points ;  that  they  had  known  these  farms,  &c. ; 
interrogating  whether,  during  the  occupation  of  the  Defendant  and 
those  other  persons  they  had  made  any  and  what  substantial  and 
lasting  improvements,  in  building,  &c. ;  which  Would  have  enabled 
him  to  prove,  tiiat  he  had  maintained  his  negative  issue.  In  this 
state  of  things,  though  it  was  suggested,  that  they  were  wrong  in 
examining  before  a  state  of  facts,  the  Plaintiff,  who  had  tendered 
the  negative  issue,  and  prepared  his  interrogatories  in  support  of  it, 
producing  witnesses  to  prove,  that  no  improvements  were  made,  per- 
mits the  other  party  to  proceed  in  examining  without  objecting,  that 
he  had  not  brought  in  a  state  of  facts  ;  and,  though  the  Defendant's 
interrogatories  are  drawn  with  more  words,  as  to  manuring,  &c.  yet 
there  is  interrogatory  enough  by  the  Plaintiff  to  n^ative  or  sub- 
stantiate every  thing,  that  was  done,  or  omitted,  in  the  management 
of  the  farms.  They  come  to  a  conclusion  without  objection ;  and 
then  the  Plaintiff  appears  suprised  by  the  result  of  his  examination  : 
I  understand  him  to  mean,  that  he  was  surprised  by  the  examination 
as  to  manuring,  draining,  &c.  not  having  himself  examined  so  close*- 
ly,  or  whether  those  things  are  to  be  considered  substantia]  improve- 
ments. Upon  the  question  of  practice,  whether  this  examination, 
so  accurate  and  extensive,  ought  according  to  the  practice  to  be  sup- 
pressed, as  there  was  no  state  of  facts  previous  to  examining  the  De- 
'  fendant's  witnesses,  I  cannot  say,  that  it  is  not  competent 
[*  600]  to  the  Plaintiff  to  *  waive  the  objection  to  a  Defendant's  ex- 
amining without  a  state  of  facts.  If  he  examines  to  points 
not  in  issue,  those  depositions  will  go  for  nothing :  but  I  am  not 
prepared  to  say,  that,  if  he  is  allo)ved  by  the  Plaintiff  to  examine  to 
points  in  issue,  as  he  has  examined  more  extensively,  accurately,  and 
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with  more  care,  than  was  expected,  therefore  the  Plaintiff,  after  ob- 
taining the  depositions  to  points*  in  issue,  may  take  the  objection, 
that  there  was  no  state  of  facts ;  and  therefore  the  whole  is  to  go 
for  nothing.  That  is  farther  than  I  can  go.  As  to  the  allegation  of 
surprise,  I  cannot  determine,  what  wad  in  their  minds  with  reference 
to  the  nature  of  the  claim  or  state  of  facts  to  be  brought  in  by  the 
Defendant.  I  will  see  the  Master,  with  a  view  to  consider,  what  is 
to  be  done  with  it,  as  a  case,  not  of  general  practice,  but  of  circum- 
stances, raising  an  exception.  Surprise,  and  its  effect,  ought  to  be 
seriously  made  out ;  as  the  precedent  of  thus  letting  in  farther  exami- 
nation, unless  upon  circumstances  clearly  understood,  would  be  very  . 
dangerous. 

The  Petition  was  afterwards  dismissed. 


Sex,  anie,  the  notes  to  S,  C,  16  V.  73. 


CARELESS  t^.  CARELESS  (1).  [*  601] 

[Rolls.— 1816,  Mat  7, 13.] 

Leoact  "  to  Robert  C.  my  nephew,  the  son  of  Joseph  C."  Other  clauses,  describ-* 
ing  "  ray  nephew,  Robert  C."  generally ;  and  one  legacy  "  to  my  nephew, 
Robert  C.  the  son  of  John  C*  The  testator  had  only  two  brothers,  John  and 
Thomas  C,  each  having  a  son,  named  Robert  C.  Parol  evidence  admitted  to 
resolve  this  latent  ambiguity ;  diowing  intimacy  with  the  son  of  John,  and  very 
slight  knowledge  of  the  other;  and  the  legacy  was  decreed,  to  the  former. 

Legacy  without  any  interest  to  A.,  if  claimed  within  five  years  from  the  testator's 
death ;  if  not,  the  same  sum  without  interest  as  aforesaid  to  B. ;  no  claim  being 
made  by  A.,  decreed  to  B.  with  interest"  from  the  end  of  five  years  at  four  per 
cent. 

Where  it  was  impossible  to  ascertain  the  mistake  in  a  devise,  the  name  belong- 
ing to  one,  the  description  to  another,  it  was  held  void  for  uncertainty,  [p.  604.] 

Evidence  admissible  to  resolve  a  latent  ambiguity  upon  facts  dehors  the  Will;  as 
upon  a  legacy  to  the-  testator's  nephew  Robert,  there  being  two  nephews  of  that 
name,  presumption  in  favor  of  one,  proved  to  have  been  intimately  known  to 
the  testa  tor  (a),  [p.  604.] 

Robert  Careless  by  his  Will  bequeathed  500/.  without  any  in- 
terest, in  trust  for  John  Billingsley,  provided  the  same  should  be 
claimed  within  five  years  from  his  death :  but  in  case  the  same 
legacy  should  not  be  claimed  within  five  years  from  his  death,  then 
he  gave  and  Bequeathed  '<  the  same  sum  of  500?.,  without  interest, 
as  aforesaid, "to  Robert  Careless,  my  nephew,  the  son  of  Joseph  Care- 

(1)  lMer.384. 

(a)  Parol  evidence  is  admissible  to  explain  latent  ambiguities,  and  to  apply  an 
instrument  to  its  subject  See,  ante,  note  (6)  Baugh  v#  Beady  1  V.  257;  1  Qreeo- 
leaf,Evid.§  297,301. 

VOL,  XIX.-  26 
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less,  and  Frank  Brown,  brother  of  my  said  wife/'  to  be  equally 
divided  between  them,  siiare  and  share  alike.  Then,  after  several 
legacies,  specific  and  pecuniary,  he  devised  all  his  freehold,  copy- 
hold, and  leasehold  estates,  and  the  residue  of  his  personal  estate,  to 
his  children ;  and,  in  case  he  should  have  no  child,  then,  as  to  his 
freehold  estates,  '^  in  trust  for  John  Careless,  my  brother,  his  heiis 
and  assigns,  for  ever ; "  and  as  to  2000/.,  3  per  cent.  Reduced 
Annuities^  in  trust  for  the  separate  use  of  his  wife  for  life ; 
[*  602]  and  *  after  her  death,  and  as  to  another  fund  of  3000Z. 
from  the  testator's  death,  to  be  divided  into  two  equal 
parts ;  one  to  be  held  in  trust  '<  for  the  child  or  children  of  my 
brother  Thomas  Careless,  bocn  and  to  be  born,"  equally  to  be  di- 
vided between  them,  &c. ;  and  the  other  to  the  children  of  a  de- 
ceased sister;  and  as  to  his  copyhold  dwelling-house,  and  his  moiety 
of  some  leasehold  premises,  for  the  separate  use  of  his  wife  for  life ; 
and  after  her  death,  in  case  of  such  failure  of  issue,  as  aforesaid,  "  in 
trust  for  Robert  Clireless,  my  nephew,  and  the  heirs  of  his  body  law- 
fully issuing ; "  and  as  to  his  said  copyhold  messuages,  &c.  "  for  want 
of  such  issue  of  my  said  nephew  Robert,  -in  trust  for  the  said  John 
Careless,  my  brother,  his  heirs  and  assigns  for  ever  ; "  and  as  to  his 
undivided  moiety  of  the  said  leasehold  messuages,  &c. "  in  case  there 
shall  be  such  failure  of  my  issue  as  aforesaid  and  the  said  Robert 
Careless  my  nephew  shall  depart  tliis  life  under  the  age  of  twenty- 
one  years  without  any  issue  of  his  body  lawfully  begotten  living  at 
his  death,  in  trust  for  the  said  John  Careless,"  his  executors,  &c. ; 
and  as  to  his  city  bonds,  and  the  money  due  thereon,  for  the  separate 
use  of  the  testator's  wife  for  life ;  and  after  her  decease,  in  case  there 
shall  be  such  failure  of  issue  as  aforesaid,  <<  in  trust  for  my  nephew 
Robert  Careless,  thd  son  of  John  Careless ; "  and  he  appointed  his 
wife  residuary  legatee. 

The  testator  died  in  1805 ;  and  no  claim  being  made  by  Billings- 
ley  within  five  years,  the  Bill  was  filed  by  Robert  Careless,  son  of 
the  testator's  brother  John,  claiming  the  legacy  of  500/.  against  the 
Defendant  Robert,  son  of  Thomas  Careless,  the  only  other  brother 
of  the  testator ;  who  had  no  brother  named  Joseph.  The 
[*  603]  evidence  for  the  *  Plaintiff  proved,  that  he  lived  in  Lon- 
don, in  habits  of  familiarity  and  intimacy  with  the  testator : 
that  for  the  Defendant,  who  lived  in  Hampshire,  proved  only,  that, 
when  he  was  in  London,  fifteen  or  sixteen  years  ago,  he  was  intro- 
duced to  the  testator,  and  favorably  received. 

Sir  Samuel  Romilly  and  Mr.  Roupell,  for  the  Plaintiff,  argued, 
that,  if  the  description,  "  the  son  of  Joseph  Careless,"  had  not 
been  added  in  the  first  clause  of  the  Will,  the  Plaintifl^,  who  is 
clearly  and  properly  described  in  one  clause  as  the  object,  must  be 
presumed  to  be  the  nephew  Robert  mentioned  in  four  other  places ; 
no  other  nephew  of  that  name  being  mentioned  throughout  the 
Will ;  and  the  parol  evidence  admitted  to  explain  the  latent  ambi- 
guity, arising  from  the  fact,  that  there  is  another  nephew  of  that  name, 
proving  intimacy  and  familiarity  with  the  avowed  object  of  the  tes- 
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tator's  regard,  and  no  intercourse,  beyond  a  single  introduction 
many  years  ago,  with  the  other. 

Sir  Arthur  Piggoti,  for  the  Defendant  Robert,  son  of  the  testator's 
brother  Thomas  Careless,  contended,  that  the  evidence,  merely  to 
general  iamiliarity,  could  have  no  effect ;  that  the  Plaintiff,  being 
properly  described,  where  he  is  the  object  intended,  cannot  be  in- 
tended by  a  description  totally  different ;  and  the  inference  there- 
fore is  in  favor  of  the  Defendant,  th^  only  other  nephew  named 
Robert. 

Mr.  Bell  and  Mr.  Palmery  for  the  Representatives  of  the  Residu- 
ary Legatee,  insisted,  that  the  evidence,  amounting  to  no  more  than 
that  one  of  these  nephews  was  more  acquainted  with  the 
testator  than  the  other,  *  was  not  sufficient  to  turn  the     [*  604] 
scale;  and  the  legacy  .was  void  for  uncertainty,  as  in 
Thomas  v.  JUmas  (1). 

The  Master  of  the  Rolls. — ^This  is  a  case  of  some  doubt.  I 
shall  therefore  consider  it.  The  question  is  entirely  between  the 
Plaintiff  and  the  residuary  legatee ;  in  other  words,  whether  this 
legacy  is  void  for  uncertainty ;  as  I  cannot  see  upon  what  ground 
the  other  Defendant  can  contend,  that  there  is  any  thing  to  turn  the 
balance  in  his  favor. 

May  13.  The  Master  of  the  Rolls  [Sir  W.  Grant]. — ^This  case 
does  not  appear  to  bear  any  resemblance  to  that  of  TTiomas  v. 
Thomas,  which  was  referred  to  in  the  argument.  There  the  name 
belonged  to  one  of  the  parties ;  and  the  added  description  to  the 
other:  the  Court  thought  it  impossible  to  ascertieiin,  where  the  mis- 
take lay:  here  the  name  and  the  description  of  nephew  belong 
equally  to  both ;  and  the  superadded  description  "  the  son  of  Joseph 
Careless,"  is  equally  inapplicable  to  either.  The  facts,  that  there 
are  two  nephews  of  the  name  of  Robert  Careless,  and  that  neither 
of  them  is  the  son  of  a  brother,  named  Joseph,  are  hicis  dehors  the 
Will,  raising  therefore  a  case  of  latent  ambiguity ;  and  there  is  no 
doubt,  that  parol  evidence  may  be  admitted  to  resolve  it  (2).  The 
evidence,  though  it  does  not  apply  directly  to  the  intention 
with  regard  to  this  bequest,  shpws  •  that  the  testator  was  [*  605] 
intimately  acquainted  with  one  nephew,  of  the  name  of 
Robert  Careless ;  and  that  the  other  was  very  little  known  to  him. 
Indeed  it  i^  uncertain,  whether  the  testator  knew,  that  the  Christian 
name  of  that  other  nephew  was  Robert :  if,,  therefore,  he  had 
spoken  only  of  his  nephew  Robert  Careless,  the  presumption  would 
have  been  in  favor  of  that  nephew,  whose  name  he  certainly  knew, 
and  who,  as  being  intimately  known  to  him,  was  most  likely  to  be 
present  to  his  recoHeciion. 

The  testator,  however,  has  not  throughout  the  Will  contented 

(1)  6  Term  Rep.  671. 

(!2)  .^nfe,  vol  L  259 :  Parsons  v.  Parsons,  266;  and  the  noto,  967. 
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himself  with  that  description.  Having  three  times  mentioned  his 
nephew  Robert  generally,  in  another  instance  he  adds  to  the  descrip- 
tion the  name  of  the  father,  ''  son  of  my  brother  John." 

The  right  of  the  Plaintiff  to  the  property,  given  to  the  testator's 
nephew  Robert  Careless  without  the  addition  of  the  name  of  the 
father,  has  not,  it  seems,  been  disputed  by  the  Defendant  Robert 
Careless,  or  by  the  residuary  legatee  ;  though  that  clause  appears  to 
me  as  liable  to  the  imputation  of  ambiguity  as  the  former :  but,  if 
there  is  any  ground  for  presuming,  that  it  is  one  and  the  same 
nephew,  who  is  spoken  of  throughout  the  Will,  the  decision  must 
be  in  the  Plaintiff's  favor ;  as  he  is  undoubtedly  spoken  of  in  one 
part,  viz.  that,  in  which  he  is  called  the  son  of  John  Careless ; 
whereas,  it  is  uncertain,  whether  the  other  Robert  Careless,  the  De- 
fendant, is  at  all  spoken  of  in  the  Will.  In  the  clause,  on  which 
the  question  arises,  the  testator  intended  to  introduce  the  name  of 
one  of  his  brothers,  as  being  the  fiither  of  that  nephew,  to  whom 
he  made  the  bequest.     He  has  mistaken  the  name ;  for  he  had  no 

brother  called  Joseph.  As  to  the  supposition  that  themis- 
[*  606]     take  is  in  the  description  of  the  *  legatee,  as  his  nephew, 

and  not  in  the  name,  that  is,  that  he  might  have  meant  the 
son  of  some  person  of  the  name  of  Joseph  Careless,  there  is  no 
foundation  for  it  in  fact,  nor  a  surmise  of  any  other  person,  to  whom 
that  description  applies.  He  must  have  intended  to  introduce  the 
name  of  either  his  brother  John,  or  his  brother  Thomas;  and  it  was 
a  mere  slip  of  the  pen,  not  a  mistake  of  the  fact ;  as  he  must  have 
known,  that  he  had  no  such  brother  as  Joseph. 

It  is  hardly  possible  to  reconcile  the  subsequent  part  of  the  Will 
with  the  supposition,  that  he  meant  Thomas  ;  for  upon  that  suppo- 
sition he  must  have  had  it  distinctly  in  his  recollection,  that  he  had 
two  nephews  of  the  name  of  Robert  Careless;  as  he  afterwards 
mentions  the  nephew  of  that  name,  the  son  of  John,  and  again  gen- 
erally by  the  description  of  "  my  nephew  Robert  Careless :"  there- 
fore, if  he  meant  the  son  of  Thomas  in  this  instance,  he  would  have 
felt  the  necessity  of  distinguishing,  which  of  the  two  he  meant  in 
every  instance,  in  which  he  had  occasion  to  speak  of  either:  where- 
as, when  he  devises  the  coyhold  and  leasehold  estates,  he  speaks, 
as  if  he  were  conscious  of  having  only  one  nephew  of  that  name. 
Though  in  other  passages,  he  describes  him  more  fully,  he  must  have 
thought  the  description  here  given  to  be  sufficient.  The  same  per- 
son is  frequently  found  more  or  less  fully  described  in  different 
passages  of  a  Will ;  and  there  would  be  no  incongruity  in  the 
circumstance,  that  the  testator  had  twice  called  this  nephew  the  son 
of  his  brother  John,  and  once  only  his  nephew  Robert  Careless ; 
but,  it  would  be  strange,  that  in  one  part  he  should  discriminate 
between  his  two  nephews,  named  Robert  Careless,  and  in  another 
part  speak  of  a  nephew  of  that  name,  as  if  he  were  the  only  one  he 

had,  to  whom  the  description  would  apply.  The  mistake, 
[*  607]     I  think,  consists  in  introducing  *  the  name  of  Joseph  in- 
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stead  of  John ;  and  upon  that  supposition  the  determination  must 
be  in  favor  of  the  Plaintiff  (1). 

Payment  was  decreed,  with  interest  at  4  per  cent,  from  the  end 
of  five  years  after  the  testator's  death. 


1.  This  case  is  likewise  reported  in  1  Meriv.  384. 

2.  As  to  the  admissibility  of  evidence  to  remove  latent  ambiguities  with  respect 
to  iacts  dehon  a  will,  see,  anUf  the  notes  to  Panons  v.  Pearsons^  1  V.  266. 


M'GAE,  Ex  parte  (2). 
[1816,  Mat  23.] 

Undir  an  agreement  to  pav  bills  indorsed  into  a  Countiy  bank,  on  discount  for 
the  notes  of  the  bank,  bills,  paid  in  after  the  bankruptcy  of  some  partners,  Jbnt 
before  that  of  the  whole  firm,  cannot  be  retained  by  the  assignees. 

Distinction  in  declaring  for  goods  bargained  and  sold,  or  sold  and  delivered, 


[p.  609.] 
ight  to 


Right  to  stop  in  TVofvthi,  determining  the  contract  before  possession  of  ven- 
dee (a),  [p.  609.1 
Distinction  as  to  short  bills,  to  be  returned  on  bankruptcy,  [p.  610.] 
Distinction  between  bills,  which  may  be  followed  in  Trover,  and  cash,  which  can- 
not be  ear-marked  (6),  [p.  611.] 

\ 
The  Petition  stated,  that  the  Petitioner,  being  in  the  habit  of  re- 
ceiving from  masters  of  ships  at  Workington  their  bills  of  exchange, 
to  get  cashed,  agreed  with  the  bank  of  Wood  and  Co.  at  Working- 
ton, to  pay  into  their  bank  all  the  bills  he  should  receive,  and  in  re- 
turn to  take  their  notes ;  and,  as  a  remuneration  for  his  risk,  and  in- 
dorsing such  bills,  and  paying  them  into  the  bank,  and  issuing  their 
notes,  it  was  agreed,  that  he  should  be  allowed  twenty-four  days'  in- 
terest upon  each  bill;  and  that,  in  order  to  judge  of  the  profit,  two 
accounts  should  be  kept ;  one  of  the  bills  paid  in  by  him,  and  the 
cash  notes  received  in  return  ;  the  other  of  the  money  paid  by  him 
into  the  bank,  and  the  bills  upon  London  he  might  have  occasion  for 
in  his  trade :  but,  though  such  accounts  were  agreed  to  be  kept  sep- 


(1)  See  as  to  the  construction  of  Wills  the  note,  anie,  vol.  v.  247. 
h)  2  Rose,  37& 

(a)  In  Clay  v.  Hoarriaon,  10  B.  &  C.  Lord  Tenterden,  C.  J.  remarked,  that  there 
does  not  appear  to  be  any  case  in  which  it  has  been  expressly  decided,  whether ' 
the  stoppage  does,  or  does  not,  rescind  the  contract    For  authorities  on  this  point, 
and  on  the  general  subject  of  stoppage  In  TrangUu,  see,  ante,  note  (a)  JBx  parU 
Girynne,  12  V.  379. 

[b)  Whether  money  can  be  taken,  see,  oti/e,  note  (6)  Dundas  v.  Dvienif  1  V. 
196. 
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arate,  they  were  understood  on  both  sides  to  be  substantially  but  one 
account,  kept  distinct  only  for  convenience ;  and  it  was 
\f  608]     understood,  that,  when  a  balance  should  be  due  to  the  *  Pe- 
titioner on  one,  he  should  be  at  liberty  to  overTdraw  the 
other. 

On  the  18th,  21st,  and  23d  of  July,  1812,  the  Petitioner  paid  in 
three  bills  upon  a  bank  at  Whitehaven,  at  twenty-one  days,  for  50/., 
100/.,  and  140/.,  due  on  the  15th  and  17th  of  August;  and  on  the 
23d,  be  received  from  the  Workington  Bank  their  notes  for  105/. 
On  the  24th  he  paid  in  two  other  bills  for  75/.  and  70/.,  at  twenty- 
one  days,  due  the  17th  of  August.  On  the  23d  of  July  separate 
Commissions  of  Bankruptcy,  issued  against  three  out  of  the  four  part- 
ners in  the  Workington  Bank ;  and  on  the  4th  of  August  a  Commis- 
sion issued  against  the  remaining  partner.  On  the  12th  of  Au- 
gust a  joint  Commission  issued. 

The  Petition,  offering  to  return  a  dividend  on  the  Petitioner's  proof 
of  105/.,  upon  the  notes  received  by  him,  prayed,  that  the  assignees 
may  be  ordered  to  pay  379/«  4s.  Id.  the  balance  due  to  the  Petitioner 
at  the  time  of  the  bankruptcy,  out  of  the  produce  of  the  bills  received 
.by  them,  or  at  least  145/.  on  account  of  the  two  Bills  paid  in  on  the 
24th  of  July ;  insisting,  that  the  Petitioner  is  entitled  to  have  the 
Bills  paid  iq  and  remaining  in  the  bank  at  the  time  of  the  bank- 
ruptcy applied,  Ist,  in  discharge  of  the  balance  due  to  him :  the  as- 
signees contending,  that  the  accounts  are  distinct ;  and  the  balance 
of  the  accounts  in  which  the  bills  were  paid  in,  being  in  tKeir  favor 
at  the  bankruptcy,  they  are  entitled  to  the  bills  absolutely. 

Sir  Samml  RomiUy  and  Mr.  Betty  in  support  of  the  Petition, 
contended,  that  the  bills,  having  got  into  the  possession  of  the  as- 
signees, not  under  any  contract,  and  without  consideration,  ought  to 

be -restored. 
[*  609]  ^  Mr.  MantaguCf  for  the  Assignees,  said,  the  question 
was,  whether  Bills,  delivered  under  a  contract  to  receive 
the  joint  notes  of  four  persons,  after  three  had  become  bankrupt, 
and  even  Commissions  issued,  could  be  recovered  ;  observing,  that 
it  was  not  touched  by  the  cases  as  to  stopping  in  TVansUu ;  that 
had  cash  been  paid,  instead  of  bills,  it  could  not  have  been  recov- 
ered ;  and  that  bills,  so  delivered,  indorsed  in  a  transaction  of  dis- 
count, would  have  become  the  property  of  those  to  whom  they  were 
so  delivered,  had  they  continued  solvent;  that  one  of  the  partners, 
continuing  solvent  for  some  time,  could  act  in  respect  of  the  part- 
nership property ;  and  there  is  no  distinction  between  bills,  delivered 
on  a  discount  account,  and  goods,  sold  under  an  agreement  for  im- 
mediate payment,  and  not  stopped  in  Transitu  before  the  bankruptcy 
of  the  vendee. 

The  Lord  Chancellor  [Eldon]. — In  the  case  of  stopping  tn  Tran-- 
titu  the  party  deals  so  as  to  be  debtor  for  goods  either  baigained 
and  sold,  or  sold  and  delivered ;  a  distinction  frequently  taken  in 
the  different  counts  of  declarations ;  and,  if  there  is  a  contract  either 
of  the  one  sort  or  the  other,  previous  to  the  vendor's  bankruptcy, 
▼OL.  XIX.  26** 
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the  purchaser  becomes  debtor  before  the  bankruptcy ;  and  the  doc- 
trine of  stopping  in  Transitu  applies  in  the  one  case  to  such  an  ex- 
tent, that  Mr.  Justice  BuUer  once  said,  the  vendor  might  stop  by 
any  thing  short  of  felony ;  an  expression  a  little  dangerous  to  use 
from  the  Bench.  Taking  it  however,  that  the  goods  may  be  stopped, 
until  they  are  in  some  sensft  in  the  possession  of  the  vendee,  that  is 
the  case  of  a  contract  of  debt,  subsisting  previous  to  the  bankruptcy, 
and  determined.  The  question  here  is,  whether  there  was  any  con- 
tract previous  to  the  bankruptcy.  This  petitioner  proposes 
to  pay  bilb,  which  according  to  the  *  custom  of  the  trade,  [*  610] 
he  would  receive  from  the  ship-masters,  carrying  coals  to 
London,  paid  for  there  in  bills,  into  the  bank  of  these  four  persons, 
indorsing  them.  His  proposal  is  to  deliver  them  to  the  four  bank- 
ers, not  to  two  of  them  and  the  assignees  of  the  others ;  and  he 
stipulates,  that  they  shall  give  the  promissory  notes  of  the  house. 
Does  he  receive  the  consideration  contracted  for,  when  he  receives  a 
promissory  note,  purporting  to  be  the  security  of  the  four,  but  which 
is  in  truth  only  that  of  one,  or  of  ninety-nine  out  of  one  hundred ; 
upon  which  the  law  must  be  the  same  ?  The  argument  for  the  pe- 
titioner is,  that  if  the  bill  was  delivered  to  the  assignees  of  three 
and  the  then  solvent  partner,  it  was  not  delivered  to  those,  to  whom 
a  delivery  was  contracted  for,  nor  did  he  receive  the  consideration, 
for.which  he  contracted,  and  no  relation  of  debtor  and  creditor,  pre- 
vious to  the  bankruptcy,  existed.  That  is  distinct  from  the  case  of 
stopping  in  Transitu ;  and  has  no  connexion  with  that  of  short 
bills ;  and  if  upon  the  late  decisions  of  the  latter  class  (1)  any  no- 
tion has  prevailed,  that  a  banker  is  obliged  to  return  all  his  bills,  I 
stated  principles,  and  took  great  pains  to  make  a  distinction,  that 
would  protect  the  commercial  world  against  such  a  mistake  as  that ; 
and  no  person,  who  reads  those  cases,  can  misunderstand  them. 

This,  however,  is  not  that  case.  The  question  here  is,  was  the 
relation  of  debtor  and  creditor  by  the  contract  formed  previous  to 
the  bankruptcy  :  if  not,  does  not  that  show,  that  it  was  formed  after 
the  bankruptcy,  and  under  circumstances,  that  the  petitioner  did  not 
receive  the  consideration,  to  which  he  was  entitled ;  and  therefore 
the  bills  were  delivered  to  persons,  to  whom  they  were 
*  not  to  be  delivered  according  to  the  contract  ?  The  dis-  [**  611] 
tinction  as  to  cash  is,  that  it  cannot  be  identified.  Trover 
may  be  brought  for  bills ;  but  you  cannot  ear-mark  cash.  I  do  not 
know  any  case  like  this ;  and  the  decision  upon  it  will  influence 
others,  that  occur  to  me.  The  strong  inclination  of  my  opinion  is, 
that  the  assignees  cannot  maintain  this  claim. 

The  Lord  Chancellor  being  informed  by  Mr.  Leach^  that  he 
also  was  to  have  opposed  this  petition,  but  had  not  yet  received  a 
brief,  offered  to  hear  him  on  a  future  day :  but  Mr.  Leach,  express- 

1)  Ex  parte  Pease^  &c.  onle,  25;  and  the  note,  61 ;  1  Rose's  Bank.  Cues,  7SSL 
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jng  his  concurrence  with  his  Lordship's  view  of  the  case,  said,  he 
should  not  avail  himself  of  that  offer,  unless  he  should  find  reasoQ 
to  change  his  opinion ;  and  no  farther  opposition  was  made. 

'  1.  This  case  is  likewise  reported  in  2  Rose,  376. 

2.  As  to  the  doctrine  of  stoppage  in  transitu^  see,  ante,  note  2  to  £r  parU 
Gumnty  12  V.  379 ;  and,  with  respect  to  the  cases  in  which  bills  remitted  to  a 
banker  continue  to  be  the  property  of  the  remitters,  and  cannot  be  retained  bj 
the  banker's  assignees,  if  he  shall  become  bankrupt,  see  the  notes  to  £r/Mirie 
SayerSf  5  V.  169.  It  should  be  observed,  however,  that  although  the  principal 
case  has  determined,  that  an  agreement  to  pay  bills  indorsed  into  a  bank,  to  be 
discounted  for  the  notes  of  that  bank,  terminates  upon  any  alteration  of  the  firm, 
by  bankrtiptcy  o£  one  of  them,  or  otherwise,  still,  when,  by  construction  of  a 
written  instrument  to  that  efiect,  an  agreement  can  be  fairlv  inferred  that,  not- 
withstanding the  change  of  the  firm,  the  contract  made  with  the  original  firm 
should  be  continued,  the  discounter  of  the  bills  will  not  be  allowed  to  saj  that 
bUls  subsequently  paid  in  were  not  purchased  according  to  the  contract,  by  the 
delivery  of  pronuasoiy  notes  of  the  remaining  partners:  &x parte  Manky  2  Rose, 
24a 


HERBERT  v.  MATTHEWS. 

[1816,  June  13.] 

To  prevent  a  Commission  in  a  case  of  weak  mind  and  small  property,  Order,  that, 
no  nroof  of  a  debt -should  be  made  by  the  party,  or  a  Committee,  the  Master 
ahail  be  at  liberty  to  receive  any  proof  satisfactory  to  him,  by  analogy  to  the 
practice  of  taking  the  Answer  of  a  person  of  weak  mind  by  Gu&rdian. 

An  application  was  made  for  an  Order,  dispensing  with  the  attend- 
ance of  Barristers  on  a  Commission  of  Lunacy,  proposed  to  be  ex- 
ecuted at  Abergavenny  in  North  Wales. 
[*612]  *Mr.  Phillimore,  who  made  this  application,  stated  the 
only  object  of  the  proposed  Commission  ;  that  proof  might 
be  made  before  the  Master  under  the  usual  Decree  upon  a  creditor's 
bill  upon  a  bond  for  300/. ;  which,  with  80/.  due  for  interest,  was 
the  only  property  of  the  party,  a  woman  of  too  imbecile  a  mind  to 
be  capable  of  making  the  proof  herself ;  and  there  were  three  Mag- 
istrates and  five  respectable  Solicitors  at  Abergavenny,  but  no  Bar- 
rister within  twenty  miles. 

The  Lord  Chancellor  said,  he  thought  he  might  save  the  expense 
of  a  Commission,  which  in  such  a  case  would  be  ruinous,  by  per- 
mitting the  Master  to  receive  any  evidence,  that  would  be  satisfac- 
tory to  him,  by  analogy  to  the  usual  practice  of  taking  the  answer 
of  a  person  of  weak  mind  by  guardian  ;  and  made  an  Order  accord- 
ingly in  the  cause,  that  the  Master  shall  be  at  liberty  to  receive  any 
proof,  that  shall  appear  to  him  satisfactory  ;  although  no  proof  shall 
be  made  by  the  party  herself,  or  any  Committee,  no  Commission  of 
Lunacy  being  taken  out.  

The  great  officer  of  the  crown  to  whom,  by  special  commission,  the  exercise  of 
that  branch  of  the  royal  prerogative  which  regards  lunatics,  is  committed,  it 
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should  seem,  is  not  bound  to  issue  a  commission  of  lunaqy,  wheneyer  the  fact  of 
lunacy  is  established,  though  Lord  Hardwicke  thought  differently :  see,  anUy  the 
note  to  Eyrt  v.  fToi^e,  4  V.  795.  The  object  of  such  a  proceeding  is  the  welfare 
of  the  party,  and  the  points  proper  for  consideration  are,  whether  it  will  be  neces- 
sary for.  his  benefit,  having  reference  not  only  to  his  mental  health,  but  also  to  his 
property,  that  a  commission  should  issue :  Ex  varU  Tomlinson^  1  Ves.  &  Beat 
58.  Now,  in  the  principal  case,  it  is  quito  eviaent,  the  issuing  of  a  commission 
would  not  have  secured,  but  destroyed,  the  whole  property  of  tlie  non  compos. 


DYER  t;.  DYER  (1). 
[Rolls.— 1816,  June  18.] 

CoNSTRiTCTioN  of  a  Will,  devising  specific  parts  of  the  estate  to  certain  persons 
for  their  lives,  the  residue  after  the  death  of  those  persons  to  others,  some  of 
whom  were  the  heirs  at  law,  that  the  words  **  after  tqe  death,"  &c.  meant  only 
subject  to  the  life  estates ;  repelling  the  implication  of  an  estate  for  life  in  the 
residue,  if  it  could  arise ;  and  whether  it  could,  where  some  of  the  devisees 
were  not  heirs,  QtMsre. 

Implication  of  an  estate  for  life  from  a  devise  after  the  death  of  a  person  to  one 
of  two  co-heirs  of  devisor,  [p.  614.] 

Implication,  to  disinherit  an  heir  at  law,  must  be  necessary,  [p.  614.] 

Mark  Newth  by  his  Will,  gave  and  devised  to  his  nephew  James 
Dyer  the  sum  of  20/.  per  annum,  to  be  paid  out  of  the 
testator's  freehold  estate  ♦at  Westport,  in  the  county  of     [*613] 
Wilts,  for  his  life ;  and  proceeded  thus  : 

<<  And  also  the  house  I  live  in  and  the  house  that  my  nephew 
James  Dyer  lives  in  and  the  house  that  Sarah  Griffles  lives  in  and 
my  house  in  Westport,  called  Watts,  I  give  the  rents  and  profits 
thereof  to  my  niece  Ann  Dyer,  daughter  of  my  nephew  James 
Dyer,  for  and  during  her  life.  The  house  that  Elizabeth  Reynolds 
lives  in  with  the  use  of  the  brew-house  &c.  I  give  to  my  servant 
Margaret  Broadway  with  10/.  a-year  to  be  paid  to  her  till  she  dies." 
Then,  after  giving  several  articles  of  furniture  to  Margaret  Broad- 
way, he  gave  the  residue  thus : 

"  All  the  rest  of  my  estate  and  chattels  of  what  kind  and  nature 
soever  after  the  death  of  my  nephew  James  Dyer  and  my  niece  Ann 
Dyer  and  my  servant  Margaret  Broadway  I  give  unto  Edmund 
Newth's  children  and  Ann  Price's  children  to  be  equally  divided  • 
between  them." 

The  Bill  was  filed  by  Ann  Dyer ;  and,  the  cause  coming  on  for 
farther  directions  upon  the  Master's  Report,  stating  that  the  De- 
fendants the  children  of  Edmund  Newth,  were  the  co-heirs  at  Law, 
a  question  arose  upon  the  claim  of  the  PlaintifT,  with  James  Dyer 
and  Broadway,  to  an  estate  for  their  lives  by  implication  from  the 
devise  of  the  residue  after  their  deaths  to  persons,  some  of  whom 
were  the  heirs  at  law  (2). 

(1)  1  Mer.  414. 

"^   Vangh.  263,  in  Qardfitr  v.  Shddon :  the  devisee  being  sole  heir:  13  Hen. 
aniCj  vol.  V.  806. 
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Sir  Samuel  RamiUy  and  Mr.  RawpeUy  in  support  of  that  claim, 
relied  6n  Hutton  v.  Sin^son  (1),  the  fourth  resolution,  as 
[*  614]  ^  stated  in  Vernon,  that  a  devise  to  Bridget  after  the  death 
of  the  devisor's  wife,  although  Bridget  was  but  one  of  the 
two  co-heirs,  would  give  an  estate  for  life  to  the  wife,  by  implica- 
tion ;  observing,  that  the  only  distinction  of  this  case  is,  that  the 
devise  is  to  the  heirs  and  other  persons ;  and  that  precise  case  had 
not  been  decided. 

Sir  Arthur  Piggoit  and  Mr.  Rakhhyy  for  the  residuary  devisees, 
said  that  the  words  <<  after  the  death ''  of  these  three  persons,  meant 
no  more  than  ^^  subject  to  their  estates  for  life ; "  and,  even  taking 
these  words  to  refer  to  the  whole  residuary  devise,  they  could  not 
raise  any  implication  as  to  those  devisees,  who  were  not  the  heirs. 

The  Master  of  the  Rolls  [Sir  William  Grant]. — ^The  se- 
quel to  that  resolution  in  Vernon  distinguishes  the  case,  as  not  ad- 
mitting the  implication  thus  :  that  the  words  in  the  Will  ^<  after  the 
death  of  my  wife,"  related  only  to  the  jointure  lands  devised  to 
Bridget.  The  same  case  is  more  fully  reported  in  Gilbert  (2)  under 
the  name  of  Simpson  v.  Hornby ;  where  it  is  said,  <^  As  to  the  first 
point,  the  Court  seemed  pretty  clear,  that  the  wife  took  no  estate 
for  life  by  itnplication ;  because  the  implication,  which  shall  disin- 
herit an  heir  at  Law,  must  be  necessary ;  and  here  is  no  necessary 
implication,  though  the  daughters  were  co-heirs  ;  because  it  may.be 
intended  only  of  those  lands,  which  were  before  expressly  devised 
to  the  wife  for  Ufe,  so  that  they  could  not  have  them  until  after  her 
death :  but  for  the  others,  they  could  have  them  immediately." 

[*615]  *This  seems  to  me  to  be  decisive  against  the  claim 
now  made.  All  these  three  persons  have  portions  of  the 
estate  given  to  them.  The  residuary  devisees  take  immediately 
every  thing  the  particular  devisees  do  not  take ;  and  the  intention 
appears  very  clear  to  confine  the  latter  to  what  is  specifically  given 
to  them.  The  true  meaning  of*  the  words  ^<  after  the  death,"  is 
<'  subject  to  the  estates  for  life."  It  would  be  a  strange  intention 
to  impute  to  the  testator  to  provide  for  these  persons  by  specific  de- 
vises for  life,  meaning  also  to  give  them  every  thing  during  their 
lives  (3).  

^     1.  This  case  is  likewise  reported  in  1  Meriv.  414. 

2.  As  to  the  cases  in  which  an  estate  for  life  may  be  raised  by  imnlicatioD,  in 
Older  to  afibrd  a  sensible  constmction  of  a  will,  see,  ante,  note  4  to  Uaakwood  v 
Peyton,  18  V.  27. 
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Pages  115, 120. 
(3)  Boon  V.  Omnforth,  2  Ves.  277. 
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STAPYLTON  v.  PEILL. 

[1816,Juwir87.] 

Defendant  being  committed  for  want  of  Answer,  his  Bail  under  a  writ  of  JVe 
exeat  Regno  not  discharged  (a). 

The  Defendant  being  in  custody  of  the  sheriflT  upon  a  civil  suit 
for  debt,  was  brought  into  Court  upon  a  Writ  of  Habeas  Corpus 
cum  Causoy  and  committed  to  the  Fleet  under  process  of  contempt 
to  a. Serjeant  at  Arms,  for  not  having  put  in  his  answer.  Another 
Motion  was  made  at  the  same  time  by  his  bail  to  the  sheriff  under 
a  Writ  of  Ne  exeat  RegnOy  that  he  may  be  charged  in  the  custody 
of  the  warden  of  the  Fleet  upon  the  Writ ;  and  that  the  bail  may 
be  discharged. 

Mr.  Harty  in  support  of  the  Motion,  said,  that  the  Defendant  is 
deemed  to  be  in  custody  of  his  bail ;  who  are  at  liberty  to  exonerate 
themselves  by  surrendering  him. 

*The  Lord  CHANCELLoa  [Eldon]  refused  to  make  the     \^  616] 
Order;  observing,  that  he  did  not  recollect  such  a  Motion 
except  once  ;  and  then  it  was  refused  (1). 

See  note  6  to  I>e  CarrUre  v.  De  CaUmnt,  4  V.  577. 


NICHOLLS'S  CASE. 

[1816,  June  2%] 

Application  for  a  Commission  of  Bankruptcy  on  the  evening  of  the  fourth  day 
•    from  striking  the  Docket^  immediately  before  eight  o^clock,  the  hour  of  shutting 
the  Office,  sufficient  within  the  General  Order,  29th  Dec.  1606. 

An  application  was  made  to  determine  the  right  to  issue  a  Com- 
mission of  Bankruptcy  under  the  following  circumstances.  On  the 
evening  of  the  fourth  day  after  striking  the  Docket,  immediately 
before  eight  o'clock,  at  which  hour  the  Office  shuts,  the  party  ap- 
plied for  the  Commission ;  but  on  the  ground,  that  there  was  not* 
time  sufficient  before  the  hour  of  shutting  the  office,  the  application 
of  another  Solicitor  the  next  morning  was  preferred. 

The  Lord  Chancellor   [Eldon]. — ^I  find  on  inquiry,  that  the 

\a)  For  the  recent  authorities  showing  resort  to  writs  of  Nk  exeat  in  the  (Jnited 
States,  see,  antt,  note  (a)  De  Carriere  v.  De  Calonne,  4  V.  577 ;  note  (a)  Coglar 
▼.  Cbgrior,  1  y.  94;  note  (a)  Russell  v.  MJnf,  5  V.  96,  note  (a)  9a 

(1)  See  Beames  on  Ae  Ex,  Ref.  56.  In  2>  Clea  v.  Trot,  Pre.  Ch.  230,  where 
this  application  was  refused,  and  in  Debaxin  v.  Debaxifiy  1  Dick.  95,  where  it  was 
granted,  the  Commitment  was  for  not  obeying  the  Decree  to  pay  the  money,  for 
which  the  Writ  was  granted. 
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practice  has  been  conformable  to  that,  which  I  conceive  to  be  the 
construction  of  Lord  Erskine's  Order  (I);  that  the  entire 
[*  617]  space  of  four  ^  days  is  given  to  order  the  Commission  ;  I 
therefore  desire  it  to  be  understood  at  the  office,  that,  if 
the  party  applies  for  his  Commission  in  the  evening  of  the  fourth  day, 
before  eight  o'clock,  the  hour  of  shutting  the  office,  it  is  their  duty 
to  give  every  facility  to  the  application ;  and  the  Clerk  must  remain 
a  quarter  of  an  hour  longer  to  do  what  is  necessary  to  enable  the 
party  to  proceed  the  next  morning  to  have  his  Commission  sealed. 
The  Commission  issued  by  the  other  party  is  therefore  irregular ; 
and  he,  who  applied  on  the  fourth  day,  is  entitled  to  his  Commis- 
sion.   

See  the  note  to  Ex  parte  Cooper^  12  V.  4ia 
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Jurisdiction  by  Injunction  on  danger  of  irreparable  injury  to  property ;  though, 
as  a  public  nuisance,  an  object  of  prosecution  by  the  Attorney  General ;  3ie 
subi'ect  a  coming-house  to  powder  mills,  from  site,  construction,  &c.  imminent- 
.ly  dangerous  to  the  neighborhood  and  public.  Indictment'  directed,  with  an 
arrangement  for  a  speedy  trial,  and  preventing  imminent  danger  in  the  inter- 
val (ay 

Jurisdiction  by  Ini unction,  where  the  effect  will  be  to  stop  a  great  trading  con- 
cern, exercised  with  caution,  not  ex  parte,  but  on  notice,  with  the  opportunity 
of  opposing  on  Affidavit  (6). 

Injunction  on  iniurious  use  of  a  body  of  water  against  using  it  otherwise  than  as 
used  before,  [p.  620.] 

Nuisance  at  Common  Law  by  using  articles  of  recent  discovery,  as  gunpowder  or 
gas,  so  as  to  cause  danger  to  the  public,  [p.  623.] 

.Construction  of  the  statute  12  Geo.  IIL,  c.  61 ;  not  authorising  a  powder  mill, 
which  would  be  a  nuisance  at  Common  Law ;  though,  as  working  at  the  com- 
mencement of  the  Act,  not  liable  to  the  penalties  imposed  by  it,  Q>.  623.] 

The  Bill  stated,  that  the  Plaintiffs  were  assignees  of  a  lease  of 

which  several  years  were  to  come,  of  paper  mills  at  Chil- 

[*  618]     worth  in  the  county  of  Surrey ;  •  one  of  them  residing  in 

a  house  adjoining  the  mills.     The  Defendants  were  manu- 

(1)  And  it  is  farther  ordered,  that,  in  case  any  person,  who  shall  hereafter  strike 
any  Docket,  shall  not  within  four  days  after  such  docket  shall  be  struck  order 
Commission  to  be  sealed  at  the  then  next  Public  Seal,  in  case  there  shall  be  a 
Public  Seal  within  seven  days  next  after  such  Docket  shall  be  struck,  or  by  a 
Private  Seal  within  eight  days  after  the  striking  of  such  Docket,  and  shall  not 
cause  the  same  to  be  sealed  accordingly,  then  that  any  person  may  be  at  libertv 
to  sue  out  a  Commission  without  any  notice  being  given  to  the  person,  who  shall 
first  have  applied  for  such  Commission.  Grenenl  Order,  29th  December,  1806 ; 
13th  April,  1815. 

(a)  See,  ante,  note  (c)  Momey  General  v.  Cleaver,  18  V.  211 ;  2  Stoiy,  Eq.  Jur. 
§  924,  note ;  fori  o/ A^  v.  ^o&orf,  3  Mylne  &  K.  169. 

(h)  See,  anU,  note  (6)  Momof  General  v.  Cleaver,  18  V.  211. 
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facturers  of  Gunpowder,  established  at  the  same  place  many  years, 
at  the  distance  of  about  four  hundred  yards  from  the  premises  of 
the  Plain tiflfs.  In  October,  1815,  the  Defendants  began  to  erect  a 
building  at  the  distance  of  about  two. hundred  yards  from  the  paper 
mills.  The  Plaintiffs,  apprehending,  that  the  new  building  was  in^ 
tended  for  a  corning-house  or  magazine,  on  the  ^3d  of  November 
gave  notice  to  the  Defendants,  that  they  would  take  steps  to  relieve 
themselves.  - 

The  Bill  charged,  that  the  Defendants  make  and  keep  on  their 
premises  large  quantities  of  powder,  to  the  amount  of  one  or  two 
thousand  weight ;  that,  if  ever  there  was  any  corning-house,  &«. 
upon  the  site  of  the  new  building,  it  was  long  ago ;  that  no  corning-  , 
mill  or  store-house  for  powder  had  been  |here  for  thirty-six  or  thirty- 
seven  years ;  within  which  time  the  paper  mills  were  erected  at  an 
expense  of  above  10,000/. :  the  proprietors  having  no  reason  to 
suspect  any  such  intention,  when  they  took  their  lease  aiid  laid  out 
their  money ;  that,  if  any  such  building,  as  above-mentioned,  stood 
upon  the  same  site  formerly,  the  proprietors  by  not  rebuilding  it  for 
so  many  years,  must  be  presumed  to  have  abandoned  the  intention 
and  right  to  rebuild  it ;  that  other  buildings  have  been  lately  erected 
near  the  Plaintiffs'  mills,  inhabited  by  near  one  hundred  families, 
composed  of  persons  employed  there  ;  that  the  new  building  is  al- 
most two  hundred  yards  nearer  the  high  road  than  the  old  premises ; 
and  is  improperly  constructed  for  a  corning-house,  viz.  with  brick 
and  stone,  and  a  tiled  roof,  instead  of  light  materials,  as  usual ;  that 
the  Plaintiffs  intend  to  proceed  against  the  Defendants  to  abate  or 
remove  the  new  building,  as  a  public  nuisance ;  but  the  danger  from 
explosion  is  so  great  and  imminent,  that  it  is  necessary 
•  for  the  safety  of  the  property  of  the  Plaintiffs,  and  the  [*  619] 
lives  of  themselves,  their  families,  and  workmen,  and  of  the 
King's  subjects,  passing  along  the  high  road,  that  the  Court  should 
immediately  interfere. 

The  Bill  prayed  an  Injunction ;  and  a  Motion  was  made  for  that 
purpose,  supported  by  affidavits  of  the  facts,  stated  by  the  Bill. 

Mr.  Rose,  for  the  Defendants,  objected  that  the  Attorney  General 
was  not  a  party,  as  he  ought  to  be  in  a  case  of  public  nuisance ;  ob- 
serving, that  in  the  last  case.  The  Attorney  General  v.  Cleaver  (1), 
the  Injunction  was  not  granted  :  the  Court  merely  accelerating  the 
trial  of  an  indictment  depending. 

Sir  Samuel  RomiUy  and  Mr.  Roupell,  in  support  of  the  Motion, 
urged  the  extreme  danger  to  the  Plaintiffs'  properly;  which,  not 
nuisance,  is,  the  ground  of  the  application  ;  as  in  Robinson  v.  Lord 
Byron  (2),  and,  although  danger  of  life  is  not  a  ground  of  Injunc- 
tion, the  claim  from  injury  to  property  is  certainly  not  weakened  by 
the  circumstance,  that  the  lives  of  all  these  persons  are  in  danger. 


(1)  w9n^,vol.  xviii.dn. 

(2)  1  Bro.  C.  C  588. 
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In  The  Mayor ^  fyc.  of  the  City  of  London  v.  BoU  (1)  this  joiisdiction 
was  exercised ;  and  in  The  Attorney  General  v.  Nithol  (3)  the  foun- 
dation of  it  is  thus  defined,  <<  that  the  head  of  mischief,  that  sort  of 
material  injury  to  the  comfort  of  the  existence  of  those,  who  dwell 
in  the  neighboring  house,  requiring  the  application  of  a  power  to 
prevent,  as  well  as  remedy,  an  evil,  for  which  damages,  more  or  less^ 

would  be  given  in  an  action  at  law.'^ 
[*  620]         *The  Lord  Chancellor  [Eldon]. — I  incline  to  think 

that  an  Injunction  may  be  granted  in  this  case  upon  the 
head,  not  of  nuisance,  but  of  danger  to  property.  In  Robinson  v.  L,ard 
Byron  it  appeared,  that  the  Defendant  sometimes  withheld  the 
water;  and  sometimes  sent  it  down  in  quantities  likely  to  sweep 
away  the  Plaintiff's  mills;  and  the  Injunction  was  from  using  the 
water  in  any  other  manner  than  it  had  been  used  before. 

The  Injunction  was  from  using  the  said  new  building,  or  any 
other  building  'adjoining  thereto,  as  a  corning  mill  or  corning  house 
for  the  making  of  gunpowder,  or  as  a  store-house  or  magazine  for 
the  depositing  of  gunpowder  therein,  until  Answer,  or  other  Order  - 
to  the  contrary. 

July  3d.  "Mr.  Harf^  Mr.  Leach,  Mr.  Heald,  and  Mr.  Roie^  for 
the  Defendants,  moved  to  dissolve  the  Injunction. — -The  affidavits  of 
the  Defendants  denied  any  intention  to  use  this  building  as  a  maga- 
zine, and  that  they  had  any  notice,  until  it  was  nearly  completed ; 
stating,  that  inx>r  previous  to  1772,  at  the  time  of  making  the  Act 
of  Parliament  (3),  a  corning-house  stood  upon  the  spot,  and  within 
the  site  of  the  new  building ;  and  was  used  until  1778 ; 
[#  621]  ^  when  it  waft  accidentally  destroyed ;  and  was  not  rebuilt; 
as  there  was  another  coming-house  in  the  works  sufficient 
for  the  purpose :  but  that  house  being  in  1815  considerably  decayed, 
it  became  necessary  to  take  it  down,  and  to  erect  one  upon  the  site 
of  the  former  one ;  which  is  within  the  site,  but  smaller  than  the 
former;  and  the  deponents  believe,  the  paper  mills  were  erected, 
when  the  old  corning-house  was  in  full  use.  The  Plaintiffs  have 
built  eight  cottages  within  100  yards  of  the  stove.  The  Defendants 
farther  stated,  that  such  a  building  is  safer  built  with  brick  and  stone 
than  light  materials  ;  the  former  not  requiring  nails,  and  in  case  of 
explosion  not  being  carried  to  the  same  distance ;  and  wood  is  im- 
proper from  the  increase  of  danger  by  the  powder  lodging  in  the 
crevices. 

The  Lord  Chancellor  said,  the  Act  of  Parliament  would  not 
affect  the  jurisdiction  either  at  Law  or  in  this  Court.  Where  the 
subject  of  complaint  is  matter  of  public  nuisance,  the  Attorney  Gen- 
eral alone  can  sue;  but  it  is  going  too  far  to  say,  particularly  without 
more  materials  than  can  be  had  on  motion,  that,  if  a  plain  nuisance 
is  attended  with  particular  and  special  injury  to  an  individual,  pro- 

(1)  ^nte,  vol.  V.  129. 

(2)  JlniCy  vol.  xvi.338. 

(3)  SUt  12  Gea  HI.  c.  61. 
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duciDg  irreparable  daroage/that  individual  shall  Dot  be  at  liberty 
to  come  here,  anless  the  Attorney  General  chooses  to  accompany 
him. 

Jtt/y  I2th.  The  Lord  Chancellor  [Eldon]. — ^The  Bill  repre- 
sents tbb  building,  which  the  Defendants  are  now  erecting  for  the 
purpose  of  a  corning-housCi^  as  being  in  a  situation  render- 
ing it  a  public  nuisance,  and  a  *  public  nuisance  combined  [*  622] 
with  private  injury  to  the  Plaintiffs,  not  only  from  that 
character,  but  also  from  the  manner^  in  which  it  is  constructed.  I 
repeat  now  what  I  observed  on  a  former  occasion  (1),  that  great 
caution  is  required  in  granting  an  Injunction  of  this  nature,  where 
the  effect  will  be  to  stop  a  large  concern  in  a  lucrative  trade.  In 
this  instance  therefore,  as  in  the  former,  I  hesitated  to  grant  it  ex 
parte ;  giving  an  opportunity  to  oppose  it  on  affidavit,  before  I  took 
any  step.  That,  however,  being  declined;  I  granted  the  Injunction 
on  the  affidavits  ex  parte,  taking  care  to  give  the  Other  parties  the 
opportunity  to  file  affidavits,  answer,  or  deouir. 

Upon  the  question  of  jurisdiction,  if  the  subject  was  represented 
as  a  mere  public  nuisance,  I  could  not  interfere  in  this  case ;  as  the 
Attorney  General  is  not  a  party ;  and,  if  he  was  a  party,  upon  the 
dicta,  unless  it  was  clearly  a  public  nuisance,  generally  the  Court 
would  not  interpose  by  injunction,  until  it  had  been  tried  at  Law. 
The  complaint  is  therefore  to  be  considered  as  of,  not  a  public  nuis- 
ance simply,  but  what,  being  so  in  its  nature,  is  attended  with  ex- 
treme probability  of  irreparable  injury  to  the  property  of  the  Plain- 
tiffs, including  also  danger  to  their  existence  ;  and  on  such  a  case, 
clearly  established,  I  do  not  hesitate  to  say,  an  injunction  would  be 
granted. 

As  the  case  is  represented,  not  upon  the  Bill  alone,  but  upon  the 
whole  of  the  affidavits,  certainly,  very  contradictory,  this  proceeding, 
if  likely  to  be  attended  with  this  private  irreparable  injury,  must  of 
necessity  be  a  public  nuisance,  as  dangerous  to  the  public,  as  it  can 
be  to  the  individuals.  The  Legislature  has  thought  proper 
♦  to  regulate  the  subject  by  Act  of  Parliament  (2).  It  is  [*  623] 
conceived,  that  at  Common  Law  the  erection  of  a  corn- 
ing-house  of  this  sort,  if  attended  with  danger  to  the  public,  would 
not  be  a  nuisance.  To  that  I  do  not  agree  ;  as,  thougii  gunpowder 
is  an  article  of  recent  oiigin,  the  principle  of  Law  is,  that  any  sub- 
ject of  modern  discovery  cannot  be  used  in  such  a  manner  as  to 
constitute  nuisance  merely  on  the  ground,  that  the  materials  are  of 
modern  discovery.  The  instance  has  occurred  of  a  conviction 
.upon  a  prosecution  for  employing  a  reservoir  of  gas  in  a  place  where 
an  explosion  might  be  dangerous  to  the  King's  subjects  or  their 
property. 

It  is  supposed,  that  the  Act  of  Parliamentjustifies  the  erection  of 

( 1 )  AnU,  vol.  xyiil  217,  in  Hie  AUortuy  Gtffieral  v.  C/ecnwr. 

(2)  Stat  12  Geo.  lU.,  c  61. 
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a  coming-house  every  where  upon  the  site  of  an  old  one :  but  that 
is  not  the  meaning  of  this  Act*  To  the  penalties  of  the  Act  a  per- 
son, carrying  on  the  concern  in  a  mill,  where  he  'was  actually  carry^ 
ing  it  on  at  the  commencement  of  the  Act,  would  not  be  liable ;  but, 
if  the  mill  was  so  constructed,  or  placed  on  such  a  site,  that  it  would 
have  been  a  nuisance  in  Law  from  the  danger  attending  it,  this  Stat* 
ute,  prohibiting  the  carrying  on  the  manufacture  of  gunpowder,  ex- 
cept where  it  was  carried  on  .at  the  comoiencement  of  the  Act,  or 
where  it  shall  afterwards  become  lawful  to  carry  on  such  manufac- 
ture by  license  under  the  Act,  would  not  thereby  make  it  legai,  if 
carried  on  in  a  mill;  which  from  its  construction  or  site  would  be  a 
nuisance  at  Common  Law.  Such  a  mill,  though  exempt  from  the 
operation  of  this  Act,  would  be  subject  to  the  consideration,  whether 
the  Law  would  have  endured  it  previously  to  the  Act;  whether,  if 

an  hour  before  a  coming-house  had  been  placed  within 
[*  624]     *  five  yards  of  these  mills,  it  would  have  been  a  nuisance. 

The  question  therefore  is  not  to  be  determined  merely 
upon  this  Act.     Certainly,  considerable  regard  must  be  had  to  the 
.  fact,  that  this  erection  is  upon  the  site  of  the  old  corning-house :  but 
it  does  not  necessarily  follow,  that  therefore  it  is  not  possible  to  con- 
sider this  an  illegal  erectibn. 

The  result  of  the  affidavits,  which  on  both  sides  are  very  unsatis- 
factory, is,  that  these  paper  mills  and  a  corning-mill  have  been 
estabKshed  in  this  place  fifty-one  years  at  least.  The  former  at  the 
commencement  stood  on  their  present  site;  and  the  then  corning- 
inill  stood  upon  the  site,  on  which  they  are  now  erecting  the  new 
one.  The  old  one,  staoding  at  the  distance  of  about  two  hundred 
and  nine  yards  from  the  paper  mills,  being  destroyed  by  explosion 
in  1778,  was  not  rebuilt:  but  another  was  built,  or  some  other  build- 
ing was  used  for  corning,  about  four  hundred  yards  from  the  paper 
mills ;  and  has  been  so  used  thirty-^even  years.  For  near  twenty 
years  therefore  before  the  Plaintiffs  commenced  their  paper  mills  in 
1797  there  was  no  corning-miil  on  this  «ite.  They  have  expended 
10,000/.  in  improving  that  concern  ;  and  they  say,  that  in  1815  the 
Defendants  began  to  erect  a  building  of  some  species,  in  the  place, 
where  this  corning-mill  now  stands.  When  the  Plaintiffs  first  con- 
ceived it  to  be  a  magazine,  when  they  knew  it  to  be  a  corning-house, 
and  their  conduct  since,  are  uncertain  upon  these  contradictory  affi- 
davits. No  objection  was  made  until  November;  when  notice  was 
given  to  desist.  In  January  last  under  a  notion,  which  seems  to  noe 
erroneous,  that  the  Magistrates  had  under  the  Act  authority  to  deal 

with  this,  complaint  was  made  to  them,  representing  the 
[*  625]     building  ^  first  as  a  magazine,  and  in  a  second  instance  as 

a  corning-house. 
The  case  being  now  brought  here,  the  question  is,  whether  upon 
all  the  affidavits  the  case  is  so  clear,  that  either  upon  the  nature  and 
construction  of  this  building,  or  the  site,  or  the  coiiduct  of  the  De- 
fendants, I  can  sustain  this  Injunction  without  putting  the  question 
in  a  course  of  trial ;  and,  if  there  ought  to  be  a  trial,  whether  I 
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ought  to  sustain  the  Iiqunction  in  the  interval,  or,  taking  pledges 
from  the  Defendants,  l^t  it  go  on  until  the  determination,  whether  it 
is  a  public  nuisance ;  as,  if  it  is  not,  it  cannot  be  made  out  to  be  in- 
jurious to  the  property  of  the  Plaintiffs  ;  the  consequences,  produc- 
ing that  effect,  being  such  as  must  make  it  a  public  nuisance.  The 
questions  are,  whether  this  is  clearly  a  dangerous  building;  1st,  from 
its  site  ;  2dly,  from  the  nature  of  its  construction ;  3dly,  from  both 
these  circumstances  combined.  The  case  is  in  some  respects  most 
embarrassing.  The  case  of  Robimon  v.  Lord  Byron,  which  might 
be  represented  as  somewhat  novel,  had  a  circumstance,  that  distin- 
guished it  from  this  ;  that  was  not  a  case,  in  which  Lord  Byron  had 
done  nothing  exposing  him  to  an  action  for  damages,  or  the  act  done 
could  be  regarded  as  one,  that  might,  or  might  not,  depending  on 
the  event  of  farther  acts,  be  injurious  to  the  Plaintiffs:  there  was 
an  action  then  depending  for  what  had  been  done  already.  The 
Court  therefore  imposed  upon  them  the  necessity  of  going  speedily 
to  trial  of  that  action,  maintaining  the  Injunction  in  the  mean  time, 
and  providing  against  delay ;  and,  the  right  being  established,  the 
Injunction  was  made  perpetual.  Here  no  actual  injury  has  accrued 
to  the  Plaintiffs ;  but,  it  is  to  be  represented,  that  it  may  accrue, 
and  the  misfortune  is,  that  it  may  be  of  such  a  nature, 
that  in  one  view  it  *  may  be  utterly  irreparable  ;  and  it  is  [^  626] 
not  therefore  a  case,  where  the  party  may  have  an  action  ; 
but  the  Court  is  to  say  instantly,  it  is  so  dangerous,  that  it  shall  not 
go  on. 

With  regard  to  the  site  alone,  fifty-one  years  ago,  it  is  clear  these 
paper  mills  and  the  corning  mill  stood  upon  sites,  exactly  as  they 
now  stand.  These  are  stated  to  be  the  most  ancient  powder  mills 
in  the  kingdom  ;  but  it  is  not  ascertained,  where  particularly  the 
buildings  were  placed  with  reference  to  each  other  or  the  surround- 
ing property.  Which  ever  of  these  mills  came  to  the  other,  the 
weight  of  evidence,  though  it  is  not  clear,  is,  that  the  corning-mill 
stood,  where  it  is  now  to  stand  ;  and  so  continued  until  the  explo- 
sion thirty-seven  years  ago ;  and  the  property  was  under  the  same 
ownership.  That  circumstance,  that  they  stood  together  originally 
for  a  considerable  time,  is  a  circumstance  of  evidence,  that  they 
might  safely  stand  there  ;  but,  at  the  period  I  have  mentioned,  an 
explosion  happened  ;  and,  putting  the  effect  as  low  as  possible,  mis- 
chief both  to  life  and  property  ensued  about  the  premises  and  the 
neighborhood.'' 

Another  circumstance  of  evidence  is  the  conduct  of  the  parties 
for  the  last  thirty-six  years,  to  1815,  while  the  coming-house  was  at 
the  distance  of  four  hundred  yards  from  the  paper  mills,  instead  of 
being  placed,  where  it  stood  before ;  a  circumstance  material  in  the 
consideration,  whether  it  is  highly  dangerous  on  its  present  site. 
The  proximity  of  the  dusting  house  must  certainly  increase  the  dan- 
ger.. There  is  also  much  evidence  of  opinion  as  to  the  actual  dan- 
ger, relative,  not  to  the  situation,  but  to  the  construction  of  the 
VOL.  XIX.  27 
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corning-house ;  and  it  is  obvious^  that  a  building  of  one  species  maj 
be  liable  to  little  danger,  and  another  upon  the  same  site 
[•627]  •  to  much  ;  and  to  njore  or  less  according  to  the  quantity 
of  combustible  matter.  Upon  this  neither  party  has  pro- 
duced evidence  of  the  weight,  that  might  be  attributed  to  the  opin- 
ions of  engineers  in  a  more  striet  sense  than  mill-wrights  can  be  so 
described.  I  have  always  understood,  that  buildings  of  this  sort, 
composed  of  those  hard  materials,  are  more  dangerous  than  if  com- 
posed of  light  materials.  There  is  positive  contradiction,  not  only 
upon  that,  but  also  as  to  the  quantity  of  powder. 

Another  part  of  the  case  is,  whether  such  countenance  was  given 
to  the  improvement  of  the  paper  mills  as  makes  the  erection  of  the 
corning-house  in  this  situation  a  breach  of  good  faith  by  the  Defend- 
ants. To  raise  that  ground,  besides  the  proof  of  danger,  there  must 
be  something  more  than  passive  conduct,  represented  as  active  en- 
couragement. 

Upon  the  whole  the  proper  course  is,  that  the  Plaintiffs  shall  in- 
dict this  building  as  a  nuisance ;  and  the  Defendants  shall  plead 
without  traversing:  so  that  it  may  be  tried  at  the  next  Assizes;  and 
put  the  concern  in  such  circumstances,  that  it  may  be  carried  on 
without  imminent  danger.  If  they  will  undertake  to  carry  it  on  so 
that  no  more  powder  shall  be  kept  there  than  is  necessary  for  the 
purpose  of  carrying  on  the  trade,  with  liberty  to  apply  upon  the  re- 
sult of  the  trial,  that  appears  to  be  the  best  way  to  dispose  of  this 
case. 

The  Order  was  made  accordingly;  and  upon  a  suggestion,  that 
1200  weight  of  gunpowder  was  necessary  for  the  purpose 

[•  628]  of  carrying  on  the  trade,  the  Defendants  *  were  directed 
to  state  particularly  what  was  the  least  quantity  they  woukl 

have  in  the  corning-mill  during  the  interval  until  the  Assizes. 


Sbe  the  notes  to  TVie  Mayor  of  London  v.  Bolt,  5  V.  129 ;  notes  1, 2,  to  Han- 
9on  V.  Gardiner,  7  V.  305 ;  and  the  note  to  The  attorney  General  v.  Mcholj  16  V. 
338. 
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CURLING  f.  MARQUIS  TOWNSHEND. 

[1816,  AcOTST  14, 17, 80.] 

SuFPLEMENTAL  AiMwer,  Substituted  lately  for  liberty  to  amend  axi  Answer,  per«> 
mitted  with  great  caution,  only  on  some  strong  ground  of  justice,  as  fiuud ;  not  on 
negligence ;  unless  the  party  was  led  into  it;  requiring  a  precise  statement  of 
what  is  to  be  put  on  the  Record  (a). 

Answer  without  oath  or  attestation  of  honor  regarded  for  the  purposes  of  civil 
justice  as  if  with  that  sanction. 

Receiver,  in  default  of  payment  into  Court,  on  an  equitable  charge  and  a  judg- 
ment, but  execution  prevented  by  the  circumstances  of  the  title.  The  right 
not  aifected  by  a  subsequent  variation  of  circumstances ;  and  established  over 
the  whole  estate,  though  of  great  value  compared  with  the  debt;  as  a, reason- 
able part  may  be  tendered  as  security,  or  the  debt  may  be  paid  into  Court 

Post-obit  security,  though  not  on  reasonable  terms,  may  be  valid;  but  on  grounds 
of  public  policy  strictly  examined  (by 

Ground  of  the  modern  practice,  permitting  a  supplemental  Answer  instead  of  the 
old  practice  to  amend,  [p.  631.] 

The  original  Bill  stated  that  the  Defendant,  being  tenant  of  a 
house  and  premises  at  Westbourne  Green,  under  a  lease  by  the 
PlaintifT  to  him,  executed  in  1807  for  nine  years,  and  haviqg  cut 
down  trees,  and  pulled  down  buildings,  in  order  to  prevent  proceed- 
ings a  reference  to  two  surveyors  was  pipposed,  to  ascertain  the 
amount  of  dilapidations ;  which  was  accordingly  ascertained  at 
2000Z. ;  which  sum  the  Defendant,  in  1809,  agreed  to  secure  by  his 
bond  and  warrant  of  attorney  for  10007.,  payable  in  six  months  and 
by  a  post-obit  security  on  estates  of  the  annual  value  of  5000/L,  to 
be  settled  under  a  covenant  in  his  father's  marriage  settlement,  to 
pay,  if  he  should  survive  his  .father,  3000/.  to  the  Plain- 
*  tiff.  The  Defendant's  father  died  in  181 1 ;  and  in  1813  [*  629J 
the  Defendant  obtained  a  Decree  for  a  settlement  upon 
him  under  the  covenant  in  his  father's  marriage-settlement.  The 
Plaintiff  took  out  an  elegit ;  and  applied  for  a  charge  on  the  estate. 
The  Bill  prayed,  that  a  charge  of  3000/.  may  be  established  upon 
the  estate,  decreed  to  be  settled  on  the  Defendant,  &c. ;  and  also 
that  the  sum  of  1000/.  may  be  raised  out  of  the  said  estate. 

The  Defendant,  having  by  his  answer,  filed  in  August,  ^814,  with- 
out attestation  of  honor,  admitted  the  facts  charged  as  to  the  refer- 
ence to  ascertain  the  amount  of  dilapidations  and  the  securities,  dE^c. 

(a)  As  to  amending  answers  or  filing  supplemental  answers,  sce,cm/e,  note  (a) 
Jennings  v.  Mtrton  College^  8  V.  79. 

(6)  A  post-obit  bond  is  an  agreement  on  the  receipt  of  a  certain  sum  of  money 
by  tne  obligor,  to  pay  a  larerer  sum,  exceeding  the  legal  rate  of  interest,  on  the 
death  of  the  person,  from  whom  he  has  some  expectation,  if  the  obligor  be  then 
living.  This  contract  is  not  considered  a  nullity ;  but  it  may  be  made  on  reason- 
able terms,  in  which  the  stipulated  payment  is  no  more  than  a  just  indemnity  for 
the  hazard.  But  wherever  advantage  is  taken  of  the  necessity  of  the  obligor  to 
induce  him  to  make  this  contract,  he  is  relieved,  as  against  an  unconsclonab^  bar- 

Sin,  on  payment  of  the  principal  and  interesL  Per  Parsons,  Ch.  J.  in  BoynUm  v. 
iMard,  7  Mass.  112;  see  1  Story,  Eq.  Jur.  $  342 ;  For  v.  ff'righi,  6  Madd.  Ill ; 
Ifyde  V.  ffJatt,  8  Sim.  524 ;  King  v.  Hamkty  2  Mylne  &  K.  474 ;  Blydenbarg  on 
Usury,  ch.  2  §  4,  p.  37, 
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in  February,  1816,  filed  a  cross  Bill ;  by  that,  and  in  his  answer  to 
a  supplemental  Bill,  filed  by  the  original  Plaintifi*  in  October,  1815, 
denying  any  acts  of  waste  or  dilapidations,  except  for  the  purpose 
of  building  and  improvement,  which  more  than  compensated  them, 
and  were  done  with  the  knowledge  of  the  Plaintiff;  and  stating, 
that  the  Defendant  was  induced  by  the  misrepresentation  of  the 
Plaintiflf,  and  the  Defendant's  belief,  that  the  securities  were  fairly 
obtained,  to  put  in  his  answer ;  that  papers,  by  which  he  could  have 
contradicted  the  statements  of  the  Bill,  were  withheld  from  him  and 
his  Solicitor ;  and  circumstances  have  since  come  to  his  knowledge, 
on  which,  had  he  known  them,  he  would  not  have  put  in  his  answer 
to  that  effect ;  that  his  Solicitor  refused  to  have  it  filed,  until  fur- 
nished with  papers  in  the  hands  of  his  former  Solicitor ;  but,  on  the 
Plaintiffs  assurance,  that  the  facts  were  true,  and  threats  of  a  se- 
questration, permitted  it  to  be  filed,  not  upon  attestation  of  honor ; 
the  Defendant  insisting,  that  he  is  not  bound  by  it  on  account  of 
false  statement,  that  the  surveyors  had  surveyed,  and  valued,  iSic, 
according  to  the  Bill ;  alleging,  that  the  Defendant's  father  was  in 
1809  at  the  age  of  fifty-SQven  ;  the  Defendant,  thirty- 
[*  630]  seven  ;  that  the  estate  is  more  than  sufllicient*'  to  pay  all 
the  Defendant's  debts,  and  he  is  proceeding  to  sell  for  that 
purpose  :  and  is  ready  to  pay  what  shall  appear  upon  account  to  be 
fairly  due  to  the  Plaintiff. 

The  Cross  Bill  prayed,  that  the  securities  may  be  delivered  up, 
as  obtained  by  fraud ;  and  that  satisfaction  may  be  entered  upon 
the  judgment :  or  that  the  securities  shall  stand  only  for  what  way 
be  actually  due,  and  an  injunction  against  the  Elegit. 

Two  Motions  were  made  by  the  Defendant ;  first,  that  the  Repli- 
cation in  the  original  cause  may  be  withdrawn  ;  and  that  the  Defend- 
ant may  be  at  liberty  to  file  a  supplemental  answer:  secondly,  that 
an  Order  of  the  Vice  Chancellor  for  the  appointment  of  a  Receiver 
may  be  discharged. 

Sir  Samuel  Romilly,  Mr.  Leach,  and  Mr.  Wingfield^  in  support  of 
the  Motions :  Mr.  Bell,  Mr.  Home,  and  Mr.  Tempk,  for  the  Plain- 
tiff in  the  original  cause. 

The  Lord  Chancellor  [Eldon]. — ^The  answer  to  the  original 
Bill  was  put  in  without  oath  or  attestation  of  honor:  and  was  ac- 
cepted without  either  of  those  sanctions :  but  my  opfnion  is,  that 
with  regard  to  a  question  of  this  nature  the  Defendant  gives  the 
same  authority  to  the  Court  to  look  at  the  circumstances,  denied  or 
admitted  in  the  answei-  so  put  in,  for  the  purpose  of  administering 
civil  justice  between  the  parties,  as  if  it  was  put  in  upon  attestation 
of  honor  or  upon  oath.  This  is  an  application  by  the  Defendant  to 
be  at  liberty  to  file  a  supplemental  answer  ;  in  other  words,  to  de- 
prive the  Plaintiff  of  the  benefit,  to  which  he  is  entitled  from  that 
answer,  which  is  upon  the  record  ;  and  the  Motion  has  been  thus 
framed  in. modern  times,  instead  of  the  old  form,  to  amend 
[*  631]  the  answer,  upon  *  this  ground  ;  that,  though  a  case  may 
exist,  in  which  the  Defendant  shall  be  permitted  in  a  sup- 
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plemental  answer  to  state  what  he  can  to  correct  or  vary  his  former 
answer  (1),  still  it  is  more  proper  to  keep  the  first  answer  upon  the 
file,  in  order  that  justice  may  be  done  in  every  view  of  the  case,  in 
which  that  answer  was  sworn. 

The  answer  of  this  Defendant,  though  it  is  not  open  to  the  same 
consequences,  the  penalty,  or  disgrace  attaching  upon  falsehood,  as 
if  it  was  put  in  upon  oath  or  attestation  of  honor,  must  be  dealt  with 
as  to  amendment  precisely  in  the  same  way.  In  every  former  in- 
stance the  party,  proppsing  to  obtain  this  permission^  has  been  re-^ 
quired  to  give  a  precise  statement  of  what  he  means  to  put  upon 
the  Record :  the  Court  with  great  care  and  jealousy,  before  it  will 
allow  a  Defendani  to  withdraw  a  statement,  that  ig  beneficial  to  the 
PlaintifT,  requiring  to  be  clearly  satisfied,  that  justice  demands  such' 
a  benefit  to  the  Defendant ;  and,  to  secure  that  effect,  has  required 
him  specifically  to  state  what  he  wishes  to  put  upon  the  Record,  that 
the  Court  may  judge,  how  far  his  application  is  reasonable.  That 
not  having  been  done  in  this  instance,  in  strictness  the  omission  is 
an. answer  to  this  motion  :  but  it  would  not  be  useful  so  to  treat  it : 
as  the  Defendant  means  to  have  the  opportunity,  to  put  in  an  answer, 
which  shall  represent  matters,  as  he  represents  them  in  his  cross  bill, 
or  in  his  answer  to  the  supplemental  bill  and  in  the  cross  bill,  taken 
together  ;  and  then  the.question  is,  whether  such  a  case  is  made  out, 
that  with  the  attention  due  to  the  general  interests  of  niankind,  as 
suitors,  the  Court  can  under  the  circumstances  of  this  case  admit  a 
supplemental  .answer  to  this  original  bill,  such  as  I  have  alluded  to. 
My  opinion  is,  that  the  Court  cannot  do  it. 

^  In  coming  to  thi«  conclusion  I  have  the  satisfaction  to  [*  632] 
find,  that  the  merits,  if  put  upon  the  Record,  would  not 
materially  alter  what  the  Court  would  do  in  a  case  of  this  kind. 
There  is  no  charge  of  collusion  between  the  Defendant's  f^ent  and 
the  Plaintiff:  and,  unless  collusion  is  made  out,  the  misrepresenta- 
tion alleged  is  not  such  as  will  let  in  the  Defendant  to  file  a  supple- 
mental answer  of  this  sort.  It  would  be  very  difficult,  even  upon 
negligence,  unless  the  party  was  led  into  it,  to  have  the  Records  of 
the  Court  altered  ;  and,  I  dare  not  in  such  a  case,  let  it  be  in  fact 
what  it  may,  lay  down  a  principle,  that  would  form  a  precedent  for 
permitting  an  answer  after  the  lapse  of  two  years  to  be  altered  in  ef- 
fect from  one  cbd  to  the  other.  This  must  therefore  be  considered, 
as  it  stands  upon  the  Record,  unaltered ;  and  I  should  be  sorry  to  be 
thought  to  have  much  doubt  upon  a  point  of  so  much  importance. 

Aug.  nth.  The  Lord  Chancellor  [Eldon]. — With  a  view  to 
determine  the  other  question,  whether  the  Order  of  tjie  Vice  Chan- 
cellor, appointing  a  Receiver,  ought  to  be  discharged,  I  must  take  as 
a  fact  upon  that  answer,  which  I  have  decided  cannot  with  safety  to 
the  general  interests  of  mankind  be  altered,  that  the  Defendant  was 

(1)  Ante,  584. 
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in  1809  indebted  to  the  Plaintiff  2odoZ. ;  and  as  security  for  10002. 
gave  him  a  bond  ^nd  judgment,  on  which  he  was  at  liberty  in  six 
months  to  take  out  execution  against  the  Defendant's  person  and 
property  ;  and  for  the  other  lOOOL  the  Plaintiff  took  what  is  called 

a  post-obit  security  upon  the  contingency,  that  the  Defend- 
[^  633]     ant,  if  he  should  survive  his  father,  *  would  on  the  death 

of  his  father  pay  3000/.  in  satisfaction  of  that  1000/. :  the 
bargain  therefore  was  three  for  one.  This  Court  has  always  upon 
grounds  of  public  policy  held,  that,  where  a  man  is  dealing  for  his 
expectation,  these  nmtters  shall  be  sifted  to  the  bottom :  and,  my 
predecessors  having  lield,  that  those  demands  may  be  the  subject  of 
assurances,  it  is  obvious,  that  this  money  might  have  been  secured 
upon  more  reasonable  terms.  By  special  contract  also  certain  lands 
of  the  annual  value  of  5000/.  were  affected  with  this  debt  by  way 
of  charge.  If  this  had  been  a  security  by  the  post-obit  merely,  and 
a  Bill  had  been  filed  upon  grounds  of  public  policy  for  an  Injunction, 
this  Court  would  at  least  have  said,  the  Plaintiff  could  not  come  to 
be  relieved  against  the  post-obit,  without  paying  into  Court  the  prin- 
cipal and  interest  of  the  actual  debt.  The  Plaintiff  in  this  case  is  a 
judgment  creditor ;  and  by  the  answer,  which  I  cannot  permit  to  be 
taken  off  the  filet,  it  is  admitted,  that  he  had  taken  out  execution  ; 
which  he  could  not  enforce  on  account  of  the  then  circumstances  of 
the  title.  It  has  been  long  settled,  that,  if  a  judgment-creditor  takes 
execution,  and  finds  the  estate  protected  by  circumstances  respecting 
a  prior  title,  he  may  apply  for  a  Recover.  It  is  said,  that  the  sup- 
plemental Bill  produced  a  different  state  of  facts  ;  and  that  the  De- 
fendant, having  survived  his  father,  has  become  tenant  in  tail ;  and 
is  himself  owner  of  the  legal  estate.  The  answer  to  that  might  be, 
that,  the  Plaintiff  having  originally  a  right  to  a  Receiver,  the  subse- 
quent alteration  of  circumstances  would  not  affect  that  right,  and 
oblige  the  Court  to  send  him  to  law :  but  it  does  not  appear  that  he 
could  execute  his  judgment  at  law.     Upon  that,  therefore,  he  would 

be  entitled  to  a  Receiver ;  and  farther  by  the  charge  he  is 
[*  634]     in  truth  an  equitable  mortgagee :  therefore,  *  unless  the 

money  is  brought  into  Court,  I  cannot  refuse  a  Receiver. 
It  is  said  to  be  monstrous  to  appoint  a  Receiver  upon  an  estate  of 
5000/.  o^year ;  and  so  it  seems  to  me :  but  the  answer  is,  that  the 
Defendant  may  tender  some  reasonable  part  as  a  security ;  or  may 
bring  the  money  into  Court. 

It  is  not  of  necessity,  that  the  Defendant  can  aflect  this  post-obit 
bond  ;  though  he  may  succeed  in  that.  In  Mr.  fVharion^s  Ca»e  (I) 
the  House  of  Lords  held  several  post-obit  securities  to  be  good. 

It  was  suggested,  that  the  Defiendant  was  proceedii^  to  dispose 
of  the  estate ;  and  soon  afterwards  the  Order  Was  pronounced,  that 

(1)  fVhmion  v.  May^  ante,  vol.  v.  27. 
VOL.  XIX.  27* 
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he  should  pay  into  Court,  2000/.  with  interest  and  costs;  ox  in  de- 
feult  thereof  that  the  Order  for  a  Receiver  should  go. 

As  to  the  cases  in  which  a  defendant  may  obtain  permission  to  file  a  supple-^ 
mental  answer,  in  correction  of  the  answer  first  put  in  by  him,  see;  ante,  note  1  to 
Jennings  v.  Merton  College,  8  V.  79;  and  with  respect  to  post  ohU  bonds,  see  note 
2  to  Wharton  v.  May,  5  V.  27. 


[♦635] 

LORD  MONTFORD  v.  LORD  CADOGAN  (I). 
{1816,  Nov.  8,  H.    AicTE,  Vol.  XVII.  485.] 

Tre  Decree  affirmed,  with  the  explanation,  that  the  tenants  for  life  are  to  be 
charged  respectively,  not  upon  l)ieir  actnal  enjoyment,  but  as  it  would  have 
been  under  a  due  execution  of  the  trust,  by  renewing  with  a  fund  drawn  from 
the  rents  and  profits.  Liberty  to  the  Plaintiff,  the  son,  as  against  the  assignee 
of  his  father's  life  estate,  to  apply,  if  not  otherwise  paid,  not  as,  but  if,  he  shall 
be  so  advised,  so  as  not  to  imply  an  opinion,  that  the  assignee  will  be  liable. 

In  Equity  undertakin^r  to  execute  trusts  equivalent  to  execution  of  the  Deed ;  and  the 
general  words,  "  it  is  declared  and  agreed,"  amount  to  covenant,  [p.  038.] 

Tenant  for'  life,  joining  in  a  breach  of  trust,  answerable  in  the  first  instance^ 
[p.  639.] 

jFVme  coverte  not  chargeable  witli  default  during  coverture,  [p.  640.] 

The  Decree  at  the  Rolls  in  this  cause  (2)  declared,  that  the  trus- 
tees ought  to  have  renewed  the  lease  at  the  times,  when  it  became 
renewable,  and  to  have  paid  the  fines,  &c.,  out  of  the  annual  rents, 
and  profits  of  the  premises  demised  ;  that,  not  having  so  renewed, 
they  are  guilty  of  a  breach  of  trust ;  that  the  sum  of  3092/.  175.  6cf. 
paid  by  the  Plaintiff  for  renewal,  ought.to  be  paid  to  him  by  the 
representatives  of  Lord  Cadogan,  deceased,  and  by  Sir  Thomas 
Bunbury  (the  trustees)  ;  but  that  the  same  ought  to  bo  repaid  to 
them  out  of  the  personal  estates  of  Lord  Montford,  deceased,  and 
of  tlie  dowager  Lady  Montford,  according  to  the  times  they  have 
respectively  been  in  possession  of  the  premises,  or  in  receipt  of  the 
rents  £tnd  profits  thereof. 

From  this  Decree  a  petition  of  Appeal  was  presented  by  the  De- 
fendants, the  representatives  of  Lord  Montford  and  Lord  Cadogan. 

Mr.  Hart  and  Mr.  Healdf  for  the  Appellants,  insisted,  tfiat  there 
was  no  evidence,  that  the  trustees  had  executed  the  settlement ;  and 
the  presumption  was  the  other  way :  the  only  part  produced  being 
that,  which  obviously  should  have  been  executed  by  them. 
It  is  evident,  *  that  the  parties  never  contemplated  posses-  [*  636] 
sion  by  the  trustees.  They  did  not  undertake  active  con- 
duct ;  or  bring  themselves  under  any  obligation  to  do  specific  acts; 
but  were  introduced  merely  as  instruments,  with  no  higher  duty  than 


s 


2  Mer.  3. 

Ante,  vol.  xvii.  p.  485. 
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to  receive  and  apply  the  rents  and  profits,  not  to  be  active  in  obtain* 
ing  renewal.  From  the  mere  drcumstance,  that  many  yefirs  ago  an 
action  was  commenced  in  their  names  (1),  it  is  not  to  be  inferred, 
that  they  executed,  or  acted,  so  as  to  come  under  every  obligation 
of  the  deed :  nor  was  it  a  necessary  consequence  of  making  thi? 
lease  the  subject  of  settlement  that  it  was  to  be  renewed.  If  tros* 
tees,  who  have  not  undertaken  to  act,  are  to  be  made  liable  by  im- 
plication beyond  their  contract,  for  this  sort  of  negligence,  mere  ac- 
quiescence in  the  omission  to  renew,  no  person  will  be  trustee  for 
his  nearest  connexion. 

If,  however,  these  trustees  must  be  responsible,  not  by  a  wilful 
.  breach  of  trust  for  their  own  benefit,  but  by  their  conduct  in,  neg- 
ligently perhaps,  but  innocently,  permitting  others  to  avail  them- 
selves unduly  of  the  trust  property,  they  can  be  liable  only  in  the 
second  instance  to  the  expense  of  renewal ;  the  amount  of  which, 
inconsiderable  at  the  expiration  of  the  first  period,  has  increased  to 
inore  than  3000/.  Those,  who  got  possession  of  the  trust  fund, 
with  notice  of  its  misapplication,  and  in  concurrence  with  the  trus- 
tee, are  consti'uctive  trustees,  responsible  for  their  wilful  possession. 
If  Lord  Montford  was  responsible  for  the  application  of  the  rents 
and  profits  to  his  own  use  without  renewing,  Lord  Hpwe,  as  the 
purchaser  of  his  interest,  is  liable  to  all  the  legal  and  equitable  ob- 
ligations that  bound  the  lessee.  There  was  no  privity  of 
[*  637]  contract  between  Lord  Howe  *  and  the  trustees.  There 
is  also  a  distinction  between  the  obligations  of  Lord  Mont- 
ford originally,  and  Lord  Howe  afterwards,  and  of  Lady  Montford, 
who  was  liable  only  from  the  time  she  became  Mui  Juris, 

Sir  Samuel  Romilly  and  Mr.  Daniell,  for  the  Plaintiff,  in  support 
of  the  Decree.  Mr.  Leach  and  Mr.  Trower,  for  the  Defendants 
Lady  Montford  and  Lord  Howe. 

The  Lord  Chancellor,  during  the  argument  observed,  that  upon 
the  answers  the  trustees  were  clearly  parties,  admitting,  that  they 
took  upon  the  following  trusts. 

Nov.  Mth.  The  Lord  Chancellor  [Eldon]. — A  petition  is 
presented  by.  Lady  Montford  ;  which  allows  her  to  be  heard,  as  if 
she  had  appealed ;  though  she  has  not ;  contending,  that  the  Decree 
charges  her  farther  than  she  is  justly  chargeable,  if  it  is  to  be  under- 
stood as  charging  her  with  more  than  a  proportion  of  the  rents  and 
profits  for  the  time  of  her  enjoyment  according  to  the  obligation, 
which,  she  contends  with  the  Plaintiff,  was  imposed  upon  the  trus- 
tees during  the  life  of  the  late  Lord  Montford. 

I  take  this  lease  to  be  by  custom  renewable  every  fourteen  years ; 
and  that  the  Dean  and  Chapter  of  Westminster,  although  not  com- 
pellable to  renew,  would  have  renewed  at  any  time  before  the  com- 
mencement of  another  period  of  fourteen  years :  a  renewal  there- 
■      ■  ■  .  «<  ■     I  ■  ■■  .1.11      I,.  .  >       -. 

[})  Lord  Cadogan  r.  Kmndj  Cowp.  ^3SL 
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fore  being  highly  probable,  the  framer  of  the  settlement  ought  to 
have  considered  that ;  and  also  to  have  attached  a  trust,  as 
*  far  as  it  could  be  upon  the  property,  if  the  lease  should     [*  638] 
not  be  renewed. 

The  object  with  regard  to  the  leasehold  estate,  thus  by  custom  re- 
newable, was  to  make  a  settletnent  with  every  species  of  strictness, 
of  which  such  an.  interest  is  capable.  It  is  said,  the  trustees  are 
not  under  covenant ;  and  they  are  not  bound  under  hand  and  seal : 
but  they  have  in  Equity  undertaken  to  execute  the  trusts  exactly  as 
if  they  had  so  executed  the  instrument :  ieind  the  general  words,  ''  it 
is  declared  and  agreed,''  &c.  amount  to  a  covenant.  The  obliga- 
tion upon  them  is  to  permit  Lord  Montford  to  receive  and  enjoy  the 
«rents  and  profits,  provided  that  was  consistent  with  the  trust  and  ob- 
ligation, imposed  upon  them,  to  apply  so  much  of  the  rents  and  pro- 
fits as  should  be  necessary  to  the  expense  of  renewal,  in  order  to 
make  his  enjoyment  consistent  with  the  other  objects  of  the  settle- 
ment, under  which  all  the  subsequent  takers  are  to  be  considered 
purchasers:  but  it  do^s  not  rest  upon  reasoning;  as  upon  the 
answers  it  is  clear,  they  understood  the  import ;  expressly  stating, 
that  they  piit  him  in  possession  ;  and  assigning,  as  their  reason,  mo- 
tives of  civility  and  humanity.  It  is  hard,  if  they  are  to  suffer  by 
that :  but  the  subsequent  takers,  unless  deprived  by  acquiescence  of 
their  remedy,  are  not  to  suffer  by  the  charity  of  the  trustees.  It  is 
clear,  therefore,  that  they  did  take  upon  them  these  trusts;  that  they 
were  under  an  obligation  to  renew  at  least  once  in  fourteen  years, 
according  to  the  custom ;  and  were  bound  to  purchase  for  those, 
who  were  to  take  afterwards,  an  interest  equal  to  what  those  persons 
would  take,  if  there  was  np  default. 

Another  question  is,  whether  Lord  Montford's  estate,  if 
sufficient,  and  that  of  Lady  Montford,  should  have  *  been  [^  639] 
resorted  to  for  payment  of  the  fine,  lately  paid  upon  re- 
newal, before  the  trustees  were  called  upon  ;  and  many  cases  have 
established,  that  a  tenant  for  life,  joining  in  a  breach  of  trust,  shall 
be  answerable  in  the  first  instance  :  but  these  persons  were  trustees 
for  the  present  Lord  Montford  ;  who  has  a  right  to  have  the  estate 
kept  from  time  to  time  exactly  in  the  way,  in  which  the  trustees  had 
in  Equity  covenanted  to  keep  it ;  and  is  not  bound  to  run  the  risk  of 
the  estate  wearing  out,  or  a  great  increase  of  fine  being  incurred, 
according  to  the  approximation  of  the  term  to  its  conclusion,  while 
inquiries  as  to  assets,  or  what  proportion  Lady  Montford  is  to  pay, 
are  depending.  My  opinion  therefdre  is,  that  the  Master  of  the 
Rolls  was  perfectly  right  in  charging  the  trustees  in  the  first  instance, 
and  also  in  deciding,  that  they  have  a  remedy  over  against  those, 
who  took  the  rents  and  profits,  that  ought  to  have  paid  the  fine ;  but 
this  under  the  circumstances  raises  the  greatest  difficulty. 

The  Decree  says,  that  Lord  Montford  ought  to  have  renewed  in 
1786.  Had  he  done  so,  a  fund  ought  to  have  been  provided  in 
1799,  constituted  of  13-fourteenth  parts  of  the  fine'  to  be  paid  in 
1800 ;  and  Lady   Montford  would  have  taken  possession  of  the 
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premises  with  the  lease  renewed  under  these  circamstaaces  in  1786 
for  forty  years.  It  is  a  little  difficult  to  determine  the  meaning  of 
these  terms,  in  which  they  are  charged  <'  according  to  the  times  they 
have  respectively  been  in  possession."  If  that  means  what  is  the 
import  prima  fade,  that,  they  are  to  be  charged  in  the  ratio  of  pro- 
portion calculated  upon  the  length  of  their  respective  enjoyments, 
that  Lady  Montford  is  to  pay  for  her  own  neglect,  and  for  Lord 
Montford's  also,  in  proportion  to  the  time  she  has  enjoyed,  that  does 

not  appear  to  me  to  be  the  equity  between  her  and  the 
[^  640]     trustees.     As  nfeme  cavertejshe  was  not  *  chargeable  with 

any  default  during  the  coverture ;  and  there  is  no  evidence, 
that  she  was  active  in  permitting  his  enjoyment.  In  1799  she  was 
entitled  by  the  settlement  to  possession  of  this  leasehold  estate,  un* 
der  a  lease  renewed  in  1786  for  fourteen  years,  in  addition  to  twenty- 
six  years  then  remaining  unexpired,  with  a  fund  acctmiulating  for 
the  fine,  to  be  paid  on  the  next  renewal  in  1800.  If  therefore  this 
is  to  be  thus  ufiderstood,  that,  as  Lord  Montford  enjoyed  from  1772 
to  1799,  and  Lady  Montford,  from  1799  to  the  year  1808,  when  a 
fine  exceeding  3000/.  was  paid,  that  sum  is  to  be  reimbursed,  as  be- 
tween his  and  her  estates,  in  this  proportion,  that  his  estate  is  to  be 
charged  according  to  the  amount  of  the  rents  between  1772  and 
1799^  and  she  i§  to  pay  according  to  the  rents  from  1799  to  1808, 
she  appears  to  me  to  be  chaiged  in  a  way,  in  which  she  is  not 
chargeable.  My  opinion  is,  that  the  estate  of  the  late  Lord  Mont- 
ford is  to  be  made  answerable  to  the  trustees,  after  paying  the  pres- 
ent Lord ;  and  Lady  Montford  is  also  answerable,  btit  only  for  the 
proportion,  for  which  she  ought  to  be  called  upon  with  a  due  regard 
to  the  obligation  of  the  trustees  to  put  her  in  possession  of  the  estate 
fully  renewed  in  1786,  and  with  an  accumulating  fund,  to  be  ap- 
plied to  another  renewal  in  1800.  That  is  the  utmost,  for  which  in 
the  most  aggravated  way  of  puttbg  the  case  against  her,  she  can  be 
called  upon.  The  Decree  must  go  farther :  the  late  Lord  Montford 
having  received  the  rents  from  1772  to  1799,  and  not  having  re- 
newed, and  a  nfiuch  larger  fine  of  course  being  required  at  the  end 
of  twenty-eight  than  fourteen  years,  his  estate  must  be  answerable 
for  that  increase  ;  but,  if  the  trustees  should  not  find  bis  estate  suf- 
ficient to  answer  that,  I  cannot  as  between  them  and  Lady  Mont- 
ford throw  any  part  of  the  increase  upon  her.     That  must  therefore 

fall  upon  them  personally. 
[*  641]         *It  seems  to  me,  as  it  did  to  the  Master  of  the  Rolls, 

impossible  for  the  trustees  to  charge  Lord  Howe.  The  re- 
cital holds  out  the  interest,  he  was  to  purchase,  as  one  with  no  other 
obligation  on  Lord  Montford  than  payment  of  the  rent  and  perform- 
ance of  the  covenants ;  not  adverting  to  the  provision  for  payment  of 
the  fines  on  renewal  out  of  the  rents  and  profits.  The  PlaintiflT,  if 
he  cannot  obtain  payment  in  any  other  way,  ought  to  have  liberty  to 
apply  ;  but  that  should  be  expressed,  not  <<  as,"  but  *^  if,  he  shall  be 
so  advised  ; "  so  as  not  to  imply  an  opinion,  that  Lord  Howe  will  be 
liable. 
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With  these  variations,  removing  some  obscurity  in  the  terms  of  the 
Decree,  which  probably  was  not  drawn  by  the  Master  of  the  Rolls 
himself,  the  Decree  must  be  affirmed. 

See,  aniey  the  notes  to  &  C,  17  V.  485. 


LANGHAM   r.  SANFORD  (1). 
[1816,  Nov.  11, 12, 14.    AifTE,  Vol.  XVII.  435.] 

The  Decree  affirmed  on  Appeal. 

Against  the  claim  of  an  Executor  to  the  residue  no  stress  laid  on  a  direction  for 
payment  of  his  legacy  out  of  the  personal  estate  (a\  [p.  642.] 

Legacy  to  an  Executor,  pecuniary  or  specific,  raises  a  strong  aiid  violent  presump- 
tion, that  he  was  not,  when  the  Will  was  made,  intended  to  take  the  residue 
beneficially ;  to  be  rebutted  in  Equity  by  parol  evidence,  clear  and  strong,  of 
intention,  that  he  shall  Uke  it,  [p.  64a] 

Parol  evidence  not  admissible,  where  it  appears  clearly  and  conclusively  on  the 

.  face  of  the  Will,  that  the  Executor  was  meant  to  be  a  trustee  of  the  residue : 
nor,  if  the  legacy  appears  clearly  not  inconsistent  with  his  taking  the  residue, 
[p.  644.] 

Construction  of  a  bequest  of  furniture,  plate  excepted,  as  a  specific  disposition 
without  notice  of  plate,  [p.  644.] 

Specific  legacy  not  liable  to  contribute  to  pecuniaiy  legacies  (b\  [p.  645.] 

Legal  right  of  Executor  to  the  residue,  unless  a  strong  and  violent  presumption  to 
the  contrary ;  which  a  legacy  to  him  affords ;  liable  to  be  rebutted  by  parol 
evidence  of  intention,  that  he  shall  have  it,  [p.  646.] 

C^uestioni  whether  Executor,  when  appointed,  was  intended  to  have  the  residue, 
always  determined  by  the  Court,  [p.  646.] 

Every  part  of  a  Will  contemporaneous  by  the  execution,  [p.  647.] 

Executors  not  excluded  from  the  residue  by  a  legacy  to  one,  or  unequal  legacies 
to  all,  fp.  648.] 

Testator  presumed  to  know  the  law,  namely,  that  a  legacy  to  his  Executor  ex- 
cludes him  from  the  surplus,  [p.  648.] 

Evidence  of  testator's  declarations,  previous  and  subsequent  to  his  Will,  as  to  his 
intention  admitted,  but  of  little  weight  against  what  passed  at  the  time  of  mak- 
ing it,  [p.  649.] 

Distinction  between  the  effect  of  an  incomplete  residuary  disposition  by  the  Will, 
and  by  a  Codicil,  upon  the  Executor's  legal  right  to  the  residue,  [p.  651.] 

A  Petition  of  Appeal  was  presented  by  the  Defendant,  the  ex- 
ecutor of  Sir  John  Chichester,  from  the  Decree  at  the  Rolls  (2),  de- 

(l)2Mer.6. 

(a)  The  questions  between  the  executor  and  next  of  kin  as  to  an  unbequeath- 
ed  residue  are  of  little  practical  importance  in  the  United  States,  and  in  Engfland 
since  the  Statute  1  Wm.  IV.,  cap.  40.  See,  ante,  note  (a)  GriffUha  v.  HamUion, 
12  V.  298 ;   note  (a)  J^ourge  v.  Finchy  1  V.  344 ;  note  (a)  MsbeU  v.  Murray,  5  V. 

(5)  On  the  subject  of  specific  legacies,  when  legacies  are  to  be  considered  spe- 
cific,-and  the  leaning  of  Courts  with  regard  to  th^m,  see,  ante,  note  (a)  Kxrby,  t. 
Potter,  4  V.  748 ;  note  (a)  Coleman  v.  (Meman,  2  V.  640 ;  note  (a)  JSTeMt  v.  Mur- 
ray, 5  V.  157.    As  to  legacies  of  debts,  see  note  (a)  Chaworth  v.  Beedi,  4  V.  555. 

(2)  wJnfe,  vol.  xvii.  435 ;  PraU  v.  Hodden,  JTalton  v.  H'aUon,  xiv.  193,  318; 
Dawaon  v.  Clarke,  xv.  409 ;  xviii.  247,  and  the  note,  1, 362,  Mwrse  v.  Finck. 
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claring  the  Defendant  a  trustee;  of  the  residue  for  the  next  of  kin  of 
the  testator,  according  to  the  Statute  of  Distributions. 

Mr.  Leach,  Mr.  Wingjield,  Mr.  Hart^  and  Mr.  Bell,  for  the  next 
of  kin^  in  support  qf  the  Decree  :  Sir  Samuel  Romilly,  Mr. 
[*€42]     *Courtenay,  and  Mr.  Roberts,  for  the  executor. 

Nov.  I4th.  The  Lord  Chancellor  [Eldon]. — ^The  first  ques- 
tion is,  what  is  in  equity  the  effect  of  this  testamentary  disposition, 
without  any  regard  to  the  evidence,  that  has  been  adduced  to  rebut 
the  presumption,  and  in  answer  to  that  evidence ;  whether  the  exec- 
utor is  to  hold  for  his  own  benefit  the  residue  of  the  personal  estate, 
undisposed  of:  or,  according  to  the  law,  as  it  is  established  in  this 
Court,  is  a  trustee  of  the  beneficial  interest  in  that  residue  for  the 
next  of  kin.  In  reading  these  testamentary  papers,  I  lay  no  stress 
6n  the  words  "to  be  paid  out  of  my  personal  estate,"  in  the  first 
clause;  though  I  observe,  that  in  some  cases  the  inference  has  been 
drawn  from  those  words,  that  the  person,  who  is  to  take  a  legacy 
under  such  a  direction  for  payment,  is  not  to  take  that  personal  es- 
tate. 

It  is  undoubtedly  too  late  now  to  consider  how  a  question  of  this  sort 
should  have  been  disposed  of  centuries  ago,  or  ought  now  to  be  dis- 
posed of,  supposing  it  to  be  res  integra;  as,  taking  all  the  cases  to- 
gethqr,  from  Foster  v.  Mount  (1)  (if  that  is  the  earliest  case,  which 
I  very  much  doubt),  without  going  through  them,  which  is  unneces- 
sary, and  would  be  improper,  as  they  are  all  collected  in  the  late 
cases,  Clennell  v.  Lewthwaite  (2),  and  Nourse  v.  Finch  (3),  the  law 
has  devolved  upon  me,  fixed  and  settled,  that,  though  to 
[*  643]  *  the  question,  whether  a  legacy  to  an  executor,  pecuni- 
ary or  specific,  given  expressly  for  his  care  and  pains,  or 
generalfy,  raises  a  necessary  inference,  that  he  is  not  to  take  the 
residue^  an  individual,  reasoning  without  reference  to  precedents, 
might  answer  by  a  confident  assertion,  that  there  is  no  inconsistency 
in  the  intention,  that  he  shall  take  both,  yet,  when  it  has  been  re- 
peatedly stated,  that  according  to  legal,  technical  construction,  there 
is  such  inconsistency,  it  must  be  cpnsidered  as^  settled,  that  a  pecun- 
iary, and,  as  \i  is  now  held,  though  doubted  by  Lord  Thurlow,  a 
specific,  legacy  to  an  executor  raises  a  strong  and  violent  presump- 
tion, though  not  a  presumption  Jwris  et  de  Jure,  that  he  is  not  to 
take  the  residue;  that  is,  that  at  the  time,  when  the  Will,  giving 
that  legacy,  was  made,  the  testator  did  not  intend,  that  he  should 
take  it. 

On  the  other  hand,  that  is  still  no  more  than  a  strong  and  violent 
presumption,  capable  of  being  rebutted  in  equity  by  parol  evidence ; 
and,  if  that  evidence  establishes  a  strong  and  violent  case  of  inten- 
tion, that  he  shall  take  the  residue,  that  presumption  stands  only  un- 
til the  contrary  is  proved  by  dear,  strong,  and  cogent,  evidence  ;  and 

(1)  1  Vera.  473. 

(3)  ^nte,  vol.  ii.  465, 644.    Sec  the  references,  xvii.  443,  n. 

(3)  Ante,  vol.  L  344 ;  Hom^  v.  Findi,  ii.  78. 
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to  such  proof  the  presumption  gives  way ;  and  the  executor  takes  the 
beneficial,  as  well  as  legal,  interest  in  the  residue  ;  but,  as  the  law  is 
now  settled,  if  the  Will  gives  a  legacy  to  the  person,  who  is  by  a  dry 
appointment  made  executor,  there  is  that  strong  and  violent  pre- 
sumption, calling  upon  the  Court  to  say,  he  is  a  trustee  of  the  res- 
idue. 

It  has  been  truly  stated,  that  parol  evidence  is  not  adn^issible 
where  it  appears  clearly  and  conclusively  upon  the  face  of 
*  the  Will,  that  the  executor  was  meant  to  be  a  trustee ;  [*  644]  . 
and*  I  take  the  converse  of  that  to  be  equally  true ;  that,  if 
it  is  clear,  according  to  the  construction  in  this  Court,  that  upon  the 
faqe  of  the  Will  the  legacy  appears  to  be  given  so  that  it  is  not  in- 
consistent with  his  taking  the  beneficial  interest  in  the  residue,  evi- 
dqnce  shall  not  be  received  to  show,  that  he  shall  not  take  it.  Two 
circumstances  appear  in  these  testamentary  papers,  on  which  it  has 
been  contended,  that  this  case  must  be  decided  against  the  executor, 
as  it  is  clear  decisively ;  and  conclusively  on  the  face  of  the  papers, 
that  he  was  meant  to  be  a  trustee ;  the  case,  in  which,  I  admit,  parol 
evidence  cannot  be  received.  That  proposition  stands  on  these 
two  grounds :  it  is  said  upon  the  legacy  to  the  executor  in  the  first 
paper,  that,  if  the  testator  toeant  him  to  take  the  residue,  the  plate, 
being  excepted,  would  fall  into  it ;  and  must  be  taken  by  him  as  part 
of  the  residue :  but  the  testator  has  by  excepting  it  proved  upon  the 
face  of  the  W^ill  to  demonstration,  that  the  executor  shall  not  take 
the  residue ;  as  he  is  expressly  not  to  take  the  plate,  which  by  the 
necessary  eflfect  of  the  exception  falls  into  it.  To  that  two  or  three 
answers  were  given  by  the  Master  of  the  Rolls ;  who  upon  much 
consideration  (for,  I  observe,  he  reserved  the  case  for  consideration), 
stated  his  opinion,  that  there  is  no  weight  whatsoever  in  that  objec- 
tion ;  observing,  and  I  entirely  concur  in  the  observation,  that  the 
testator,  giving  the  furniture  with  the  exception  of  plate,  does  no 
more  than  if,  instead  of  giving  it  in  that  aggregate  way,  he  had  men- 
tioned all  the  particulars,  of  which  the  furniture  consisted,  taking  no 
notice  of  plate  ;  and,  if  the  term  of  exception  had  not  been  thus 
used,  the  argument  would  not  have  been  raised.  There  is  sound 
sense  in  that.  Another  observation  the  Master  of  the  Rolls  was 
probably  led  into  by  the  effect  of  the  evidence,  to  which 
he  had  been  looking  forward  (and  it  *  is  very  difficult  to  [*  645] 
exclude  it  from  the  mind)  ;  that  the  testator  might  at  that 
moment  have  had  an  intention,  that  the  executor  should  not  take  it, 
meaning  to  dispose  of  it  to  some  other  person,  but  not  tarrying  that 
intention  into  execution  ;  but,  considering  an  objection  upon  the 
face  of  the  Will  you  must  confine  yojr  observation  to  what  the  face 
of  the  Will,  supplies ;  and  cannot  look  at  the  evidence,  when  the 
question  is,  whether  that  evidence  is  to  be  admitted.  Another 
.  ansvi^er  is  suflicient :  the  plate  is  excepted  out  of  a  specific  bequest. 
If  it  falls  into  tlic  residue,  and  the  executor  is  to  take  it,  he  takes  it 
under  perfectly  diflferent  circumstances  from  those,  that  would  be- 
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kng  to  it,  as  a  specific  bequest  (1). '-  As  such  it  would  not  contribute 
to  the  payment  of  pecuniary  legacies ;  to  which,  as  a  part  of  the 
residue,  it  would  be  liable.  To  that  it  was  ably  answered,  that  the 
argument  has  no  weight ;  as  it  would  apply  equally  to  the  rule,  that 
a  specific  legacy  excludes  the  executor  from  the  residue ;  but  my  re- 
ply to  that  is,  that,  as  parol  evidence  may  be  given  to  show,  that  a 
specific  bequest,  whatever  it  contains,  was  not  intended  to  make  him 
a  trustee,  it  follows,  that,  if  the  testator,  instead  of  enumerating  all 
the  subjects  of  the  specific  bequest,  uses  one  term,  comprehending 
all,  and  expressly  excludes  one  particular  subject,  which  would  be 
comprehended  in  the  general  description,  the  same  evidence  may  be 
given  to  show,  that  the  effect  of  the  specific  bequest  i&  equally  liable 
to  be  rebutted,  as  if  it  did  contain  the  particular  subject  so  ex- 
cepted. . 

I  agree,  therefore,  that  parol  evidence  may  be  admitted  in  this 
case  ;  stating  also,  that  if  it  depended  upon  the  Will  alone,  the  ex- 
ecutor would  upon  all  the  authorities  be  excluded ;  as  this  specific 
bequest  would  alone  exclude  him  and  upon  the  efl^ect  of 
[*  646J  the  last  codicil,  as  to  *the  leasehold  estate  in  Seymour 
Place,  I  merely  observe,  that  the  fair  way  of  putting  the 
question  upon  that  is,  whether  it  indicates  the  testator's  knowledge, 
that  he  had  not  given  his  executor  the  surplus,  or  more  than  to  give 
him  the  means  of  paying  for  the  purchase  of  that  estate  out  of  a 
fund,  which,  if  not  so  authorised,  he  could  not  have  applied  to  that 
purpose. 

With  a  view  to  represent  the  law  upon  this  subject,  as  it  stands 
upon  the  cases  decided,  the  safest  course  is  to  follow  the  language  of 
those  cases.  The  doctrine  is  thus  stated  (2)  by  Lord  Alvanley,  in* 
Clennell  v.  Lewthwaite  :  "  The  rule  is  clearly  established,  that  the 
executor  shall  have  the  residue,  unless  there  is  a  strong  and  violent 
presumption  to  the  contrary ;  that  a  legacy  to  him  affords  that  pre- 
sumption ;  but  that  it  is  not  so  strong,  to  take  away  his  legal  right,  as 
to  deprive  him  of  the  opportunity  of  proving  by  parol  evidence,  that 
the  testator  did  intend  he  should  have  it." 

The  true  question  therefore  is,  whether  the  executor,  being  in  my 
judgment  clearly  excluded  by  the  Will,  has  established  by  parol 
evidence,  that  the  testator  did  clearly  intend  at  the  time  he  appoint- 
ed the  executor,  that  he  should  take  the  surplus.  To  determine  a 
question  of  fact  of  this  sort,  always  determined  by  the  Court,  and 
which  in  many  of  the  cases  different  Judges  would  decide  very  dif- 
ferently, being  obliged  to  give  the  character  of  evidence  to  what  is  a 
foundation  for  no  more  than  guess  and  conjecture,  let  us  see  what  this 
testator  has  done.  He  was  fortunate  in  having  about  him  men,  not 
only  of  groat  intelligence,  but  of  great  integrity.  In  the  first 
testamentary    paper,    drawn    up    by   Mr.   Scott    in    consequence 

(1)  Seo  as  to  specific  legacies,  Coleman  v.  Coleman,  ante,  vol.  ii.  639,  and  the 
note,  641. 

(2)  Ante,  vol.  ii.  474. 


>  1816.]  LANGHAtf  V.   8ANF0RD.  647 

of  the  testator's  wish  so  far  immediately  to  effectuate  his  pur- 
pose of  making  a  Will  as  to  give  legacies  to  his  friends,  when 
coming  to  the  part  immediately  preceding  the  appointment  of 
executor,  the  testator  saying  not  a  word  upon  it,  Scott  suggests  to 
him  the  propriety  of  naming  an  executor.  The  testator,  having  been 
thus  engaged  in  the  contemplation  of  a  much  more  comprehensive 
Will,  upon  that  suggestion  names  Mr.  Sanford ;  and  asks  Scott,  to 
whom  he  had  given  nothing,  to  be  an  executor  also  ;  who  declined, 
saying,  one  executor  was  sufficient  for  the  purposes  of  the  Will :  but 
the  proposition,  that  he  should  make  an  executor,  coming  from  Scott, 
the  testator  not  having  previously  intimated  any  such  purpose,  and 
then  suggesting  Scott,  to  whom  he  had  not  given  any  thing,  as  a 
co-executor,  nothing  can  be  more  difficult  than  to  suppose,  that  he 
intended  Sanford  to  take  the  residue  beneficially,  and  Scott  also. 

The  argument  in  favor  of  the  Defendant  from  the  testator's  objec- 
tion to  Scott's  offer  to  witness  his  execution,  as  he  intended  to  give 
him  a  legacy,  ventures  too  much  into  conjecture.  It  has  been  ar- 
gued, that  the  testator,  giving  a  legacy  to  the  person  afterwards  ap- 
pointed executor,  did  not  mean  it  to  be  connected  with  the  constitu- 
tion of  executor,  not  having  then  thought  of  that.  The  answer  is, 
that  I  cannot  consider  the  legacy  as  given,  until  the  paper  is  sub- 
scribed (1)  ;  and,  the  executor  being  appointed,  before  the  act  was 
complete,  I  must  say,  that  the  testator,  when  constituting  his  execu-  . 
tor,  contemplated  both  the  legacy  and  the  constitution  of  the  legatee 
'  as  executor;  and  therefore,  the  violent  presumption  arises.  It. is 
said,  the  legacy  to  Scott  was  in  lieu  of  what  he  would  have  taken 
as  executor  ;  but  the  answer  is,  that,  before  any  thing  was 
said  by  Scott  about  the  appointment  of  an  executor,  the  [*  648] 
testator  intended  to  give  him  a  legacy.  It  is  said  farther, 
and  with  justice,  that  no  case  can  form  a  stronger  instance  of  the 
absurdity  of  this  rule ;  as,  if  Scott  had  according  to  the  testator's  re- 
quest become  an  executor,  the  two  executors  would  have  taken  the 
residue :  a  legacy  to  one,  or  urtequal  legacies  to  all,  if  more  than 
one,  not  excluding  them.  The  reasoning,  however,  is  erroneous  in 
concluding,  that,  as,  if  Scott  had  been  nam  d  an  executor,  he  and 
Sanford  would  have  taken  the  residue,  therefore  Sanford,  being  co- 
executor,  shall  take  it.  One  answer  is,  that,  although  individually  I 
should  be  satisfied,  that,  if  they  were  co-executors  merely  by  the  in- 
troduction of  Scott's  name,  I  should  by  giving  them  the  residue  act 
against  the  testator's  real  intention,  my  individual  conviction  must 
have  given  way  to  the  positive  rule  of  law,  by  which  they  would  have 
taken  it.  There  is  another  answer:  if  the  law  of  this  Court  is,  that 
a  legacy  to  an  executor  raises  a  violent  presumption,  that  he  shall 
not  take  the  residue,  I  am  to  presume,  that  the  testator  knew  the 
law ;  and,  when  he  gave  the  legacy,  knew,  that  it  would  exclude  his 
executor  from  the  surplus :  then,  I  cannot  venture  to  say,  that  with 
that  knowledge  making  Scott  a  co-executor,  the  testator  would  of 

(1)  See  the  note,  aiiUy  vol.  v.  247. 
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necessity  have  made  him  so  in  such  terms  as  to  disappoint  his  own 
intentioD.  I  cannot  say,  therefore,  that  if,  meaning  ^nford  not  to 
take  the  residue,  he  had  constituted  Scott  a  co-executor,  he  would 
have  intended  them  both  to  take  it,  unless  I  am  satisfied  that  he 
would  have  appointed  them  so  as  to  disappoint  his  own  object  in 
appointing  them  ;  which  was  to  execute  the  purposes  of  the  Will. 
Scott  states,  that  on  the  29th  of  May,  under  the  testator's  instruc- 
tions he  filled  up  the  blanks  in  the  draft,  prepared  by  the 
[*  649]  solicitor,  appointing  Sanford  and  Hole  *  residuary  legatees, 
and  Sanford  and  three  other  persons  executors.  Consid- 
ering what  had  passed  between  them,  when  Sanford  was  named  ex- 
ecutor on  Scott's  suggestion,  that  some  one  should  be  appointed  to 
execute  the  purposes  of  the  Will^  the  testator  sug^sting  to  Scott  also 
to  be  an  executor,  it  is  a  strong  proposition,  that  on  the  29th  the  tes- 
tator intended  Sanford  to  take  the  whole,  and  still  more,  Scott  to 
take  with  him,  having  in  his  possession  the  draft  of  a  complete 
Will ;  and  having  so  far  changed  his  mind  since  the  28th,  when  he 
was  talking  of  settling  the  draft  of  a  Will.  The  case  is  extremely 
strong  in  evidence  upon  this  point,  that  the  testator  did  not  at  the 
time  of  making  his  Will  (which  is  of  the  essence  of  the  proposition) 
mean  to  give  the  residue  to  his  executor. 

This  evidence  is  in  answer  to  that  produced  by  tlie  executor  to 
rebut  the  presumption  from  the  legacy  to  him ;  which  consists  of  the 
depositions  of  the  two  Misses  Sanford,  one  of  which  amounts  to 
nothing,  and  Mr.  Hutton.  The  Master  of  the  Rolls  intimates,  that 
his  evidence  is  not  intelligible:  but,  I  think,  I  can  understand  it.  I 
take  it  to  mean  what  the  terms  do  not  imply,  certainly.  The  testa- 
tor had  made  a  Will.  Suppose  him  to  have  said,  he  had  disposed 
of  all  his  personal  property,  and  given  legacies  to  his  next  of  kin, 
lest  they  should  be  disappointed  :  if  the  Couit  is  satisfied  by  evi- 
dence of  fact,  applying  pointedly  as  to  what  was  his  intention  at  the 
time,  when  he  made  the  Will,  such  declarations  are  not  sufficient  to 
answer  that.  It  is  unfortifhate,  but  it  is  certainly  settled, 
[*  650]  that  declarations  at  the  time  of  making  the  *  Will,  subse- 
quent and  previous  to  it,  are  all  to  be  admitted :  yet  we 
know,  that  what  men  state  as  to  their  intentions  may  be  conforma- 
ble to  the  purpose  at  the  time,  but  not  afterwards  ;*  and  declarations 
by  a  testator,  after  having  made  his  Will,  are  frequently  made  .for 
the  purpose,  not  of  fairly  representing,  but  of  misrepresenting,  what 
he  had  done.  The  weight  of  authority  belongs  to  that  evidence, 
which  is  evidence  of  fact  at  the  time,  declarations  with  reference  to 
a  Will  then  made,  and  conversations  between  the  testator  and  the 
person  making  the  Will:  both  embodying  in  the  paper  the  subject 
of  those  conversations  between  the  one  directing,  and  the  other 
consequently  doing,  the  act.  Evidence  of  the  other  description, 
therefore,  docs  not  weigh  much. 

The  cases  of  The  Bishop  of  Cloyne  v.  Young  (1)  and  Nourse  v. 

(1)  2  Ves.  91 ;  IfhiU  v.  William,  3  Ves.  &  Bea.  72;  Coop.  58. 
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Finch  (1),  have  been  mentioned.  When  I  argued  the  latter  casej 
the  conyiction  I  felt  was,  that  both  the  decisions  upon  it  were  wrong: 
I  am  now  convinced,  they  are  perfectly  right,  but  cannot  agree  with 
some  of  the  positions,  that  were  stated.  It  was  supposed,  that,  as 
the  testator  Nourse  had  prepared  a  Codicil,  left  with  blanks  not  filled 
up,  and -unexecuted,  the  case  resembled  The  Bishop  of  Cloync  v. 
Yaungy  in  which  case  Lord  Hardwicke  thought,  that  the  testator, 
had  by  his  Will  manifested  a  purpose,  that  the  executors  should  not 
take  the  residue,  not  by  legacies,  but  as  an  inchoate  purpose  to  ap- 
point a  residuary  legatee  appeared.  Itjnight  have  been  answered, 
that  it  is  consistent  enough,  that  the  executor  shall  t^ke 
the  residue,  which  the  Law  gives  him,  *if  the  testator  [*  651} 
does'  not  proceed  to  complete  the  disposition  of  it :  but 
that  case  differs  essentially  from  Nourse  v.  Finch  in  a  circumstance, 
which  leads  me  to  the  conclusion,  that  here  the  strong  evidence  is 
the  fact  of  the  antecedent  paper  C,  and  the  testator's  conversation 
with  Scott  at  the  time  of  making  the  Will:  whereas  in  Nourse  v. 
Finch  the  intention  to  make  a  disposition  of  the  residue  appeared, 
not  in  the  Will,  but  by  a  Codicil  afterwards  prepared.  The  prepara- 
tion of  a  Codicil,  a  distinct,  subsequent  instrument,  is  no  evidence 
to  demonstration,  that  the  testator  before  he  thought  of  that,  meant 
to  give  away  all  he  had  to  dispose  of;  and  there  was  express  evi- 
dence, that  Thomas  Walker,  being  asked  when  the  Will  was  opened, 
who  would  have  the  surplus,  answered,  that  Miss  Finch  would  take 
it  ad  executrix.  Whether  the  reason,  that,  the  Codicil  not  being 
executed,  it  was  intended  for  her,  is  just  or  not,  there  is  a  great  dis- 
tinction, where  the  intention  is  manifested  in  the  Will  and  where 
there  is  nothing  in  writing  as  to  the  constitution  of  a  residuary  lega-  ' 
tee  previous  to  the  execution  of  the  Will. 

On  the  whole  my  opinion  is,  that,  attending  to  what  passed  as  to 
this  testator's  great  scheme  of  ^  Will,  actuaUy  prepared,  the  appoint- 
ment of  a  meeting  to  settle  that  more  comprehensive  Will  at  the 
time  this  was  executed,  and  ^attending  to  what  passed  at  the  time  the 
'  Defendant  was  appointed  executor,  he  cannot  take  the  residue.  I 
regret  it ;  thinking,  that  this  rule  of  Law  does  in  this  instance,  as  it 
has  in  many  others,  disappointed  the  intention  ;  but  I  cannot  get  out 
of  the  rule ;  and  the  evidence,  fairly  considered,  instead  of  rebut- 
ting, confirms,  the  presumption. 

My  Judgment  is,  therefore,  that  this  decision  is  right 

Sex,  otile,  the  notes  to  S.  C,  17  V.  435. 

(I)  Ante,  vol.  i.  344 ;  Homshy  v.  Finchf  iL  76. 
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MUSGRAVE  V.  MEDEX. 
[1816,  Nov.  15.] 
No  CommitmeDt  on  a  foreign  affidavit ;  na  perjwy  cannot  be  aasigned. 

Mr..  Leach  having  moved  for  a  comnditment  upon  a  foreign 
affidavit,  the  motion  stood  over,  that  a  search  might  be  made  for 
precedents. 

The  Lord  Chancellor  [Elbon]  said,  that  upon  the  research 
both  of  himself  and  the  Register,  po  instance  could  be  found  of 
committing  a  man  oh  a  foreign  affidavit ;  on  which,  if  improperly 
committed,  he  cannot  assign  perjury;  and  it  could  not  be  done  with- 
out a  precedent.  

Questions  of  property  are,  no  doubt,  often  decided  b^  courts,  both  of  commcm 
law  and  of  ^uity,  upon  the  evidence  of  witnesses  residing  abroad^  whose  exami- 
nations have  been  taJcen  by  commission,  and  whom  our  courts  might  be  unable  to 
reach  if  peijuiy  should  be  proved  against  them.  It  is  also  true,  that  the  conse- 
quences of  a  judgment,  or  decree,  obtained  upon  the  evidence  of  such  depCHients, 
may  occasion  the  imprisonment  of  the  party  affected  by  their  testimony ;  but  this 
is  no  reason  why  he  should,  upon  any  interlocutory  motion,  be  deprived  of  his 
personal  liberty  on  such  evidence. 
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CHAMBERS  t;,  BRAILSFORD  (I). 
[1816,  Nov.  18, 19.    Ante,  Vol.  XVIIT.  368.] 

The  Decree  in  favor  of  the  great  nephew,  as  devisee  of  the  Lincolnshire  estate, 
affirmed  on  Appeal.  ' 

Words  transposed  to  make  sense  of  a  Will  otherwise  insensible ;  and  to  make 
them  take  some  effect,  rather  than  be  totally  void :  not,  where  plain  and  sensi- 
ble; much  less  to  let  in  different  devisees  and  legatees,  [p.  653.] 

Natural  ^construction  of  words  in  a  Will  adopted,  umess  there  is  such  An  impossi- 
bility of  so  construing  the  Will  as  to  authorize  their  rejection;  or  such  uncer- 
tainty, that  no  effect  can  be  given  to  them  (a),  [p.  654.] 

Devise,  void  for  uncertainty,  lets  in  the  heir  (6),  [p.  654.] 

Words  in  a  Will  not  to  be  rejected,  unless  tfiey  canhot  by  any  possibility  have  a 
rational  construction,  [p.  654.] 

Latent  ambi^ity  under  a  devise,  where  there  are  two  persons  of  the  name ;  and 
evidence  is  admissible :  not,  if  it  appears  on  the  Will,  who  was  intended  (^), 
[p.  654.] 

Intention  extremely  improbable  to  give  the  same  person  first  the  estate  for  life, 
and  afterwards  the  fee :  but  that  is  ofben  the  le^  effect,  whatever  may  be  the 
intention ;  and  the  limitations  may  be  so  consstent  as  to  cany  the  fee,  and 
not  so  uncertain  as  to  let  in  the  heir,  fp.  655.] 

Different  devises  in  the  same  Will  not  affected  by  the  circumstance,  that  the  dev- 
isees are  in  the  same  relation  to  the  devisor ;  unless  there  (ire  words  bv  gram- 
matical construction  connecting  the  two  devises,  or  the  same  object  is  stated 
as  to  both,  [p.  655.] 

In  this  cause  (2)  a  Petition  of  Appeal  was  presented  by  Thomas 
Brailsford  the  elder,  nephew  of  the  testator,  against  the  declaration 
by  the  Decree  at  the  Rolls,  that  Thomas  Brailsford  the  younger,  the 
son  of  the  testator's  nephew,  Samuel  Brailsford,  was  entitled  under 
the  devise  of  the  estates  in  the  county  of  Lincoln,  the  lead  mines, 
&c.  io  an  estate  for  life,  with  remainder  to.  him  in  fee. 

Mr.  Hart,  Mr.  Leach,  and  Mr.  Roots,  for  the  Appellant :  Sir  Sam- 
uel RomUy  and  Mr.  Bell,  in  support  of  the  Decree. 

*The  Lord  Chancellor  [Eldon]. — Lord  Hard-  [*  653] 
wicke  (3)  lays  down  the  rule  for  the  construction  of  Wills 
thus ;  tnat  the  words  are  often  transposed  to  make  sense  of  a  Will, 
otherwise  insensible,  and  to  make  it  take  some  effect  rather  than  be 
totally  void  :  but  in  no  case,  where  the  words  are  plain  and  sensible, 
is  a  transposition  made,  in  order  to  create  a  different  meaning  and 
construction,  much  less  to  let  in  different  devisees  and  legatees. 

(1)  2  Mer.  25. 

(a)  Every  will  is  to  be  so  construed  that  it  should  rather  stand  than  fall,  if  such 
construction  can  be  reasonably  put  upon  it  Davis  v.  Ta%d,  6  Dana,  53.  Every 
sentence  and  word  must  be  construed.  TwrbeU  v.  Twbdt,  3  Yeates,  187 ;  2  Wil- 
liams, Exec.  794 ;  BwrtltU  v.  jKtng,  12  Mass.  537 ;  Medkam  v.  Jde,  5  Pick.  510. 

(()  Any  unexhausted  residuum  becomes  a  resulting  trust  for  the  legal  represen- 
tatives of  the  testator.  2  Story,  Eq.  Jur.  §  1196a ;  Cook  v.  Hutchinson,  1  Keen, 
42 ;  4  Kent,  Com.  (5th  ed.)  306. 

(c)  Parol  evidence  is  admissible  to  explain  latent  ambiguities,  and  to  apply  an 
instrument  to  its  subject  See,  amU,  note  ih)  Bough  v.  Bead,  1  V.  257 ;  1  Greenl. 
Ev.  §  297, 301. 

(2)  s/hfi€^  vol.  xviiL  368 ;  see  the  note,  v.  247. 

(3)  2  Ves.  74. 
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Whatever  may  be  my  conjecture  tndividuallyi  as  to  the  deviior's 
probable  intention  in  favor  of  his  nephew,  the  Appellanti  I  am  bound 
by  the  rules  of  Law  to  exclude  him,  unless  the  devisor  has  included 
him  in  this  devise  ;  and  I  can  imagine  a  variety  of  cases  upon  this 
Will,  in  which  the  intention  would  be  disappointed  by  the  roles  of 
Law,  requiring  the  Court  to  disappoint  it.  The  case  has  been  ar- 
gued upon  the  effect,  not  only  of  the  devise  of  the  Lincolnshire  es- 
tate, but  of  the  whole  Will,  taken  together,  in  order  ex  viscerilms 
testaioris  to  extract  the  intention.  The  argument  having  gone  upoo 
this,  that  the  like  bounty  was  intended  to  persons  of  the  testator's 
family,  standing  in  similar  situations,  the  circumstance  is  observable, 
that  he  has  not  in  any  way  mentioned  his  brother  Thomas.  In  the 
devise  over  after  the  decease  of  his  brother  John  Brailsford  to  the 
use  of  *<  the  said  "  Thomas  Brailsford  upon  all  rules  of  construction 
the  Court,  unless  authorised  by  Law  to  strike  out  (1),  as  surplusage, 
the  words  <^  the  said,"  must  consider  them  as  denoting  the  Thomas 
Brailsford,  mentioned  in  the  preceding  part  of  the  Will :  ,and  those 

words,  repeated  in  the  farther  devise  after  his  decease,  *<  to 
[*  654]     *  the  use  of  the  said  Thomas  Brailsford,  son  of  my  nephew 

Samuel  Brailsford,  his  heirs  and  assigns,  for  ever,"  in  their 
natural  import  assert,  that  the  said  Thomas  Brailsford,  mentioned 
before,  and  in  the  devise  immediately  preceding,  is  the  said  Thomas, 
the  son  of  the  nephew  Samuel.  That,  therefore,  which  is  the  con- 
struction prima  facie,  must  be  adopted,  unless  there  is  such  an  im- 
possibility of  so  construing  the  Will  as  can  authorise  the  Court  to 
reject  those  words,  or  such  uncertainty  from  their  use,  that  no  eJfTect 
can  be  given  to  them.  In  the  former  case  Thomas  Brailsford,  the 
testator's  nephew,  may  be  let  in  as  the  devisee :  as  he  will  l^  in  the 
latter,  as  heir  at  law,  the  devise  being  void  for  uncertainty.  The 
rule  is,  that  words  are  not  to  be  rejected,  unless  you  cannot  by  any 
possibility  give  them  a  rational  construction.  It  cannot  be  denied, 
that,  if  the  Lincolnshire  estate  had  been  devised  to  Thomas  Brails- 
ford and  his  assigns  for  life,  there  being  two  persons  of  that  name, 
uncle  and  nephew,  evidence  would  be  let  in  to  explain  that  latent 
ambiguity  (2).  If  the  devisor  afterwards  proceeds  with  a  limitation, 
which  may  have  effect  in  Law,  and  describes  whom  he  means,  evi- 
dence could  not  be  read.  I  am  here  required  to  reject  the  words, 
^l  the  said,"  in  the  first  designation  of  Thomas  Brailsford,  and  again 
in  the  description  of  the  person,  who  is  to  take  after  the  decease  of 
Thomas  Brailsford,  before  I  can  get  either  at  uncertainty,  or  at  an 
opinion,  that  will  stand  the  test  of  the  rule,  that  some  other  person 
than  the  person  described  was  intended.  If  there  was  nothing  more 
than  ^'  to  the  said  Thomas  Brailsford  for  life,  and  after  his  decease 

to  the  use  of  the  said  Thomas  Brailsford,  his  heirs  and  as- 

[*  655]     signs  for  ever,"  *  those  words  would  compel  me  to  say, 

*  that  the  devisee  for  life  was  intended  ;  but  the  farther  des- 

(1)  3  Atk.  233, 524. 

(2)  See,  ante,  vol.  L  25D ;  Parsons  v.  Parsons,  2^  and  the  note,  967. 
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cription,  '^son  of  my  nephew  Samuel  Brailsford/*  does  not  leave  it 
.in  doabt,  whether  the 'same  person  was  intended.  That  intention  is 
extremely  improbable  from  the  estate  for  life  given  to  him  first,  and 
afterwards  the  fee :  but  that  is  often  the  legal  effect,  whatever  the 
intention  may  have  been.  If,  therefore,  these  two  limitations  stood 
alone,  I  could  not  declare,  that  they  would  not  be  so  consistent  in 
Law  as  to  give  this  person  the  fee ;  or  that  they  are  so  uncertain  as 
to  be  taken  for  notliing,  and  so  to  let  in  the  heir  (1). 

The  next  consideration  is,  whether  the  construction  upon  the 
whole  Will  authorises  the  conclusion,  either  that  the  nephew  was  in- 
tended, or  that  it  is  so  uncertain,  that  the  heir  shall  take  ;  if  neither 
of  those  propositions  can  be  maintained  upon  the  limitations  for  life 
sind  in  fee.  The  former  is  maintained  upon  the  context  of  the  Will, 
containing  similar  dbposiiions  or  descriptions.  It  is  very  difficult 
to  make  out  a  similarity  of  disposition.  Unless  there  are  words,  by 
grammatical  construction  connecting  the  two  devises,  or  the  testator 
hfis  stated  the  same  object  as  to  the  different  persons,  the  mere  cir- 
cumstance, that  they  are  in  the  same  relation  to  him,  will  not  affect 
different  devisees  in  the  same  Will.  The  similarity  of  description 
operates  the  other  way,  showing  who  was  meant.  The  uncertainty 
I  have  already  observed  upon  :  and  it  is  impossible,  whatever  may 
have  been  the  testator's  intention,  to  decide,  consistently  with  the 
rules  either  as  to  rejecting  surplusage  or  holding  a  description  too 
uncertain,  that  Thomas  Brailsford,  the  testator's  nephew,  is  entitled 
either  as  the  person  described  by  this  Will,  or  as  the  person  to  take 
these  estates  as  undisposed  of. 

*  My  opinion  upon  this  Will  therefore  concurs  with  that  {*  656] 
of  the  Master  of  the  Rolls. 

The  Decree  was  affirmed.      ^_^_ 

See,  anUy  the  notes  to  S.  C^  18  V.  368. 

(1)  To  avoid  a  Will  for  uncertainQr  the  disposition  must  be,  notmerelr  absurd 
and  inational,  but  incapable  of  any  clear  meaning :  JMofon  v.  JZ^fruuofk  i  Sim.  & 
Stu.295. 
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TIBBITS  t;.  TIBBITS. 

[1816,  Nov.  14, 15, 17.] 

Devise  to  a  son,  recommending  bim  to  continue  his  cousins  A.  and  B.  in  the 
occupation  of  their  respective  farms,  in  the  county  of  W.  as  heretofore  and  so 
long  as  they  continue  to  manage  the  same  in  a  good  and  husband-like  manner, 
and  to  duly  pay  their  rents.  A  trust  for  the  cousins;  who  had  been  tenants  at 
will ;  and  the  son,  being  the  heir,  was  put  to  his  election. 

As  to  th6  effect  of  election  against  the  Will,  whether  Compensation  or  Forfeiture, 
Quare  (a),  p.  657. 

Ri^ht  of  Election  barred  by  acquiescence,  [p.  662.] 

Origin  of  Election  in  the  Civil  Law,  [p.  668.] 

Right  of  Election  bound  by  acquiescence  (6),  [p.  663.1    , 

Recommendation  in  a  Will,  where  the  object  and  subject  are  certain,  amounts  to 
trust  (c),  [p.  664.] 

Effect  to  be  given  to  a  Will,  if  a  meaning  can  be  found  (J),  [p.  664.] 

No  trust  un£r  words  (^recommendation  and  confidence,  applied  to  an  uncertain 
subject;  as  what  shall  be  lefl  after  the  death  of  a  person,  to  whom  ^  prc^i^ 
is  given  in  the  first  instance,  [p.  664.] 

.  RicHAHD  TiBBiTs,  by  his  Will,  in  1808,  devised  and  bequeatlied 
to  bis  son  Charles  Tibbits  all  his  freehold,  copyhold,  and  leasehold, 
estates  in  the  counties  of  Northampton,  Warwick,  and  Middlesex, 
or  elsewhere,  to  and  for  his  own  use  and  benefit,  absolutely,  subject 
to  the  payment  of  an  annuity,  and  a  charge  of  10,000/.  for  his  wife. 
The  Will  then  proceeded  in  these  words  : 

"  And  I  do  hereby  recommend  to  my  said  son  to  continue  his 
cousins  James  Tibbits  and  Richard  Tibbits  in  the  occupation  of  their 
respective  farms  in  the  county  of  Warwick  as  heretofore  and  so  long 
as  they  continue  to  manage  the  same  in  a  good  and  husband-like 
manner  and  to  duly  pay  their  rents." 

The  testator  gave  among  other  legacies  100  guineas  to  each  of  his 
nephews ;  and  gave  the  residue  of  his  real  and  personal 
[*  657]  *  estates,  after  payment  of  his  debts,  &.c,  to  his  son 
Charles,  and  appointed  him  executor. 

The  two  farms,  occupied  by  the  testator's  nephews,  were  part  of 
the  estates  in  the  county  of  Warwick,  which  on  the  marriage  of 
Charles  Tibbits  in  1791  were  conveyed  to  trustees  and  their  heirs, 
to  the  use  of  Richard  Tibbits  for  life,  with  remainders  to  Charles 
Tibbits,  for  life,  and  to  the  issue  of  the  marriage ;  with  power  to  the 
person  in  possession  to  make  leases,  not  exceeding  twenty-one  years, 
at  full  and  improved  rents,  and  power  of  sale  with  consent  of  Rich- 
ard and  Charles  Tibbits  during  their  joint  lives,  or  of  Charles  surviv- 
ing, and  to  invest  the  moneVMu  other  lands  to  the  same  uses. 

(a)  See,  poH,  p.  665,  note  [a]  Green  v.  €?ree7t. 

(b)  As  to  the  doctrine  of  election,  se^,  ante,  note  (a)  Butncke  v.  Broadhunl^  1 
v.  171 ;  note  (a)  Baugh  v.  Read,  1  V.  257 ;  note  (a)  Blake  v.  Bunbunf,  ]  V.  514. 

(c)  As  to  trusts  created  by  words. of  desire,  request,  recommendation  &c  in  a 
will,  see,  2  Story,  Eq.  Jur..^  1068-1  (J71 ;  ante,  note  (blBuU  v.  Vartbf,  1  V.  270; 
Peinon  v.  Garnet,  2  Bro.  C.  C.  (Am.  ed.  1844)  47,  note  (a> 

(d)  See,  ante,  p.  652  note  (a)  Chambert  v.  BraUtford. 
VOL.  XIX.  28* 
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The  Bill,  filed  after  the  testator's  death  by  his  two  nephews  against 
Charles  Tibbits,  his  only  son  and  heir^  stated,  that  the  Plaintifib  had 
held  their  farms  as  tenants  to  the  testator  for  twelve  and  ten  years, 
respectively,  previous  to  his  death,  at  certain  rents ;  that  they  duly 
paid  the  rent  up  to  Michaelmas  after  his  death  to  the  Defendant ; 
who  had  since  refused  to  receive  it,  and  brought  ejectments;  praying, 
.  that  the  Will  may  be  established,  and  that  the  Defendant  may  be 
declared  a  trustee  for  the  Plaintiffs  in  respect  of  their  tenancy  at  the 
same  rents  ;  and  may  elect  to  continue  the  Plaintiffs  in  their  respect- 
ive occupations  during  their  respective  lives,  or  at  least  during  his 
life,  at  the  same  rents ;  the  Plaintiffs  paying  the  rents,  and  managing 
their  farms  in  a  good  and  husband-like  manner,  according  to  the 
Will :  or  otherwise,  that  the  Defendant  may  renounce  all  benefit  un- 
der the  Will ;  and  an  Injunction. 

The  Answer  stated,  that  the  Plaintiflfs  occupied  their  farms  only 
as  tenants  at  will ;  and  they  were  worth  to  be  let  consid- 
erably *  more  than  the  rents  paid ;  contending,  that  the     [*  658] 
words  of  tlie  Will  could  only  be  considered  as  recommend- 
ing the  Defendant  to  continue  the  Plaintiffs  in  the  occupation  as 
tenants  from  year  to  year,  without  any  restriction  as  to  the  rent. 

The  Injunction  had  been  continued  to  the  hearing  by  the  Master 
of  the  Rolls,  sitting  for  the.  Lord  Chancellor. 

Sir  Samuel  RomiUy,  Mr.  Hart,  and  Mr.  Raithby,  for  the  Plain- 
tiffs.— ^The  recommendation  of  this  testator  in  favor  of  his  nephews 
amounting  clearly  to  a  trust,  the  questions  are,  1st,  as  to  the  con-^ 
struction  of  the  clause  ;  2dly,  whether  the  Defendant  is  put  to  his 
election ;  and,  if  so,  what  is  the  consequence. 

There  is  nothing  vague  or  indefinite  in  this  clause ;  which  is  ox- 
pressed  in  terms  sufficiently  certain  to  support  an  action  for  breach 
of  covenant.  The  words  "  according  to  the  custom  of  the  country," 
although  not  inserted,  would  be  understood :  but  the  fact  is,  that 
this  is  all  pasture  land.  The  words  <<  duly  pay  their  rents,"  mean 
paying  according  to  their  contracts.  It  cannot  be  represented,  that 
the  testator  had  no  intention  in  favor  of  his  nephews,  but  that  they 
were  to  depend  entirely  upon  their  new  landlord.  He  does  not  de- 
.sire,  that  they  shall  continue  as  heretofore  in  all  respects;  meaning 
to  extend  the  interest  to  an  estate  for  life,  subject  to  a  condition :  an 
estate  perfectly  known  in  Law :  as  an  estate  to  a  widow  so  long  as 
she  shall  continue  a  widow. 

That  this  is  a  case  of  election  cannot  be  disputed.  The 
question  is,  what  is  the  effect  of  it;  which  must  be  *lbr-  [*  659] 
feiture.  The  distinction  between  expressed  and  implied 
condition  is  taken  by  Lord  Chief  Justice  De  Grey ;  as  appears  in 
the  Report  of  Lady  Cavan  v.  PuUeney  (1);  that  an  express  condi- 
tion *<  must  be  performed  as  framed ;  and,  if  it  is  not,  that  will  in- 
duce a  forfeiture:  but  the  Equity  of  this  Court  is  to  sequester  the 

(1)  Jhtie^  vol.  ii.  560. 
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devised  interest  quousque^  till  aatisfaction  is  made  to  the  disappointed 
devisee.'' 

This  doctrine  of  a  Court  of  Equity  proceeds  upon  that  implied 
condition^  which  is  its  only  foundation.  There  is  no  equality  in 
compensation ;  which  gives  one  party  no  choice ;  and,  although  it 
may  afford  a  rule  for  subjects  of  mere  value,  fcannot  be  applied  with 
Justice  to  those,  which  involve  the  Pretium  affectiowU.  Why  is  that 
principle  to  be  applied  in  favor  of  one  party,  and  not  of  the  other? 
Where  the  subject  is,  not  land,  but  money,  there  cannot  be  compen- 
sation ;  as  there  can  be  no  election  between  one  sum  of  money  and 
another  of  equal  amount. 

Mr.  Leach  and  Mr.  Bell  for  the  Defendant. — ^If  the  benefit,  in- 
tended by  this  testator  for  his  nephews,  is  expressed  in  terms  suffi- 
ciently clear  and  precise  to  enable  the  Court  to  see  his  object  dis- 
tinctly, it  is,  though  in  the  form  of  a  recommendation,  a  trust,  Co  be 
executed  by  a  Court  of  Equity :  but,  if  such  a  latitude  of  expressioa 
is  used,  that  something  appears  to  be  left  to  the  discretion  and  judg- 
ment of  the  son,  it  continues  mere  recommendation,  addressed  to 
the  feelings  of  the  son,  not  a  subject  for  decision  in  a  Court  of  Jus- 
tice upon  legal  principles.  It  is  contended,  that  under  the 
[*  660]  *  recommendation,  that  the  occupation  shsJI  continue  *<  as 
heretofore,"  not  merely  the  quality  of  occupation,  viz.  from 
year  to  year,  is  intended,  but  all  the  incidents,  as  if  expressed  in 
terms :  enjoyment  at  the  same  rent,  and  subject  to  the  covenants  for 
cultivation,  in  a  husbandlike  manner :  but  such  a  construction  is  not 
according  to  the  necessary,  plain,  meaning  of  the  words :  nor  is  it  a 
reasonable  construction.  Could  the  intention  be  to  fix  these  tenants 
upon  the  estate  of  his  son,  a  very  young  man,  during  his  whole  life, 
at  these  rents,  whatever  alteration  might  take  place  in  the  value  of 
money  and  the  price  of  land  ?  That  part  of  the  condition  annexed, 
that  they  shall  manage  in  a  good  and  husbandlike  manner,  does  not 
convey  any  precise  idea  of  the  mode  of  occupation.  It  is  said,  the 
legal  construction  of  these  words  is,  <' according  to  the  custom  of 
the  country."  Before  the  improved  state  of  agriculture  there  was  a 
course  of  cultivation,  prevailing  over  .large  districts,  to  which  a  Court 
of  Justice  could  refer :  but  there  lao  such  general  mode  of  cultiva- 
tion now :  it  is  mere  matter  of  opinion.  Every  modem  lease,  there- 
fore, has  a  special  contract,  which  was  not  in  old  leases,  to  insure  a 
particular  mode  of  cultivation  ;  and  this  is  so  fluctuating,  that  there 
are  scarcely  two  instances  of  the  same  covenant  for  that  purpose. 
The  plain  meaning  is  a  preference  to  the  cousins,  so  long  as  they 
cultivate  to  the  son's  satisfoction ;  making  him  the  judge  of  their 
management.  The  intention  could  not  be  by  this  preference  to  lim- 
it the  power  of  sale  before  given. 

If,  however,  this  is  a  case  of  election,  it  is  still  open  to  the 
Defendant;  who,  finding  his  cousins  occupying  tenants,  cannot 
'be  bound  by  not  instantly  removing  them  to  continue  them  dur- 
ing their  lives.      The  consequence  of  electing  to  take  against 
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the  Willy  as  originally  established  in  Nays  v.  Mordaunt  (1)  and 
Streatfield  v.  StreaiJUld  (2),  followed  by  numerous  cases  down 
to  TheOmson  v.  Woodford  (3),  is  only  that  an  equivalent  in  value 
must  be  given  to  the  party  disappointed;  the  doctrine  of  elec* 
tion  proceeding  upon*  implied  condition :  the  testator  being  supposed 
to  proceed  upon  a  mistake,  conceiving  the  property  to  be  his  own ; 
for  which,  if  aware  that  he  had  not  the  power  of  disposition,  he 
would  have  given  an  equivalent  out  of  his  own  property.  The  prop- 
osition, that  the  devisee,  electing  to  take  against  the  Will  property 
not  worth  20/.,  must  relinquish  all,  that  is  devised  to  him,  perhaps, 
100,000/.,  is  too  extravagant  for  implication.  Such  a  condition,  if 
intended,  would  have  been  expressed;  and,  as  amounting  to  a  for- 
feiture, cannot  be  implied. 

The  principle  of  election,  as  depending  upon  compensation,  is 
stated  by  Lord  Chief  Justice  De  Grey  in  PuUeney  v.  Lord  Darling- 
toUy  as  represented  by  Lord  Rosslyn  (4)  In  Lady  Cavan  v.  Pulteney, 
by  Lord  Commissioner  Eyre  (5)  in  ^laJce  v.  Bunbury^  by  Lord  Al- 
vanley  in  Whistler'  v.  Webster  (6),  and  by  your  Lordship  in  Rich  v. 
CockeU  (7). 

The  Lord  Chancellor  [EldonJ. — ^The  cases  Langton  v.  Coop- 
er,  in  1714,  Jenkins  v.  JetJcinSy  in  1730,  Davenport  v.  Cooper^  in 
1736,  and v.  Phillips^  in  1738,  ure  all  cases  of  election  be- 
tween land  and  personal  estate ;  but  in  the  last  Lord  Hard- 
wicke  *  had  so  much  difficulty,  that  he  ordered  himself  to  [*  662] 
be  attended  with  precedents ;  and  certainly  did  not  pro- 
ceed upon  compensation.  These  are  all  decided  cases,  but  not  in 
print. 

If  this  case  is  to  be  determined  upon  the  question  of  election,  and 
in  this  sense,  that  it  is  still  open  to  the  party  to  determine,  whether 
he  will  permit  the  specific  enjoyment  under  the  words  of  this  clause 
in  the  Will,  or  make  a  pecuniary  compensation,  that,  bjBing  raised 
as  a  general  question,  is  much  too  important  to  be  determined  with- 
out looking  to  the  form  of  the  Decrees.  I  had  a  general  notion, 
that,  if  a  testator  devises  the  estate  of  A.  to  B.,  giving  property  of 
his  own  to  A.,  and  immediately  after  the  Will  is  found,  the  question 
is  proposed  to  A.  to  elect  what  he  will  do,  in  that  case,  his  election 
to  take  his  own  estate  requires  only  compensation  :  but  I  dare  not 
trust  to  general  recollection  upon  that.  There  are  many  cases,  in 
which  the  Court  has  ordered  the  party,  making  his  election,  specifi- 
cally to  do  that,  which  is  directed  by  the  Will :  but  those  cases  may 
possibly  not  decide  the  question  ;  as  the  party  might  choose  to  com- 
ply with  that,  which  is  specifically  directed  by  the  Will,  rather  than 

(])2Vem.581. 

(2)  For.  176. 

(3)  wfliOe,  vol.  xiii.  909,  affirmed  on  Appeal  to  the  House  of  Lords,  1  Dow,  249* 
Brodie  v.  Barry,  2  Yea.  &  Bea.  127. 

(4)  Ante,  vol  iL  560. 

(5)  Ante,  vol.  i.  523 ;  see  the  note,  and  voL  ziiL  171. 

(6)  AnU,  vol.  ii.  967. 

(7)  AniSj  vol  iz.  979. 
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make  compensation ;  and  if  not,  there  may  have  been  circumstances 
of  conduct  since  the  testator's  death,  making  it  unjust  to  allow  him 
upon  compensation  to  withdraw  his  permission  of  specific  enjoyment. 
Suppose,  for  instance,  one  of  these  Plaintiff's  had  been  allowed  to 
enjoy  his  farm  during  ten  years :  that  would  form  a  very  difficult 
case  for  compensation ;  how  to  be  estimated,  not  only  as  to  the  past, 
but  also  the  future,  time,  it  is  difficult  to  say.  Those  cases  there- 
fore against  compensation  must  be  examined,  in  order  to  ascertain, 
whether  in  the  interval  since  the  death  of  the  testator  cir- 
[*  663]  cumstances  occurred,  that  ought  to  induce  *the  Court  to 
say,  the  election  was  made  to  permit  enjoyment  according 
to  the  Will. 

This  doctrine  appears  very  far  from  being  settled  in  different  cir- 
cumstances even  in  the  late  cases.  The  original  cases  were,  I  be- 
lieve, pecuniary ;  and  seem  to  have  gone  upon  passages  in  the  Civil 
Law,  where  the  "  party,  as  they  express  it,  non  permiUiiur  prohibere 
voluntatem  :  "  but,  in  what  manner  they  acted,  enforcing  the  prohi- 
bition, cannot  be  collected  from  those  passages.  Although  the 
Court  had  determined  in  the  four  cases  I  mentioned,  which  are  not 
reported,  that  a  devise  of  the  estate  of  another  person  to  A.,  giving 
property  also  to  the  former,  was  a  case  of  election,  and  whether  it 
was  real  or  personal  estate,  yet  even  as  lately  as  Lord  Hardwicke's 
time  he  doubted,  whether,  if  the  property  was  of  a  different  nature, 
the  doctrine  of  election  obtained  at  all.  He  decided  upon  a  search 
of  precedents,  the  first  in  1714,  that  those  were  cases  of  election; 
and  in  that  instance  ordered  a  specific  execution  of  the  Will ;  but 
whether  in  consequence  of  election  or  by  compulsion  I  cannot  col- 
lect. There  are,  however,  subsequent  cases  of  his,  in  which  this 
term  "compensation,"  occurs  very  frequently,  It  is  absolutely 
necessary,  therefore,  to  have  before  me  the  forms  of  the  Decrees  in 
the  cases  alluded  to. 

The  question,  whether  the  Defendant  has  elected,  also  deserves 
consideration.  If  he  is  to  be  considered  as  having  elected,  and  the 
doctrine  is,  that  he  shall  make  compensation,  it  is  difficult  to  say  he 
elected  to  do  any  thing  else  than  to  make  compensation :  but,  if  in- 
stead of  communicating  his  intention  to  make  comf^ensation,  as  be 
may  by  his  acts,  he  has  suffered  specific  enjoyment,  until 
[*  664]  it  becomes  inequitable  to  disturb  it,  then  he  may  be  ^'said 
to  elect  to  take,  not  his  own  property,  making  compen- 
sation, but  what  the  Will  gives  to  him,  permitting  the  specific  en- 
joyment of  his  own  property  under  it. 

With  regard  to  the  other  question,  it  is  clear,  that  recommenda- 
tion in  a  Will,  where  the  object  and  the  subject  are  certain,  amounts 
to  trust  (I).  Both  the  object  and  the  subject  must  be  certain  ;  and 
the  Will  must  be  construed  with  reference  to  a  principle,  requiring 
the  Court  to  give  eflfect  to  it,  if  a  meaning  can  be  found.  Different 
Judges  may  put  different  constructions  upon  words ;  but  it  is  diffi- 

(1)  Bull  v.  Vardy,  ante,  vol.  i.  270,  and  the  note,  272. 
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cult  for  any  Judge  to  say,  that  there  is  in  the  import  of  this  clause 
that  uncertainty,  that  entitles  him  to  say  judicially,  that  it  has  no  ef- 
fect. This  is  not  like  the  plain  uncertainty,  that  occurs  in  the  case 
of  words  of  recommendation  or  confidence,  applied  to  ^<  what  shall 
be  left "  at  the  death  of  the  testator's  wife,  to  whom  the  property  is 
given  in  the  first  instance.  There  is  clear  uncertainty  of  the  sub- 
ject; as,  whether  any  thing  shall  be  left  at  the  wife's  death,  is  left  to 
her  discretion :  but  it  is  extremely  difficult  to  apply  that  principle  to 
this  case. 

.  Upon  the  question  as  to  the  effect  of  Election  against  the  Will  a 
search  for  precedents  was  directed  (1). 


1.  This  case  is  likewise  iieported  in  a'note  to  2  Meriv.  96. 

2.  As  to  the  doctrine  of  election,  see,  ante,  the  note  to  Butricke  v.  Broadhurst, 
1  V.  171 ;  note  3  to  Blake  v.  Bunbury,  1  V.  194 ;  notes  2,  3,  to  Straiton  v.  Best, 

1  V.  885;  note  8  to  Brtstow  v.  Warde,  2  V.  236 ;  note  3  to  fFkistler  v.  Webster^ 

2  V.  367:  and  note  1  to  Lady  Cavan  t.  PuUeney,  2  V.  544. 

3.  That  words  of  recommendation  in  a  will  have,  generally  speaking,  the  force 
of  an  imperative  direction,  see  note  2  to  Bull  v.  Vanfy,  %  V.  270,  with  note  4  to 
Moggridge  v.  Thackwell,  1  V.  464;  and  for  qualifications  of  that  general  doctrine, 
see  note  2  to  Pigoit  v.  Biittodk,  1  V.  479. 

4.  The  judgment  ultimately  pronounced  in  the  principal  case  is  reported  in 
Jacob's  Rep.  317--321. 


GREEN  V.  GREEN  (2).  [*  665] 

[1816,  June  27 ;  Sept.  2 ;  Nov.  1, 27.] 

Election  upon  a  Deed. 

Distinction  upon  Election  between  a  Deed  and  a  Will.  Whetlier  in  the  latter 
case  the  principle  is  forfeiture  or  compensation  only,  quaare:  but  upon  Election 
against  a  marriage  settlement,  as  operating  a  contract,  an  Injunction  was 
granted  on  the  prmciple  of  forfeiture  (a). 

Bt  indentures  on  the  marriage  of  Edward  Green  and  Elizabeth 
Crossman,  dated  the  2d  and  3d  of  September,  1768,  the  manor  of 
Lawford  and  other  estates  were  conveyed  by  Edward  Green  and  his 

(1)  See  the  decision,  that  this  is  a  case  for  compensation  only,  1  Jac.  317; 
Green  v.  Green,  the  next  case,  and  2  Mer.  86 ;  and  the  note,  ante,  vol.  i.  523 ;  and 
upon  Election,  generally,  the  references  in  the  note,  arde,  vol.  i.  .527. 

(2)  2  Mer.  86.    See  TihhUs  v.  Tibbits,  the  preceding  case. 

(a)  This  point,  it  seems,  could  arise  only  in  Equity.  There  is  to  be  found  in 
the  authorities  much  contrariety  of  opinion,  incidentally  expressed  upon  it.  But 
the  result,  according  to  Mr.  Justice  Story,  of  the  modem  leading  decisions  is,  that 
in  such  a  case  there  is  not  an  absolute  forfeiture;  but  there  is  a  duty  of  compen- 
sation, at  least  where  the  case  admits  of  compensation,  or  its  equivalent ;  and  that 
the  surplus,  after  such  compensation,  does  not  devolve  upon  the  heir  as  a  residuum 
undisposed  of  by  the  will,  but  belong  to  the  donee ;  the  purpose  being  satisfied, 
for  which,  alone.  Courts  of  Equity  will  control  his  legal  right.  2  Story,  Eq.  Jur. 
§  1085. 

The  distinction  taken  in  the  present  case  upon  Section  between  a  Deed  and  a 
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father  and  mother,  us  to  part  to  the  use  of  his  father  and  mother 
successively  for  their  lives,  with  remainder  to  Edward  Green,  the  in- 
tended husband^  and  to  Elizabeth,  his  intended  wife,  for  their  8iic« 
cessive  lives,  and  to  their  first  and  other  sons  in  tail ;  and  as  to  oth- 
er parts  immediately  to  the  husband  for  life,  with  remainder  to  the 
first  and  other  sons  in  tail,  subject  to  a  term  of  years,  for  rabing 
portions  for  younger  children  ;  and  the  manor  of  Places,  and  other 
estates,  were  conveyed  by  Elizabeth  Grossman  and  her  parents  to 
the  same  uses. 

Edward  Green,  the  hi&band,  having  survived  the  parents  of  both 
parties,  entered  into  possession  of  all  the  settled  estates ;  and  con- 
tinued so  possessed  until  his  death  in  1814 ;  when  his  widow  enter- 
ed upon  that  part  of  the  Lawford  estate,  that  was  limited  to  her  by 
the  settlement,  as  tenant  for  life ;  and  their  son,  having  entered  upon 
all  the  other  settled  estates,  afterwards  brought  an  ejectment  against 
his  mother,  claiming  as  tenant  in  tail  under  the  settlement,  made  on 
the  marriage  of  his  grandfather  in  1740;  the  intail  not  having  been 

barred. 
[*  666]  *  The  bill,  filed  by  Elizabeth  Green,  the  widow,  agamst 
her  son,  prayed,  that  the  Defendant  may  be  declared  to  have 
elected  to  take  under  the  settlement  of  1 768 ;  but  if  the  Court  should 
be  of  opinion  that  he  nad  not  elected,  then  that  he  may  be  put  to 
elect  to  take  under  or  against  that  settlement ;  and  an  injunction,  &c. 

Mr.  Leachy  and  Mr.  Skadwell^  moved  for  an  Injunction. 

Sir  Samutl  RamiUy  and  Mr.  BeU,  for  the  Defendant. 

Sept  2d.  The  LcMrd  Chancellor  [Eldon]. — ^This  Motion  in- 
volves a  question  of  considerable  difficulty ;  whether  the  Defendant, 
electing  to  take  against  this  settlement,  is  to  make  compensation 
merelj^  or  is  bound  absolutely  to  give  up  the  whole  interest,  to  which 
he  is  entitled  under  that  settlement.  There  is  no  class  of  cases,  in 
which  a  greater  variety  of  decision  appears  than  upon  this  point,  as 
far  as  I  have  been  able  to  trace  it ;  whether, }{  a  man  by  his  Will 
devises  an  estate,  which  is  not  his  property,  to  another,  and  gives  an 
estate  that  is  his,  to  the  owner  of  that  estate,  that  person^  having  an 
election  to  take  or  not  to  take  under  the  Will,  if  he  elects  so  as  to 
disappoint  the  other  devisee,  is  to  give  up  the  whole,  that  is  devised 
to  hiihself,  or  so  much  only  as  will  compensate  the  person  so  dis- 
appointed. On  merely  looking  at  the  cases  in  print  I  cannot  lake 
upon  myself  to  say,  what  is  the  doctrine  upon  that  point ; 
[*  667]  and  am  therefore  obliged  to.direct  a  search  in  the  *  Regis- 
ter's Books  in  all  the  cases  I  can  find,  in  chronological  or- 
der.   The  consequence  is,  that  this  Motion  must  stand  over. 

Will  is  referred  to ;  2  Story,  £q.  Jur.  §1085,  note.  The  earliest  cases  in  which 
the  doctrine  of  Election  was  applied  in  English  Jurisprudence,  seem  to  have  heen 
those,  arising  out  of  wills ;  although  it  has  since  been  extended  to  cases,  arising 
under  other  instruments.    Ibid.  §  1080. 

As  to  the  doctrine  of  Election,  see,  onfe,  note  (a)  Butficke  v.  Broadhtrslt  1  V 
171 ;  note  (a)  Bough  v.  Eeadf  1  V.  257 ;  note  (a)  Blake  v.  Bunbwy,  1  V.  514. 


1816.]  GRECN  V.  GREEK.  '  66t 

Nov.  27/A.  The  Lord  Chancellor  [Eldok]. — ^This  Motion 
raises  two  questions ;  one  of  fact,  whether  the  Defendant  has  made 
an  election  :  the  other  of  law,  whether,  if  he  does  not  think  proper 
to  abide  by  this  deed,  the  settlement  made  on  the  marriage  of  his 
father,  bat  elects  to  claim  the  Lawford  estate  as  tenant  in  tail  under 
the  former 'settlement,  he  is  obliged  to  give  up  entirely  the  estates, 
which  the  ancestor  of  his  mother  had  settled  upon  the  marriage, 
when  an  ineffectual  attempt  was  made  to  settle  the  Lawford  estate, 
or  only  to  make  compensation  for  the  estate  for  life^  of  which  his 
election  deprives  her. 

I  have  looked  into  all  the  text-writers,  the  cases  reported,  and  all 
in  manuscript,  6f  which  I  am  in  possession,  to  see,  how  far  the  doc^ 
trine  of  this  Court  is  settled,  whether  election  requires  the  party  to 
give  up  the  whole,  or  only  to  make  compensation  for  that,  which  he 
does  not  permit  to  go  according  to  the  instrument,  against  which  he 
claims.  It  is  impossible  to  reconcile  the  doctrine,  as  it  is  to  be  col- 
lected from  the  whole  mass  of  the  cases :  the  text  in  some  asserting, 
that  the  party  must  abide  by  the  instrument  in  ioio  ;  in  others,  accord- 
ing to  the  language  of  Lord  Chief  Justice  De  Grey  in  PuJUeney  v. 
Lord  DarUngton  (I),  that  the  devised  interest  is  to  be  se- 
questered until  satisfaction  is  made  to  the  disappointed  *  de-  [*  668] 
visee.  It  is  remarkable,  that  in  all  the  cases  except  one, 
Bigland  v.  Huddleston  (2),  the  question  arose  upon  Wills  affecting 
title  under  other  instruments :  but  in  that  case,  although  it  was  ar- 
gued, that  the  doctrine  of  election  does  not  apply  to  a  deed,  it  was 
determined,  that  it  does  ;  and  it  seems  to  have  been  thought,  that 
the  party  having  some  othet  interest,  sought  to  be  affected  by  the 
deed,  must  either  give  up  altc^ether  what  he  is  to  take  under  it,  or 
must  abide  by  it  altogether.  When  it  is  settled,  that  the  principle 
of  election  does  apply  to  a  deed,  as  it  is  a  contract,  it  is  very  difficult 
to  say,  compensation  only  is  to  be  made. 

In  this  instance  the  Defendant's  father  on  his  marriage  agrees  to 
settle  the  Lawford  estates ;  and  makes  other  provisions  ;  thereby  be- 
coming a  purchaser  of  the  estate  of  his  wife  ;  and,  being  tenant  in  tail, 
he  did  not  effectually  convey  by  suffering  a  recovery.  The  question 
in  equity  therefore  is,  whether  the  son  shall  take  his  mother's  estate 
without  making  good  that  contract,  under  which  his  mother's  estate 
was.  purchased ;  and  I  incline  to  think,  tl>at,  electing  against  the  set- 
tlement he  is  bound  to  give  Up  the  whole  benefit,  to  which  he  is  enti- 
tled under  it,  and  not  merely  to  make  compensation.  1  do  not  be- 
lieve, that  it  will  be  possible  satisfactorily  to  settle  this  question  with- 
out doing  that,  which  I  find  impossible,  and  which,  under  the  present 
pressure  of  business  cannot  be  expected  from  the  Registers,  to  enable 
me  to  interpret  the  language  of  the  Court,  as  it  appears  in  the  Re- 
ports, by  looking  at  the  Decree:  but  my  present  opinion,  subject  to 

(1)  See,  ante,  voK  ii.  560,  and  the  notes,  L  583;  xiii.  171 ;  and  upon  Election, 
generally,  the  references  in  the  note,  L  527. 

(2)  3  Bro.  C.  C.  285,  n. 
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contradiction  upon  such  a  search,  a^d  to  V?hat  niay  be  urged  on 
hearing  the  cause,  is,  that  a  man,  claiming  under  a  marriage 
[*  669]  settlement,  is  *  a  purchaser  under  it ;  and,  if  he  will  not 
give  the  price  intended  by  the  parties  to  be  paid  at  his  cost 
he  cannot  take  under  it ;  and  therefore,  this  Defendant  must  give  up 
altogether  the  estates  comprised  in  this  settlement,  if  he  chooses  to  in- 
sist on  his  title  to  the  Lawford  estate.  In  one  of  the  latest  cases,  TA«/- 
lusaon  V.  Woodford  ^1),  where  this  doctrine  is  very  ably  discossedyit 
is  laid  down  generally,  that  a  person  shall  not  claim  an  interest  un- 
der an  instrument  without  giving  full  effect  to  that  instrument,  as  far 
as  he  can ;  and  therefore,  having  an  interest  under  a  Will,  shall  not 
be  permitted  to  defeat  the  disposition,  where  it  is  in  his  power,  and 
yet  take  under  the  Will ;  the  principle  of  election  being  plain  and 
intelligible,  that  if  a  person,  being  about  to  dispose  x>f  his  own  prop- 
erty, includes  in  his  disposition,  either  from  mistake  or  not,  property 
of  another,  an  implication  arises^  that  the  benefit  under  that  Will 
shall  be  taken  upon  the  terms  of  giving  effect  to  the  whole  disposi- 
tion. That  was  upon  a  Will ;  yet  there  is  authority  enough  to  say; 
that  in  that  case  the  party  is  only  to  give  up  sufficient  to  compensate 
those,  who  are  disappointed ;  but  my  difficulty  on  a  marriage  settle- 
ment is,  that  it  operates  a  contract  by  the  parties  for  all  who  are  to 
take  under  it ;  and  how  one  sh^ll  take  the  subject,  and  retain  the 
price.  I  doubt,  whether  the  principle,  stated  (2^  by  Lord  Chief 
Justice  De  Grey,  that  .<*  the  Equity  of  this  Court  is  to  sequester  the 
devised  interest  quousque,  until  satisfaction  is  made  to  the  disap- 
pointed devisee,"  can  apply  to  such  a  case  as  this.  Is  it  possible 
in  a  Court  of  Equity  to  say,  that,  where  a  man  purchases  his  wife's 
.  estate  for  the  issue  of  the  marriage,  his  son  shall  be  per- 
[*  670]  mitted  to  *  withhold  the  price,  and  disappoint  that  contract 
of  which  he  takes  the  benefit  ? 

The  Order  for  an  Injunction  was  made. 

See  the  references  given  in  note  S2  to  the  last  preceding  case. 

(1)  ^tUe,  vol.  xiii.  209 ;  see  220,  4 ;  BrodU  v.  Barry,  2  Yes.  &  Bea.  127. 

(2)  Jinte,  vol.  ii.  560. 
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MORRISOi*  t^.  ARNOLD. 

[1817,  Jan.  27, 5J8 ;  Feb.  12.]      ' 

Dxpo^iTioNs  tn  iptrpdwam  rei  Mtnwriam  not  pofilished  in  the  life  of  the  witness 
except  on  incapacityto  travel  bv  sickness,  &.C.:  such  Orders,  except  in  the 
excepted  cases,  proceeding  on  affidavit  of  the  death  of  the  witness;  some  ex- 
pressly declaring,  that  the  Depositions  of  the  other  witnesses  shall  not  be  read. 

Implication,  that  witnesses  to  a  Will  saw  th^ testator  execute,  if  so  situated,  that 
'  they  might  have  seen  him:  not,  where  they  were  in  an  adjoining  room,  and 
could  not  (a),  [p.  671.] 

Distinction  between  examination  tn  perpduam  rei  Memoriam  and  de  bene  esse.  In 
a  suit  fbr  the  former  purpose  aner  ^e  examination  there  is  an  end  of  the 
cause  (6),  [p.  671.] 

A  Motion  was  made,  that  depositions,  taken  in  a  suit,  instituted 
to  perpetuate  testimony,  may  be  published  ;  the  witnesses  being  still 
living. 

Sir  Samuel  RofidUy^  in  support  of  the  motion  stated  the  circum- 
stances thus :  thai,  a.  Will  had  been  duly  executed  according  to  the 
Statute  of  Frauds  H),  containing  a  power  to  trustees  to  sell  for 
certain  purposes ;  wnich  power  they  proposed  to  execute ;  but  an 
objection  was  taken  by  the  purchaser  upon  the  circumstance^  that 
another  Will  of  a  subsequent  date  had  been  prepared  ;  which  Will, 
it  was  alleged,  was  not  duly  executed  ;  as  the  witnesses  to  the  execu- 
tion were  in  an  adjoining  room,  where  they  could  not  see  the  testa- 

(a)  The  doctrine  of  the  constructive  presence  of  the  testator  has  beea  carried 
very  far ;  and  it  has  been  decided,  that  if  the  witnesses  were  within  view,  and 
where  the  testator  miffht^  or  had  the  capacity  to  see  them,  with  some  little  effort, 
if  he  had  the  desire,  though  in  reality  he  did  not,  they  were  to  be  deemed  subscrib- 
ing witnesses  tn  kis  presence,  4  Kent,  Com.  (5th  ed.)  515 ;  ,Sfdres  v.  Glascock,  2 
Salk.  688 ;  Daoy  v.  Smith,  3  ib.  395 ;  Longford  v.  Eyre,  1  P.  Wm.  740 :  Todd  v. 
mnchdsea,  2  Car.  &  Payne,  488;  RusstU  v.  Falls,  3  Harr.  &  M'H.  457 ;  Edelen 
V.  Hardy,  7  Harr.  &  J.  61 ;  }^eU  v.  J^eil,  1  Leigh,  6.  In  this  last  case  the  English 
decisions  were  carefully  reviewed,  and  it  was  decided,  that  the  attestation  of  tL 
will  of  lands  in  Virginia,  under  the  Statute  of  that  State  .which  was  the  same  as 
the  Statute  of  29  Car.  II.  c.  3,  was  prima  facie  a  good  attestation,  if  made  in  the 
same  room  with  the  testator;  and  that  it  was  prima  facie  not  an  attestation  in  his 
presence,  if  hot  made  in  the  same  room. 

[h]  Examinations  de  bene  esse  are  not  published,  but  by  the  consent  of  the  par- 
ties, or  on  a  strong  case  to  Uie  Court  2  Story,  £q.  Jur.  §  1516 ;  Gilb.  For.  Roma- 
num,  140.  If  the  witness  is  living  and  within  the  jurisdiction,  when  the  examina- 
tions are  to  be  taken  in  chief,  he  must  be  examined  over  again,  as  other  witnesses. 
Ibid ;  see  also,  Harrison,  Pr.  by  Newknd,  277-28C  (ed  1808) ;  1  Barbour,  Ch. 
Pr.  275. 

Examinations  in  perpduam  rei  memoriam.  arfi  not  ordinarily  published,  during  the 
life-time  of  tlie  witnesses,  because  pf  the  dangers  incident  thereto,  there  being  no 
limits  as  to  the  points,  to  which  the  witnesses  are  examined.  Bamdale  v.  Loice, 
2  Russ.  &  M.  142.  But  the  publication  is  a  matter  resting  in  the  sound  discretion 
of  the  Court,  upon  the  special  circumstances  of  tlie  case.  In  this  class  of  cases, 
when  the  examinations  are  taken,  the  case  is  considered  to  be  at  an  end ;  or,  at 
least,  as  suspended,  until  the  anticipated  action  is  brought ;  and  then,  at  a  suitable 
period,  an  order  for  the  publication  thereof  may  be  obtained  from  the  Court  upbn 
'  a  proper  case  made,  such  as  the  death  or  absence  of  the  witnesses,  or  tlieir  inabil- 
ity to  attend  the  trial .    2  Story,  £q.  Jur.  §  ]5ia 

(l)Stat29Ch.II.c.3. 
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tor.    The  object  of  the  suit  therefore  was  to  perpetuate  festimoDy 
of  the  due  execution  of  the  first  Will,  and  the  non-attestatioB  of 

the  secopd. 
>[*671]  *The  Lord'  Chancellor  [Eldon].— When  this  Mo- 
•  ^  tion  was  first  made,  it  occurred  to  me,  that  the  Af&eaity 
from  what  was  represented  as  setded  practice,  not  to  publish  depo- 
sitions, taken  in  a  cadse  to  perpetuate  testimony,  while  the  witness, 
who  made  those  depositions,  was  Kving,  might  be  got  over  by  the 
fact,  that  the  Defendants  tlid  not  appear  to  <q>pose  the  motion  :  but 
upon  the  pleadings  it  appears,  that  one  of  them  is, an  infant ;  which 
produces  the  same  difficulty,  as  if  all  were  so ;  for,  if  the  deposi- 
tions ought  not  to  be  published,  as  affecting  the  interest  of  that  in- 
fant, it  is  impossible  to  publish  them  by  consent* 

The  circumstance,  supposed  to  authorise  the  objeetioii  to  the  ex- 
ecution of  the  subseqilkent  Will  is,  that,  although  it  is  clear,  that  if 
the  witnesses  were  placed  in  a  situation,  whence  they  might  see  the 
testator  execute,  an  implication  arises,  that  they  did-see  him  execute, 
in  this  instance  the  witnesses  were  in  an  a^oiningtoom,  where  they 
could  not  s6e  him.  A  proceeding  in  a  court  of  Equity  therefore 
became  necessary  to  estaUish  the  former  Will,  not  against  the  heir, 
but  against  those,  who  may  hereafter  set  up  claims  under  this  sup* 
posed  subsequent  Will ;  which,  I  understand,  appears  upon  the  fiioe 
of  it  to  be  duly  attested. 

The  question  upon  the  motion  to  publish  these  depositfons,  the 

witnesses  being  still  living,  is,  what,  is  the  practice,  where  witneases 

have  been  examined,  not  de  bene  esse,  but  upon  a  different  principle, 

.to  have  their  testimony  recorded  in  perpetuam  ret  Memaiiam;  the 

^  course  being  in  a  suit  for  that  purpose,  that  after  the.  examination 

of  the  witnesses  there  is  an  end  of  the  cause.  It  is  bud 
[*  673]     down  in  the  text*  books,  that,  ordinarily,  the  depoaitions 

cannot  be  published  during  the  lives  of  the  witnesses ; 
and  that  doctrine  appears  to  be  as  old  as  the  time  of  Lord  Egerton ; 
who  regretted,  that  such  was  the  practice,  upon  the  inconvenience, 
that,  if  the  facts,  stated  by  the  witness,  are  false,  that  cannot  be 
established  against  him  in  any  species  of  prosecution ;  as  that  fact 
can  only  be  established  by  the  production  of  the  deposition ;  which 
cannot  be  produced,  ontil  the  witness  is  dead.  That  word  "  ordi- 
nifrily,"  which  is  found  in  -most  of  the  books  of  practice  on  this  sab- 
ject,  struck  me  as  large  enough  to  admit  the  exercise  of  s^  sound  dis* 
cretion  by  the  Court :  and  it  seems  to  be  capable  of  another  con- 
struction ;  as  there  are  cases,  where  the  deposition  may  be  puUish- 
ed,  although  the  witness  is  not  d^d ;  if,  for  instance,  he  is  too  infirm 
to  travel  The  general  rule,  I  am  persuaded,  is  not  to  permit  the  de- 
position to  be  read  during  the  life  of  the  witness ;  and  I  think  it  will 
appear,  that  such  Orders.as  are  to  be  found  proceed  upon  affidavit, 
that  the  witness  is  dead  ;  and  some  after  the  declaration,  that  the 
deposition  of  the  particular  witness  shall  be  read,  add  with  »  con- 
siderable degree  of  caution,  that  the  depositions  of  the  other  ^wit- 
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nesses  shall  not  be  read ;  affording  both  affirmative  and  negative 
evidence  of  the  practice. 

In  this  case  I  am  not  sure,  that  the  facts  are  sufficiently  before 
me.  I  doubt,  whether  what  is  stated  as  to  the. execution  of  the 
last  Will  is  quite  correct.  The  representation  of  one  of  the  witness- 
es is,  that  the  last  Will  is  wholly  in  the  hand-writing  of  the  testator ; 
but,  as  to  the  execution  of  that  Will,  that  previously  to  his  death, 
the  day  before,  I  think,  the  testator  b&d  it  read  over  to  him ;  said, 
he  was  satisfied  with  the  contents  ;  and  declared,  that  he 
would  have  signed  it  in  the  presence  of  three  *  witnesses,  [*  673] 
but  from  bodily  infirmity  was  unable ;  and  the  attestation 
is,  that  he  made  such  declaration,  and  they  attested,  that  he  had  made 
it ;  indorsing  that  upon  the  Will.  No  one  can  suppose  that  a  due  exe- 
cution.   I  wish  therefore  to  know,  whether  that  is  the  fact. 

Jan.  28th.  The  Lord  Chancellor  [Eldon]. — ^This  case  has 
been  altogether  mistaken.  The  original  paper,  which  I  now  have 
in  my  hand,  is  not  signed  by  the  testator.  There  is  indorsed  upon 
it,  as  I  stated  yesterday  from  the  representation  of  one  of  the  wit- 
nesses, a  declaration,  that  the  testator  said,  he  would  sign  it,  if  his 
bodily  infirmity  would  permit  him.  Then  the  witnesses  make  a  dec- 
laration, that  he  said  so ;  and  sign  that  declaration.  It  is  impos- 
sible to  represent  that  to  be  a  good  execution.  This  is  a  paper 
therefore,  upon  which  no  title  could  be  made  or  disturbed. 

With  regard  to  the  first  Will,  I  think,  it  is  decided,  that  a  pur- 
chaser cannot  insist  upon  the  vendor's  establishing  a  Will  against 
the  heir  (1). 

Feb.  I2th.  The  Lord  Chancellor — ^For  the  purpose  of  this 
motion  I  give  no  opinion  whatsoever  as  to  the  eflicacy,  or  non- 
efficacy  of  this  latter  instrument:  but  taking  it  to  be 
efficient,  there  is  no  *  precedent  that  I  can  find  for  pub-  [*  674] 
lishing  these  depositions.  After  considerable  research, 
there  is  not  a  single  instance  except  of  a  person  sick,  incapable  of 
travelling  or  prevented  by  accident :  all  the  Orders,  but  in  those 
excepted  cases,  stating,  that  the  witness  is  dead  ;  and  though  struck 
with  the  circumstance,  that  he  swears  with  considerable  security,  as 
the  depositions  are  not  to  be  opened  until  after  his  death,  I  am 
afraid  to  make  a  precedent  contrary  to  all  the  authorities  ;  and  far- 
ther, looking  at  the  first  Will,  and  what  the  trustees  under  it  are 
about,  I  doubt,  whether  a  Bill  to  perpetuate  testimony  is  in  this  par- 
ticular case  exactly  the  Bill,  that  should  have  been  filed. 

1.  The  Statute  of  Fraads  is  8atis6ecl  by  a  devisor's  acknowledgment  of  his 
hand-writing  to  an  attesting  witness  who  did  not  see  him  actually  execute  his 
will :  see,  anie,  note  2  to  mlis  v.  Sndtky  1  V.  11.    And  for  a  summaiy  of  some 

(])  CoUon  V.  Wilson,  3  P.Will.  190;  BeOamy  y.  Liversidgt,  stated  by  Mr. 
Sugden,  in  bis  Treatise  on  the  Law  of  Veodora  and  Purchasers,  308, 5th  edit ; 
anUy  vol.  iiL  234. 

VOL.  XIX.  29 
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Other  rules  with  respect  to  the  attestation  of  testamentary  instrameDts,  see  note  1 
to  hord  Carrington  v.  Payne^  5  V.'  404 ;  and  note  1  to  Bumnots  v.  Lack^  JO  V. 
470. 

2.  As  to  the  interest  which  a  plaintiff  mast  have,  in  order  to  support  a  bill  to 
perpetuate  testimony,  see  the  note  to  Lord  Dtirtiey  v.  FUxhardingt  6  V.  251 ;  and, 
with  respect  to  the  cases  in  which  examinations  dt  bene  ease  are  allowed,  see  the 
note  to  the  Anonymous  case,  6  V.  573. 

3.  No  exception  to  the  title  to  a  devised  estate  can  be  maintained  on  the 
CTOund  that  the  will  has  not  been  established  against  the  heir:  ffakeman  ▼•  ne 
Duchess  of  RtdUmd,  3  Ves.  234;  Cotton  v.  misoUyS  P.  Wms.  192;  Smiih  v. 
Hibbardj  2  Dick.  732 ;  Harris  v.  Ingledew,  3  P.  Wms.  94. 
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PROMOTIONS. 
[1816, 56  Geo.  III.] 


In  Hilary  Term  Mr.  Park  was  appointed  one  of  the  Justices  of 
the  Court  of  Common  Pleas,  oo  the  resignation  of  Chambbe,  Jus- 
tice ;  and  Mr.  Abbott  on  the  death  of  Heath,  Justice. 

In  the  ensuing  Vacation  Mr.  Holroyd  was  appointed  one  of  the 
Justices  of  the  Court  of  King's  Bench  on  the  death  of  DampieRi 
Justice. 

Mr.  Leach  was  appointed  Chancellor  of  the  Duchy  of  Cornwall. 

Serjeant  Vaughan  was  appointed  one  of  his  Majesty's  Serjeants 
at  Law. 

Mr.  Burrough,  Mr.  Raine,  Mr.  Scarlett,  and  Mr.  Warren, 
were  appointed  his  Majesty's  Counsel. 

In  Easter  Term  Abbott,  Justice,  was  removed  to  the  Court  of 
King's  Bench  on  the  death  of  Le  Blanc,  Justicje }  and  Mr.  Bur- 
rough  was  appointed  one  of  the  Justices  of  the  Court  of  Common 
Pleas. 

•  Mr.  Trower,  Mr.  Cooke,  Mr.  Benyon,  Mr.  Agar,     [*  676] 
Mr.  Bell,  and  Mr.  Harrison,  were  appointed  his  Majes- 
ty's Counsel ;  and  Mr.  Wetherell  was  called  within  the  Bar  by 
Patent  of  Precedence. 

In  Trinity  Term  Mr.  Hullock  was  called  to  the  Degree  of  Ser- 
jeant at  Law ;  and  in  the  Vacation  Mr.  Wingfield  was  appointed 
Chief  Justice  of  the  Brecon  Circuit  on  the  death  of  Mr.  Hardinge. 

Serjeant  Vaughan,  Solicitor-General  to  the  dueen,  was  appointed 
her  Majesty's  Attorney-General;  and  was  succeeded  as  Solicitor- 
General  by  Mr.  Hart. 
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AFFIDAVIT. 
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AGENT. 
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ANNUITY. 

1.  Decree  on  setting  aside  an  an- 
nuity, for  want  of  a  memorial 
registered,  an  account  of  the 
consideration,  with  interest  and 
costs,  and  of  all  the  annual  pay- 
ments; the  bdance  on  either 
side  to  be  paid ;  the  securities 
delivered  up;  and  a  reconvey- 
ance. Holtrook  V.  8harpey,  131 

2.  Annuity,  part  of  the  price  of 
an  estate,  for  the  life  of  the 
grantee,  aged  thirty-two,  taken 
at  an  under-value,  from  his 
state  of  health,  then  hot  insur- 
able, but  afterwards  restored, 
and  secured  on  bond  and  judg- 
ment. The  value,  to  be  proved 
on  the  bankruptcy  of  the  gran- 
tor two  years  afterwards,  is,  un- 
der the  peculiar  circumstances, 
not  the  market-price;  nor  the 
price  paid  originally,  with  the 
variation  occasioned  by  the  lapse 
of  time,  (since  established  as  the 
general  rule,  Ex  parte  White^ 
head,  1  Mer.  10,  127;)  but  the 
actual  value  at  the  bankruptcy, 
with  reference  to  the  grantee's 
age  and  improved  health,  the 
price  paid,  and  the  enjoyment, 
as  evidence  of  the  value,  not 
simply  reducing  it  by  the  pay- 
ments made:  the  contract  in- 
volving a  c(Mitingent  risk  with 
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ANNVITY— continued. 

reference  to  the  grantee's  health, 
which  might  have  tarned  entire- 
ly against  him.  Ex  parte  This- 
tlewdod.  236 

4.  Originally  under  proof  in  bank- 
raptcy  upon  the  penalty  of  a 
bond,  securing  an  annuity  for- 
feited, the  annuity  itself  was  re- 
ceived, if  assets  sufficient.  The 
modern  course  to  prove  the  val- 
ue of  the  annuity  as  a  debt,  for 
convenience  of  distribution.  246 

5.  Distinction,  before  the  Statute 
49  Geo.  III.  c.  121,  8.  17,  au- 
thorising proof  in  bankruptcy 
of  annuities  generally  between 
covenant,  under  which  arrears 
only  could  have  been  proved, 
and  a  bond,  under  which,  ilf 
forfeited  before  the  bankruptcy, 
the  value  also  might  have  been 
proved.  249 

6.  Valuation  of  annuities,  in  the 
distribution  of  assets,  subject  to 
abatement,  as  legacies.         250 

7.  Fifteen  years'  purchase  the  mar 
ket-price  of  an  annuity  for  the 
grantee's  life ;  much  less  for  the 
grantor's.  251 

8.  Fifteen  years'  purchase  the  or- 
dinary price  of  an  annuity  for 
the, grantee's  life;  aged  thirty- 
t<vo.  253 

9.  Ground  of  the  ordinary  practice 
in  valuing  an  annuity  for  the 
purpose  of  the  distribution  of 
assets  or  paying  the  legacy  du- 

.  ty.  254 

10.  Stipulated  price  for  redemption 
of  an  annuity  not  the  criterion 
of  the  value  to  be  proved  in 
bankruptcy.  255 

11.  Grant  of  an  annuity  voidable 
by  relation  for  want  of  enrol 
ment.  258 

See  Bankrupt,  54  Charge,  2. 
Fraud,  2.    Registry,  3. 
ANSWER. 

1.  Farther  explanatory  answer  by 
leave  of  the  Court.  584 

2.  Supplemental  answer,  substitu- 
ted lately  for  liberty  to  amend 
an  answer,  permitted  with  great 


ANSWER. 

caution,  only  on  some  strong 
ground  of  justice,  as  fraud ;  not 
on  negligence ;  unless  the  par- 
ty was  led  into  it ;  recjuiring  a 
precise  statement  of  what  is  to 
be  put  on  the  Record.  Curling 
V.  Marquis  Townshend,         628 

3.  Answer  without  oath  or  attesta- 
tion of  honor  regarded  for  the 
purposes  of  Civil  Justice,  as  if 
with  that  sanction.  Curling  v. 
Marquis  Townshend.  628 

4.  Ground  of  the  modem  practice, 
permitting  a  supplemental  an- 
swer instead  of  the  old  practice 
to  amend.  '  631 

See  Contract,  1.     Injunction, 
5.     Injunction  to  stay  Tri- 
al, 1.     Practice,  ],  9,  13. 
Privilege. 
APPEAL. 

1.  An  Appeal  does  not  form  a 
ground  to  stay  process  for  Costs, 
previously  commenced,  viz.  by 
Subpcsna.  Distinction,  where 
the  Appeal  is  before  any  step 
taken.     Roberts  v.  Totty.   446 

2.  Limit  of  Appeal  to  the  House 
of  Lords.  468 

3.  Petition  of  Appeal  ordered  to 
be  taken  off  the  file  with  costs, 
as  upon  a  difierent  case,  and  in- 
introducing  a  variety  of  repre- 
sentation, not  made  in  the  Court 
below.     Wood  v.  Griffith.   550 

4.  The  General  Order  1725,  lim- 
iting  the  time  for  Appeal  to  one 
month,  cannot  prevail  against 
the  practice  contrary  to  it       lb. 

5.  Appeal  not  barred  by  consent 
to  an  Order  under  the  Decree ; 
but  that  Order  ought  to  be  in- 
serted in  the  Petition  of  Appeal. 
Wood  V.  Griffith.  550 

6.  Petition  of  Appeal  may  state 
the  grounds  in .  the  Answer 
against  the  Decree  551 

7.  The  right  of  Appeal  not  to  be 
lightly  refused.  551 

8.  Few  cases  of  staying  proceed- 
ings under  a  Decree  pending  an 
Appeal,  unless  upon  irreparable 
mischief.  551 
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Ill 


APPOINTMENT.— See  Power. 
ARBITRATION. 

See  Contract,  6,  7,  8. 
ARREST.— See  Bankrupt,  13. 
ASSETS. 

See  Annuity,  6, 9.  Exoneration,  3. 
.ATTORNEY  and  CLIENT. 
.  1.  An  Attorney  or  Solicitor  can- 
not give  ap  his  client,  and  act 
for  the  opposite  party  in  any 
suits  between  them.  Earl  CkoU 
mondehy  ▼.  Lord  Clinton,   261 

2.  Attorney  prevented  from  com- 
municating his  dient's  secrets 
even  by  striking  off  the  Roll. 
Not  permitted  to  give  evidence 
of  them;  "  268 

3.  As  to  preventing  the  clerk  of 
an  Attorney  or  .  Solicitor  from 
giving  evidence  of  facts  come 
to  his  knowledge  in  that  service, 
Quoire.  Distinction,  where  he 
afterwards  becomes  partner.  272 

4.  Solicitors  in  partnership  cannot 
dissolve  their  partnership,  as 
against  their  client,  without  his 
consent,  so  as  to  enable  the  re- 
tiring partner,  as  discharged,  to 
act  against  him.  273 

5.  Practice  of  Solicitors,  partners, 
dividing  their  business,  consid- 
ering one  only  as  agent  to  the 
other,'  disallowed ;  the  client 
being  entitled  to  their  united 
exertions.  273 

See  Fraud,  2. 


B    , 
BAIL. 

1.  Affidavit  to  hold  to  bail  open  to 
examination.  314 

2.  Bail  on  oath,  of  assignee  of  a 
bankrupt,  who  will  not  make  an 
affidavit,  and  of  committee  of  a 
lunatic.  316 

3.  Defendant  being  committed  for 
want  of  answer,  his  bail  under 
a  writ  of  Ne  exeat  Regno  not 

.  discharged.    StapyUons.PeilL 

615 
See  Ne  exeat  Regno,  3,  4. 
BANK   (COUNTRY). 
See  Bankrupt,  52. 


BANKER.— See  Bankrupt,  53. 
BANKER  AND  CUSTOMER. 
See  Bankrupt,  2.     Bill    of    Ex- 
change.    Evidence,  1.     Princi- 
pal and  Surety.     Short  Bill. 
BANKER'S  BOOKS. 

See  Evidence,  L 
BANKRUPT. 

L  Jurisdiction  in  bankruptcy  on 
the  Petition  of  persons  claiming, 
not  under  the  Commission,  but 
against  it,  specific  property.  Ex 
parte  Pease,  25 

2.  Bills,  remitted  by  a  Country 
Bank  to  their  Banker  in  Lon- 
don, remaining  at  his  bankrupt- 
cy in  his  hands  undue,  or  un- 
applied according  to  the  author- 
ity given,  or  afterwards  com- 
ing to  the  hands  of  the  assign- 
ees, and  the  proceeds  received, 
restored  and  paid  to  the  remit- 
ters, taking  up  the  acceptances 
on  their  account,  and  subject  to 
the  Banker's  lien  for  any  bal- 
ance ;  by  the  contract  remain- 
ing, the  property  of  the.  remit- 
ters, in  the  hands  of  the- Bank- 
er as  agent  for  a  particular 
purpose,  viz.  to  hold  until  due, 
and  receive  the  proceeds,  then 
first  forming  an  item  in  the  cash 
account.  The  circumstance  of 
the  Bill  being  written  short  is 
only  evidence  of  a  trust,  proved 

.  in  this  instance  by  express  dec- 
•  laration,  or  other  evidence  equiv- 
alent.    Ex  parte  Pease:        25 

3.  The  Stat.  21  Jac.  L  c.  19.  s.  ]  1. 
not  applicable  to  bills  in  the 
hands  of  a  Banker,  written 
short,  or  sent  for  a  particular 
purpose :  the  trust  accounting, 
for  the  possession;  being  con- 
sidered as  goods  in  the  bands  of 
a  factor,  with  a  single  distinc- 
tion that  he  cannot  pledge :  but 
if  the  bills  are  dealt  with  befoi;^ 
bankruptcy,  the  money  cannot 
be  followed :  as,  if  dealt  with 
afterwards,  it  may.  Ex  parte 
Pease.  25 

4.  Assignee  under  a  Commission 
of  Bankruptcy  cannot  maintain 
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BANKRUPT— canlumed: 


a  Petition  against  a  peraon  not 
claiming  under  the  Commission. 

46 

5.  Construction  of  the  General 
Order  in  Bankruptcy  (29th  Dec. 
1806),  that  the  Commission 
must  he  sealed  at  the  first  Pub- 
lic Seal  after  application  within 
four  days  after  the  Docket, 
though  within  less  than  seren 
days.     Ex  parte  Hyne,  61 

6.  Settlement  on  marriage  of  free* 
hold  estates  of  inheritance  and 
leaseholds  for  lives  and  years  by 
a  man,  not  indebted,  in  trade, 
or  intending  it,  to  the  use  of 
himself  for  life,  unless  he  shall 
embark  in  trade,  and  in  the  life 
of  his  wife  become  bankrupt, 
and  from  his  decease  or  bank 
ruptcy  to  secure  an  annuity  for 
his  wife ;  and,  subject  thereto, 
for  his  heirs,  executors,  &c.  on 
his  afterwards  engaging  in  trade 
and  becoming  bankrupt  void  as 
against  his  creditors.  Higin- 
botham  ▼.  Holme.  68 

7.  Limitation  of  a  wife's  property 
until  the  bankruptcy  of  her  hus- 
band, or  a  lease  determinable 
on  the  bankruptcy  of  the  lessee, 
good.  92 

8.  Debt,  absolute  by  the  happening 
of  the  coiiitingency  before  bank- 
ruptcy, provable.  93 

9.  Proviso  in  a  deed  of  composi- 
tion, that  in  case  of  default  of 
payment,  or  if  a  Commission  of 
Bankruptcy  should  issue,  the 
covenants  to  accept  the  compo- 
sition should  be  void,  and  the 
creditors  be  paid,  or  prove,  their 
whole  debts,  deducting  only 
what  had  been  received.  Upon 
bankruptcy  after  breach  and  a 
subsequent  part  payment  the 
creditors  were  held  entitled  to 
prove  the  whole  residue  of  their 
debts,  according  to  the  proviso, 
retaining  what  they  had  re- 
ceived.   Ez  parte  Vere.        93 

10.  No  lien  on  the  proceedings  un- 
der a  Commission  of  Bankrupt- 


cy for  the  fees  of  enrolment. 
Ex  parte  Sanderson.  161 

11.  Commission  of  Bankruptcy  su- 
perseded^  and  an  action  brought: 
the  Lord  Chancellor  ordered  the 
Commission  and  proceedings  to. 
be  delivered  by  the  Solicitor  to 
the  Secretary,  and  by  him  to  the 
Associate,  to  be  produced  on 
the  trial ;  with  liberty  to  'uapeei 
and  copy. 

Such  an  Order  properly  re- 
fused by  a  Judge.  Ez  parte 
Warren.  162 

12.  Proceedings  in  bankruptcy  or- 
dered to  be  deposited  ki  the 
office,  sometimes  with  a  view  to 
a  criminal  prosecution,  as  for  a 
conspiracy ;  so,  if  the  bond  is 
assigned  :  which  remedy,  as  be- 
ing limited  to  the  penalty,  is 
less  beneficial  than  an  acti<Hi  on 
the  case.  163 

13.  Protection  qf  a  bankrupt  from 
arrest  under  im  extent,  while 
attending  the  Commissioners  on 
the  day  appointed  for  his  exam- 
ination, and  remaining  in  an- 
other room  in  the  same  house 
during  an  interval  of  adjourn- 
ment on  that  day,  on  the  gener- 
al principal  of  law,  protecting 
a  witness.  The  Order  to  dis- 
charge made  on  the  gada-,  not, 
as  in  the  case  of  a  private  cred- 
itor, on  the  party.  Ex  parte 
Russell.  163 

14.  Commissioners  of  Bankruptcy 
considered  a  Court  of  Justice 
for  the  purpose  of  protecting 
witnesses  before  them.  165 

The  bankrupt  Sututes  do  not 
bind  the  crown.  165 

15.  Order  on  a  provisional  assignee 
to  deliver  up  short  bills,  leaving 
a  sufficient  amount  to  answer 
acceptances  on  account  of  the 
petitioners,  and  indemnifying 
the  estate  against  any  possible 
loss  upon  them ;  an  extent  be- 
ing otherwise  satined.  Ex 
parte  Buchanan,  201 

16.  Commission  of  Bankruptcy  not 


TABLE   OF  COIITBNTS. 


BANKRUPT---<»iittfiifec/. 

superseded  withoat  consent  of 
all  the  creditors,  who  had  proved, 
certified  by  the  Commissioners, 
and  affidavit  of  the  bankrupt's 
confirmation  of  all  purchases 
undel"  the  Commission,  consent 
of  creditors,  who  had  received 
twenty  shillings  in  the  pound, 
not  dispensed  with.  Ex  parte 
miner.  204 

17.  Settlement  on  marriage  of  the 
wife's  fortune  in  case  of  bank- 
ruptcy  of  the  husband,  though 
in  the  form  of  a  :bond  by  him : 
but  as  his  bond,  affecting  his 
property,  it  is  void  as  against 
the  creditors.  Ex  parte  Hodg* 
son.  206 

18.  Legacy,  falling  to  a  bankrupt 
before  allowance  of  his  certif- 
icate by  the  testator's  death 
pending  an  unfounded  petition 
to  stay  it,  goe^  to  his  assignees ; 
unless  the  petition  was  present- 
ed with  that  object.  Ex  parte 
AnseU.  206 

19.  Bankrupt  represents  his  estate 
until  assignees  are  chosen.  217 

20.  Bankersyappointed  under  a  Com- 
mission of  Bankruptcy,  becom- 
ing bankrupt,  their  estate  can- 
not have  any  dividend  on  a  debt 
previously  due  to  them*  until  the 
whole,  received  by  them  as  bank- 
ers to  that  estate,  has  been  ac 
counted  for.  Ex  parte  Bebb.  222 

21«  Separate  creditors  not  entitled 
to  vote  in  the  choice  of  assign- 
ees under  a  joint  Commission 
,  of  Bankruptcy.     Ex  parte  Jep- 
son,  224 

22.  Bankrupt's  property  pledged 
must  be  sold;  and  the  excess 
proved  as  a  debt  231 

23.  Order  for  production  before 
Commissioners  of  Bankruptcy 
of  a  deed  of  trust,  alleged  to  be 

.  an  act  of  bankruptcy :  but,  if 
the  petitioning  creditor  knew 
of,  and  acquiesced  under,  it, 
though  he  did  not  execute,  it 
will  not  support  the  Commis- 
sion^    Ex  parte  CawkwtU.  233 
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24.  Act  of  Bankruptcy  on   parol 
'  evidence  of  a  deed,  which  can- 
not be  produced.  234 

25.  Jurisdiction  in  bankruptcy  be- 
yond the  Statutes.  234 

26.  Exceptions  filed  to  the  Master's 
Report,  under  a  reference  in 
bankruptcy,  upon  petition  for 
liberty  to  except.  Ex  parte 
Thistkwood.  236 

27.  Commissioners  of  Bankruptcy, 
as  they  cannot  issue  Siibpcenas, 
must  upon  questions  of  fact, 
coming  before  them  collaterally, 
proceed  by  affidavit.  250 

28.  Proo&  in  bankruptcy  expunged, 
and  certificate  recalled,  being 
obtained  by  fraud.  Ex  parte 
Catotkome.  260 

29.  Commission  of  Bankruptcy,  for 
the  mere  purpose  of  giving  a 
certificate,  a  conspiracy  liable 
to  indictment  or  information. 
Ex  parte  Cawthome.  260 

30.  Order  for  a  Commission  of 
Bankruptcy  against  J.  Steven- 
son, otherwise  Stephenson,  in 
an  urgent  case.  Stevenson's 
Case.  277 

31.  Joint  Commission  of  Bankrupt- 
cy on  affidavit  of  debt,  and  bond, 
sworn,  and  executed,  by  one 
partner  on  beha]f  of  all.  Ex 
parte  Hodghinson,  291 

32.  Discretionary  power  of  superse- 
ding a  Commission  of  Bankrupt- 
cy.    Ex  parte  Hodghinson.  291 

33.  Liability  of  bankrupt's  property, . 
notwithstanding  certificate  un- 
der a  second  Commission,  not 
paying  15s.  in  the  pound,  only 
by  judgment  in  an  action :  not 
to  be  taken  by  the  assignees  un- 
der the  Commission.  Ex  parte 
Ilodgkinson.  291 

34.  One  partner  acts  for  all  almost 
universally  in  bankruptcy;  prpv- 
ing  debts,  voting  for  assignees, 
and  signing  certificates.        293 

35.  Various  acts  in  bankruptcy  by 
one  partner  for  all.  297 

36.  Proof  in  bankruptcy  upon  a  bill 
reduced  by  the  previous  part 
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payment  or  delaration  of  div- 
idend from  the*estate  of  aaother 
party ;  unless  in  a  special  case ; 
as  where  it  was  pending  a  peti- 
tion against  the  rejection  of  the 
proof  for  the  whole  amount; 
which  decision  of  the  Commis- 
sioners was  over-ruled.  Ex  par- 
te  the  Royal  Bank  of  Scotland, 

310 

37.  Commitment  of  Bankrupt  on  a 
question,  whether  he  had  com- 
municated to  his  assignee  ac- 
cording to  the  direction  of  the 
Commissioners,  where  and  how 
persons,  named  by  him  as  debt- 
ors, were  to  be  found,  and  if 
not,  why  not,  answered,  he  had 
not,  and  could  state  no  reason 
why,  illegal ;  and  the  bankrupt 
discharged  on  Habeas.  Corpus: 
the  Commissioners  having  no 
power  to  delegate  their  author- 
ity to  examine ;  and  the  bank- 
rupt, no  consent  appearing  on 
the  warrant,  not  being  bound  to 
submit,  or  to  state,  why  he  did 
not ;  but,  had  they  personally 
required  the  information  from 
him,  which  he  must  be  supposed 
capable  of  giving,  his  answer, 
that  he  wouM  not,  or  could  not, 
however  direct,  not  being  satis- 
factory, would  justify  commit- 
ment.    Cassidy's  Case^        324 

38.  If  a  person,  committed  by  Com- 
missioners of  Bankruptcy,  is  en- 
titled to  be  discharged  only  from 
a  defect  in  form,  the  Court  on 
Habeas  Corpus  required  to  com^ 
mit.  326 

36.  Signature  of  one  trustee  to  a 
bankrupt's  certificate  without 
authority  to  act  for  the  other, 
not  sufficient.    Ex  parte  Rigby, 

463 

40.  Insertion  in  bankruptcy  iri  the 
Gazette  suspended  only  where 
on  inspection  of  the  proceed- 
ings no  bankruptcy  found  ;  or 
under  a  country  Commission  to 
give  the  opportunity  of  produ- 
cing the  evidence. 


BANKRlTPT'^-continued. 

Uilder  the  circumistances  an 
issue  directed  to  try  the  bank- 
ruptcy ;  which  had  not  appeared 
>  in  the  Gazette ;  all  proceedings 
under  the  Commission  being 
stayed.     Ex    parte    Tarkton. 

^464 

41.  Order  (Ex  parte  Dewdney,  ante. 
Vol.  XV.  479,)  giving  effect  to 
the  Statute  of  Limitations  in 
bankruptcy,  affirmed  on  hear- 
ing.    Ex  parte  Raffey.         468 

42.  Limit  of.  time  to  re-hearing  in 
bankruptcy  proposed.     Ex  par- 

^    teRoffey,  468 

43.  Legal  and  equitable  jurisdiction 
of  the  Lord  Chancellor  in  bank- 
ruptcy more  by  practice  than 
authority.  469 

44.  Administration  in  bankruptcy 
both  legal  and  equitable.       471 

45.  Equitable  mortgagee  must  pay 
the  costs  of  his  petition  in  bank- 
ruptcy.    Ex  parte  Worry.  472 

46.  Any  person,  not  a  solicitor,  may 
take>>ut  a  Commission  of  bank- 
ruptcy.    Ex  parte  Smith.     473 

47.  Distinction  between  the  juris- 
diction in  the  Court  of  Chan- 
cery and  in  bankruptcy.        473 

48.  Furniture,  &c.  in  possession  of 
a  bankrupt  according  to  the  ti- 
tle under  the  trust  of  a  Will  did 

*  not  pass  to  the  assignees  under 
Statute  21  James  I.,  c.  19.  s.  11. 
Ex  parte  Martin.  491 

49.  On  application  to  supersede  a 
Commission  of  Bankruptcy,  and 
issue  another,  the  Act  of  Bank- 
ruptcy being  subsequent  to  the 
date  of  the  Commission,  the  So- 
licitor was  required  to  state  by 
affidavit,  why  he  took  out  a 
Commission,  which  he  could 
not  support.  Pending  that,  the 
time  naving  expired,  another 
creditor  obtained  a  Supersedeas^ 
and  a  Commission  under  the  ap* 
prehension  of  immediate  extents. 
The  bankruptcy  was  afterwards 
declared  under  the  first  Com- 
mission upon  acts  of  bankrupt- 
cy found  previous  to  its  date; 
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but  the  latter  Commission  waff 
preferred. ;  Ex  parte  Mav(fr.  5<I9 

50.  Speculating  Commissions  of 
bankruptcy  without  the  means 
of  supporting  them  disapproved. 

540 

51.  The  Lord  Chancellor  in  bank- 
ruptcy holds  an  even  hand  be- 
tween the  Crown  and.  the  cred- 
itors. 541 

52.  Commission  of  Bankruptcy,  es- 
pecially against  country  bankers, 
to  be  executed  immediately, 
without  waiting  the  time  al- 
lowed by  the  General  Order  of 
1793.  542 

53.  Shutting  up  a  banker's  shop  not 
an  Act  of  Bankruptcy  by  a  part- 
ner  residing  in  another  place. 

553 

54.  The  jralue  of  an  annuity  to  be 
proved  in  bankruptcy  is  not  the 
stipulated  price  for  redemption, 
not  the  original  price  simply, 
but,  in  the  absence  of  any  pecu- 
liar circumstances,  the  original 
price  with  the  variation  occa- 
sioned by  the  lapse  of  time 
since  the  grant.  Ex  parte 
Whitehead:  557 

55.  Under  an  agreement  to  pay  bills 
«  '  indorsed  into  a  Country  Bank 

on  discount  for  the  notes  of  the 
bank  bills,  paid  in  after  the 
bankruptcy  of  some  partners, 
but  before  that  of  the  whole 
firm,  cannot  be  retained  by  the 
assignees.      Ex  parte  BPGae. 

607 

56.  Distinction  as  to  short  bills,  to 
be  returned  on  bankruptcy.  610 

57.  Application  for  a  Commission  of 
Bankruptcy  on  the  evening 
the  fourth  day  from  striking  the 
docket,  immediately  before  eight 
o'clock,  the  hour  of  shutting  the 
offide,  sufficient  within  the  Gen- 
eral Order,  29th  Dec.  1806. 
NichoUs's  Case,  616 

58.  General  Order.  616,  n. 

See  Annuity,  2,  3,  4,  5,  10. 
Bail,  2.  Bill  of  Exchange. 
Evidence,  5.     Set-Off,  2. 


BARON  AND  FEME. 

i.  Proviso  in  a  deed  of  separation, 
that  the  wife  surviving  shall  be 
entitlied  to  her  dower  and  thirds 
of  all  real  and  personal  estates, 
whereof  the  husband  shall  die 
seised  or  possessed,  construed, 
not  as  a  covenant  to  leave  her 
such  a  portion  of  the  personal 
estate  as  she  would  be  entitled 
to  under  the  Statute,  had  he 
died  intestate,but  that  she  should 
be  in  the  same  situation,  as  if 
not '  separate,  as  to  dower  and 
thirds,  t.  e.  the  actual  share  by 
the  law  or  custom ;  not  inter- 
fering therefore  with  his  testa- 
mentary disposition.  Cochran 
V.  Crrakam.  63 

2.  No  decree  for  separate  mainten- 
ance upon  the  Eilhof  a  wife  on 
the  mere  fact,  that  she  and  her 
husband  were  separated  by  con- 
sent; he  not  making  any  addi- 
tion to  the  settlement  for  her  on 
marriage  put  of  her  property. 
The  only  instances  of  it,  either 
out  of  his  property  or  what  was 
originally  her's,  are,  where  he 
had  turned  her  out  of  doors,  or 
by  ill-treatment  obliged  her  to 
leave  his  house ;  or  had  quitted 
the  kingdom,  leaving  her  desti- 
tute.    Duncan  v.  Duncan.  394 

3.  Bequest  to  a  womdn  for  her  own 
use  held  for  her  separate  use. 

419 

4.  Feme  coverte  not  chargeable 
with  default  during  coverture. 

640 
See  Bankrupt,  6,  7,  17.     Es- 
tate, Absolute,  1.     Set-Off, 
1. 
oft  BILL  OP  EXCHANGE. 

1.  Distinction  as  to  indorsed  bills 
remitted  to  a  banker  for  a  spe- 
cial purpose,  and  therefore  on 
his  bankruptcy  remaining  the 
property  of  the  remitter,  subject 
to  the  lien,  whether  legal  or 
equitable  property.  36 

2.  Distinction  between  goods  in 
the  hands  of  a  factor  and  bills 
in  the  hands  of  a  banker :  the 
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BILL  OF  EXCHANGE-^mmViiMcf. 
latter,  if  indorsed,  may  be 
pledged  or  discounted,  though 
against  the  faith  of  the  remit- 
tance ;  and  the  remitter  can  be 
only  a  general  creditor. 
3i  Special  remittance  to  a  banker 
with  direction  to  apply  to  a  par- 
ticular purpose,  however  the 
bill  is  treated,  whether  written 
short,  or  not,  if  kept,  and  dealt 
with,  without  objection  to  the 
instructions,  must  in  general 
cases  be  taken  subject  to  them. 

41 

4.  Bills,  remitted  to  a  banker '  on 
the  general  account,  cannot  on 
his  bankruptcy  be  laid  hold  of 
by  the  remitter :  if  remitted  for 
a  particular  purpose,  (hey  must 
be  so  applied.  44 

5.  Dictinction  between  bills  and 
goods  in  the  hands  of  a  factor ; 
who  is  to  sell  on  account  of  his 
principal ;  but  the  property  is 
not  in  him  :  the  property  in  the 
bills  passing ;  so  that  the  person, 
to  whom  they  are  admitted,  inay 
break  his  faith,  negotiating  and 
pledging  them :  yet,  if  not  ne- 
gotiated or  pledged,  the  bills  in 
his  hands  may  be  followed,  and 
even  the  proceeds.  44 

6.  General  right  to  have  bills  in  a 
banker's  hands  at  his  bankrupt- 
cy restored.  Difficulty  upon  the 
distinction  (in  Bottan  v.  Pul- 
ier)  not  admitting  that  right 
against  another  house,  with 
which  the'  customer  had  not 
dealt,  but  composed  of  some  of 
the  firm.  44 

7.  Effect  of  indorsement,  as  an 
authority  to  discount  or  nego- 
tiate bills.  49 

-  8.  Paper,  not  actually  applied  un- 
der a  permission  to  negotiate  or 
discount  for  limited  purposes, 
remains  the  property  of  the  re- 
mitter. 68 
9.  Effect  of  indorsement,  specid  or 
in  blank,  as  an  authority  to 
pledge  as  well  as  discount.    59 

M.Bills  remitted  with  power    to 
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discount  even  for  general  purpo- 
ses, if  not  discounted  in  the 
event  of  bankruptcy  remain  the 
property  of  the  remitter.        60 

11.  Immediate  notice  of  a  bill  dis- 
honored at  an  early  hour  good. 
Ez  parte  MoUne.  216 

12.  Notice  of  a  dishonored  bill  to 
a  bankrupt,  as  drawer,  before 
the  choice  of  assignees,  good. 
Ex  parte  MoUne,  216 

31.  Distinction  between  discoant 
and  d^K>sit  of  bills ;  depending 
on,  not  the  mere  fact  of  indorse- 
ment, but  the  intention  to  make 
an  absolute  transfer,  giving  fnll 
power  to  go  against  all  parties 
on  the  bills,  or  merely  to  enable 
the  person,  with  whom  they  are 
deposited,  to  receive  the  amount 
from  the  other  parties 

Indorsement  prima  fade  ev- 
idence of  the  former;  unless 
the  object  of  mere  deposit  is 
clearly  shown.  Ex  parte  7W- 
good.  229 

14.  Debt  discharged  by  a  bill  taken 
as  a  discharge  and  satisfaction : 
otherwise    not    until  payment. 
Ex  parte  Hodgkinsofi.         291 
See  Bankrupt,  2, 3.    D^Mxit. 
Principal  and  Surety.  Short 
Bill. 
BILL  OF  SALE.— See  Lien.  2. 
BOND. 

1.  The  presumption  of  paym^it  of 
a  bond  after  twenty  years  may 
be  repelled  by  evidence,  that  the 
obligor  had  no  opportunity  or 
kneans  of  paying.  Fladomg  ▼. 
Winter,  196 

2.  Objections  to  the  presumptioD 
of  payment  of  a  bond :  the  fluc- 
tuation of  credit ;  and  the  cir- 
cumstance of  the  security  re- 
maining with  the  obligee;  a 
circumstance  of  great  weight. 

199 
See  Consideration.     Execu- 
tion, 2. 
BOOKS.— See  Evidence,  1. 
BREACH. 
See  Covenant,  1,  2.    Trust,  5. 
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9REWERY.— See  Ocmtract,  6 
.BY-LA W.<^-See  Corporation. 
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CERTIFICATE. 
See  Bankrupt,  28,  29. 

CHANCERY. 

See  Lunatic,  4,  5,  8. 

CHARGE. 

I.  A  grofls  sum  to  be  paid  out  of 
rents  and  profits ;  the  trustees, 
if  the  trust  requires  payment, 
not  eonfined  to  annual  profits. 

528 
3.  Devise  for  payment  of  debts  by 
rents  and  profits  out  of  the  Stat- 
ute of  fraudulent  Devises;  but 
a  gross  sum  for  that  purpose  not 
limited  to  annual  rents,  but  to 
be  paid  with  all  conTenieut 
speed.  Distinction  between 
debts  and  legacies  and'  annu- 
ities; but  the  same  provision 
for  all  is  evidence,  althoug[h  not 
conclusive,  that  all  are  to  be 
paid  in  the  same  way.  The 
same  inference  as  to  costs,  di- 
rected to  be  paid  in  the  same 
manner,  eixonerating  the  fund 
generally  liable  in  the  first  in- 
stance.  528 

See  Discharge. 

CHARITY. 

1.  Decree  on  information,  correct- 
ing deviations  from  the  Will  of 
the  founder  of  a  CharitynMShool 
by  separating  the  school  from 
the  master's  house,takingforeign 
pupils,  so  as  to  deprive  the  poor 
children  of  the  master's  atten- 
tion, &c. ;  and  applying  the  sur- 
plus revenue  beyond  the  main- 
tenance of  the  existing  objects, 
arisen  since  the  founder's  death, 
ey  pres^  to  the  same  uses,  com- 
prehending every  object,  the 
poor  children,  the  master's  sal- 
ary, and  the  alms-people.  At* 
tomey'Oeneral  v.  Cooper^  s  Conh 
pony.  ^^      187 

3.  Regulation  of  charities  by  pe> 
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tition,  under  Statute,  52  Geo. 
HLc.  101.  189 

3.  Charitable  fund  exhausted  by 
the  declared  object  of  the  foun- 
der :  a  subsequent  surplus  from 
the  improved  annual  value  ap- 
plied cy  pres  by  the  Court,  with 
that  view  reserving  farther  di- 
rections. 189 

4.  Failure  of  duty  firom  misunder- 
standing not  a  ground  of  re- 
moval. 192 

5.  The  Court,  regulating  a  Char- 
ity, acts  without. complaint,  if 
there  is  cause  for  it.         .    194 

6.  Decree  establishing  a  Charity 
in  Scotland.  Attorney' Gtnerdl 
V.  Lepine.  309 

7.  Testator  directs  the  residue  of 
bis  effects  to  be  divided  for  cer- 
tain charitable  purposes,  named 
by  him,  **  and  other  charitable 
purposes  as  I  do  intend  to  name 
hereafter  afler  all  my  worldly 
property  is  disposed  of  to  the 
best  advantage."  Codicil  nam- 
ing no  other  purpose.  A  be- 
quest to  charity,  to  be  executed 
by  the  Court,  having  regard  par- 
ticularly to  the  objects  specified. 
Mills  V.  Farmer.  483 

8.  Privileged  testaments :  for  char- 
ity, one  species,  construed  other- 
wise than  Wills  generally.  Thus 
a  charge  for  a  Charity  in  a  pa- 
per, not  found,  established  r  so, 
if  found,  cancelled,  presumed 
unadvisedly.  485 

9.  Although  the  mode,  in  which  a 
legacy  is  to  take  effect,  is  in 
many  cases  of  the  substance, 
where  charity  is  the  object,  that 
is  the  substance  ;  and  the  Court 
provides  a  mode,  not  provided 
for  any  other  legatee ;  as  where 
the  person  to  appoint  dies  with- 
out appointing ;  where  the  mode 
is  illegal ;  for  instance,  to  a  su- 
perstitious use,  as  in  the  case 
of  the  Jewish  Synagogue,  &c. 

486 

10.  Distinction  between  legacy  to 

charity  and  to  an  ordinary  leg- 
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atee;  who  must  be  saffictentlj 
described  and  pointed  out.   487 

11.  Bequest  to  such  charitable  uses 
.  as  testator  shall  by  codieil,  &c. 

direct :  if  he  leaves  no  direc- 
tion, this  Court  disposes  to  such 
charitable  uses  as  it  thinks  fit. 

487 

12.  Favorable    construction    of 
charitable  bequest.  487 

13.  From  the  word  "  divided"  in  a 
charitable  bequest  no  necessa- 
ry inference  of  equalitj-.      490 

14.  Request  to  such  charitable  pur 
poses  as  the  testator  shall  name 
answered  by  naming  one.     490 

CHILD  AND  PARENT. 

See  Satisfaction,  1,  2. 
CLERICAL  MISTAKE. 

See  Registry,  1,  3. 
CLERK. 

See  Attorney  and  Client,  3. 
CLIENT. 

See  Attorney.  Counsel.  Fraud,  2. 
CODICIL.— See  Executor,  9. 
COMMISSION      TO     EXAMINE 

ABROAD.— See  Evidence,  15 
COMMISSIONER. 

See  Bankrupt,  14.     Evidence,  16. 
COMMISSIONERS  of  SEWERS. 

See  Sewers. 
COMMITMENT. 

No  commitment  on  a  foreign  affi 
davit ;  as  perjury  cannot  be  as- 
signed.     Musgrave    v.  Medex, 

652 
See  Bankrupt,  37,  38. 
.   tice,  5. 
COMPENSATION. 

See  Election,  3,  7. 
COMPETENCE. 
'    See  Evidehce,  3,  4. 
COMPOSITION. 

See  Bankrupt,  9. 
CONDITION. 

1.  Relief  against  breach  of  con- 
dition, arising  not  from  the  fault 
or  negligence  of  the  party,  but 
the  act  of  the  trustees :  wheth- 
er at  Law,  QutBre,  17 

2.  Though  there  can  be  but  one 
true  legal  construction  of  a  con- 
dition, ar  Court  of  Law  cannot 
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hold  a  condition  to  be  performed 
in  all  circumstances,  in  which  a 
Court  of  Equity  will  relieve 
against  the     non-performance. 

22 
See  Marriage  with  consent. 
CONFIDENCE. 

See  Heir,  1,3.    Trust,  7. 
CONSENT. 

See  Marriage  with  Consent. 
CONSIDERATION. 

Voluntary  bond,  though  void 
against  creditors,  being  valid  as 
between  the  parties,  its  surren- 
der is  a  consideration,  that  will 
sustain  a  substituted  bcmd 
against  creditors,  unless  with  a 
fraudulent  design ;  as  by  an  in- 
solvent to  substitute  a  valid  for 
an  invalid  security  against  cred- 
itors. Ex  parte  Berry,  218 
CONSPIRACY. 

See  Bankrupt,  29. 
CONSTRUCTION. 

1.  Different  constructions  of  the 
same  words,  applied  to  different 
descriptions  of  property,  gov- 
erned by  different  rules.         77 

2.  Different  constructions  of  the 
same  words  in  a  Will  with  re- 
ference to  the  different  estates : 
an  intention  difficult  to  attri- 
bute. 303 

See  Will,  3. 
CONTEMPT. 

See  Ward  of  Oourt,  1,  2. 

DEBT. 
See  Bankrupt,  8. 
CONTRA€T. 

1.  The  Court  of  late  against  spe- 
cific performance  on  admission 
of  a  contract  by  the  Answer. 

212 

2.  Vendor  and  vendee  proceeding 
in  treaty  beyond  the  time  for 
completing  the  contract,the  ven- 
dor having  brought  an  Action, 
and  withdrawn  his  Recprd,  not 
having  got  in  a  Judgment 
amounting  to  half  the  purchase- 
money,  refused  an  Injunction. 
Wood  V.  Bernal.  S20 

3.  Time,  as  of  the  essence  of  the 
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CONTRACT— continued,  I 

contract,  waived  by  a  protract- 
ed treaty.    Wood  v.  Bemal,  220 

4.  Purchaser  not  to  be  compelled 
to  take  an  indemnity  against  a 
judgment  amounting  to  half  the 
purchase  money. 

Distinction  of  a  small  incum- 
brance on  a  considerable  estate. 

221 

5.  Decree  for  a  specific  perform- 
ance of  an  agreement  to  grant 
a  lease ;  rejecting  one  term,  for 
such  conditions^  d&c.  as  shall  be 
judged  proper  by  J.  G. ;  and 
substituting  a  reference  to  th^ 
Master;  the  agency  of  J.  G. 
not  being  of  the  essence  of  the 
contract.   Gourlay  v.  The  Duke 

•  q/*  Somerset,  429 

.  6.  No  specific  perXbrmance  of  an 
agreement  to  refer  to  arbitra- 
tion. '  Under  particular  circum- 
'stances,  as  in  the  case  of  the 
Opera  House,  and  a  brewery, 
where  there  were  many  partners, 
the  parties  were  left  to  the  rem- 
edy they  had  chalked  out  for 
themselves ;  the  Court  refusing 
all  interposition;  not  acting 
through  the  agency  of  the  arbi- 
trators, appointing  themf  to  take 
the  accounts,  and  adopting  their 
decision  as  th^  decree.         431 

7.  The  price  is  of  the  essence  of 
a  contract  of  sale ;  if,  therefore, 
to  be  fixed  by  arbitrators,  and 
they  do  not  fix  it,  there  is  no 
contract:  but  the  Court  deter- 
mining, that  an  agreement  ought 
to  be  executed, ,^oes  not  require 
foreign  aid  to  carry  the  details 
into  execution.  ,  431 

8.  Execution  of  a  contract  refused; 
the  valuation  of  an  arbitrator, 
who  settled  the  price,  not  being 
properly  and    discreetly  made. 

432 

9.  Whether  payment  of  part  of 
purchase-money  is  part  perform- 
anc43  of  a  parol  agreement,  tak- 
ing it  out  of  the  Statute  of 
Frauds,  QwBre.  446 

10.  Act  of  partrperformancev  avoid- 
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ing  the  Statute  of  Frauds,  as 
repairs,  ^^c.  must  be  in  its  na- 
.  ture  almost  necessarily  done  in 
pursuance  of  the  contract  al- 
leged. 479 

11.  Distinction  between  payment  of 
the  whole  money,  and  of  part 
only  as  an  act  of  part-perform- 
ance, avoiding  the  Statute  of 
Frauds,  if  it  can  apply  to  a  con- 
tract of  purchase,  cannot  to  a 
mortgage.  Whether  payment 
of  the  whole  would  be  suffi- 
cient in  the  former  case,  Quare. 

480 

21.  Right  to  stop  in  transitu,  deter- 
mining the  contract  before  pos- 
session of  vendee.  609 
See  Covenant.  Election,  7.^ 
CONVERSION  OP  ESTATE. 

1.  Real  estate  converted  into  per- 
sonal out  and  out  under  a  trust 
to  sell,  for  the  payment  of  debts, 
and  to  pay  the  residue  to  the 
grantor,  his  executors,  &c. ;  and 
falling,  thus  impressed  with  the 
character  of  money,  to  one,  who 
died  an  infant,  incompetent 
therefore  to  elect  to  have  it  re- 
converted, pasfsed  to  his  admin- 

'  istratrix.     Van  v.  Bamett,  102 

2.  Money  charged  on  land,  by  ar- 
ticles on  marriage  to  be  laid  out 
on  government  security  or  free- 
hold estate  in  a.  particular  sit- 
uation, with  consent  of  the  wife 
to  be  settled  upon  trust  for  her 
separate  use  for  life ;  and  afler 
her  death  to  be  conveyed  or  as- 
signed to  her  husband,  his  heirs, 
or  executors ;  if  she  survive,  for 
the  issue,  if  more  than  one, 
subject  to  her  appointment  by 
Deed  or  Will,  equally,  at  21, 
their  heirs,  if  land,  their  execu- 
tors, if  money :  if  no  issue,  sub- 
ject to  her  appointment,  and  in 
default  to  his,  or  her,  next  of 
kin,  their  heirs  or  executors. 
A/ter  the  husband's  death,  hav- 
ing disposed  of  his  personal  es- 
tate by  Will,  this  property  held 
personal  ;.  to   the    interest   of 
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which  his  widow  was  entitled 
for  lifSy  with  power  of  appoint- 
ment by  implication  in  the  event 
of  an  only  child  dead  ander  age 
and  intestate;  and  liberty  to 
apply.     Van  v.  Bamett,      102 

3.  A  very  slight  declaration,  by  a 
competent  proprietor  of  money, 

.  directed  to  be  laid  out  in  land, 
will  take  from  it  the  character, 
so  impressed  on  it  by  the  instra- 
ment.  109 

4.  Devise  in  trust  to  sell  in  such 
manner  and  at  such  time  as  the 
trustees  shall  think  proper. 
The  period  of  conversion,  as 
between  those  entitled  for  life 
and  in  remainder,  depends,  not 
upon  an  arbitrary  discretion,  nor 
even  a  sound  discretion  in  each 
case,  but  upon  some  fixed  rule, 
ascertaining  a  given  period,  as 
upon  a  trust  to  sell  with  dl  con- 
venient speed ;  controlled  in  this 
instance  by  consent.  Walker 
v.  Shore.  387 

5.  Option  of  the  parties,  interested 
in  money  to  be  produced  by  the 
sale  of  land,  to  keep  the  land, 


6.  Testator  gave  all  his  real  and 
personal  estate  to  his  executors, 
in  trust  to  pay  legacies;  and, 
after  a  particular  disposition, 
gave  the  residue  of  his  property 
in  trust  for  his  next  of  kin  ;  di- 
recting his  executors  to  pay  any 
debts  upon  any  evidence  they 
think  proper,  except  the  claims 
mentioned  in  the  margin:  a 
general  conversion  into  mixed 
fund,  applicable  to  all  debts, 
none  being  mentioned  in  the 
margin,  on  evidence  satisfacto- 
ry to  the  executors,  although  not 
strictly  legal.  Mildred  v.  Rob- 
inson. 585 
See  Lunatic,  Representa- 
tives, 1. 

CONVICT.— See  Felon,  1,  2. 

COPYHOLD. 

1.  The  lord  of  a  manor  has  not  by 
law,  independently  of  caitom^ 
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any  such  property  or  interest  in 
the  timber,  growing  on  the  copy- 
hold premises  of  a  tenant,  as  en- 
titles him  to  enter  and  cat. 
Wkiteckurck  v.  Hobtortky.  213 

2.  Generally,  if  there  is  no  custom 
for  the  tenants  of  a  manor  to 
cut  timber,  it  belongs  to  the  lord. 

214 

3.  It  seems,  there  may  be  «s  to 
timber  on  '  copyhold  premises, 
what  may  exist  unquestionably 
as  to  mines,  a*  custom,  that  the 
lord  cannot  take  without  con- 
sent of  the  Copyholder,  and  vice 
versa,  214 

4.  Copyholder  may  by  costom  have 
such  an  interest  in  the  timber, 
that  he  may  himseff  cut :  so  he 
may  have  a  special  interest  to 
prevent  the  lord's  cutting :  bat 
such  a  custom  ought  to  be 
proved  by  extremely  strong  ev- 
idence. 214 

5.  Writ  of  aeeedas  ad  euriean,  to 
remove  a  real  action  for  copy- 
hold estate  from  the  Lord's 
Court  to  the  Common  Pleas, 
superseded.  Sci^t  v.  Kettle- 
welL  335 

6.  Devise  of  copyhdd  estate  by  the 
description  of  copyhold  ground 
rent.     Walker  v.  iS9bre.      387 

See  Mortgage,  3. 
COPYRIGHT. 

1 .  Copyright  in  music  Piatt  t. 
Button.  447 

2.  Copyright,  not  asserted  against 
violations  by  several  persons  for 
fifteen  years,  not  protected  by 
injunction,  until  established  at 
law.     Piatt  V.  Button.        447 

CORNING-HOUSE. 

See  Injunction,  6. 
CORPORATION. 

(Ante,Vol.  XVIL315.) 

The  by-law  of  the  Corporation  of 
the  Company  of  Whitstable 
fishermen,  that  any  freeman,  en- 
gaging.in  any  other  oyster  fish- 
ery on  the  coast  of  Kent,  should 
forfeit  lOL  and  until  payment 
should  be  excluded    from    all 
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share  of  the  profitSy  which  should 
in  the  mean  time  be  divided,  as 
if  he  had  wholly  ceased  to  be  a 
freeman,  being  in  an  action  held 
▼Old,  an  account  was  decreed; 
with  a  declaration,  that  the 
Plaintiff  having  been  unduly 
prevented  by  the  by-law  from 
working  in  any  manner  as  free- 
man, and  participating,  is  to  be 
considered,  though  he  did  not 
work,  or  tender  himself  or  any 
one  for  him  to  work,  as  prima  fa- 
tie  entitled  in  the  most  beneficial 
manner,  without  prejudice  to 
the  Defendant's  establishing, 
that  at  any  particular  periods  he 
could  not  have  entitled  himself 
to  earnings,  or  not  as  benefi- 
cially as  claimed,  in  case  no 
.  such  by-law  had  been  made. 
Adley  v.  The  Whitstable  Com- 
pany. 304 
COSTS. 
See  Appeal,  1.  Charge,  2.  Lu- 
natic, 5.    Trust,  1. 

COUNSEL  AND  CLIENT. 
The  former  practice  not  to  accept 
a  retainer  against  a  client  from 
the  adversary  without  giving  no- 
tice and  an  option  relaxed  ;  but 
not  to  be  accepted,  if  the  Coun- 
sel knows  what  may  be  prejudl 
cial  to  the  former  client,  though 
refusinsr  to  retain.  274 

COUNTRY  BANK. 
See  Bankrupt,  52. 

COUNTRY  CAUSE. 
See  Practice,  17. 

COURT   OP  CHANCERY. 
See  Lunatic,  4,  5,  8. 

COVENANT. 

1.  Injunction  against  an  ejectment 
for  breach  of  covenant  to  insure 
against  fire  refused.  Reynolds 
V.  Pitt.  134 

2.  Relief  against  forfeiture  by 
breach  of  covenant  with  refer- 
ence to  non-payment  of  money 
at  the  specified  time  on  the  er- 
roneous notion,  that  by  payment 
of  interest  the  party  is  reinsta- 
ted. 140 


COVEN  ANT-rCOfj^inttec/. 
3.  The  ground  in  Hack  v.  Leonard 
{9  Mod.  91.)  for.  relief  against 
breach  of  covenant  to  repair,  if 
not  such  as  to  make  repair  be- 
fore the  end  of  the  term  imprac- 
ticable, disapproved.  141 
See  Trust,  4. 
COVENANT     TO    DEVISE    or 
LEAVE. 

1.  Covenant  to  leave  a  portion  of 
the  personal  estate  as  upon  an 
intestacy  does  not '  prevent  the 
covenantor's  expending  the 
whole ;  or  admit  his  reserving 
part  for  his  own  benefit,  nor 
consequently  investing  it  in  land. 

66 

2.  Father,  under  covenant  for  an 
equal  division  at  his  death  of 
all  the  property  he  should  die 
seised  or  possessed  of  between 
his  two  daughters  or  their  fam- 
ilies, though  he  retains  the 
power  of  free  disposition  by  act 
in  his  life,  cannot  defeat  the 
covenant  by  a  disposition  in  ef- 
fect testamentary;  as  by  reser- 
ving to  himself  an  interest  for 
life.    Fortescue  v.  Hennah,  67 

CREDIT  OF  WITNESS. 

See  Practice,  6. 
CREDITOR  AND  DEBTOR. 
See  Bill  of  Exchange,  14.     Con- 
sideration,  1.     Decree,   1,  2. 
Fraud,   1.      Limitation,  5,   8. 
Practice,  11. 
CROSS-REMAINDERS. 

1.  Under  a  devise  in  trust  to  settle 
on  the  devisor's  children  in  equal 
shares  and  proportions  undivi- 
ded for  and  during  their  respec- 
tive lives,  with  remainder  to 
their  issue  severally  and  respec- 
tively in  tail  general,  with  cross 
remainders  over,  there  being 
two  daughters,  cross  remainders 
inserted,  not  only  among  the 
several  children  of  each,  but  al- 
so as  between  the  two  families. 
Home  v.  Barton.  398 

2.  Implication  of  cross  remainders 
under  a  direction  in  default  of 
such  issue  to  go  over.  400 
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CROWN. 

See  Bankrupt,  15^  51.     Lunatic, 
4,  5,  8. 
CUSTOM. 

See  Copyhold,  1,  3,  3,  4. 
CUSTOM  OP  LONDON. 

The  custom  of  London  attaches 
only  on  the  property  the  free- 
man has  at  his  death ;  but  a  dis- 
position, not  to  take  effect  until 
after  his  death,  though  by  m  ir- 
revocable instrument,  is  a  fraud 
upon  the  custom.  72 

CUSTOMER  AND  BANKER. 
See   Bankrupt,  2.      Bill  of   l^x- 
change.     Evidence,    L      Prin- 
cipal and  Surety.     Short  Bill. 
CY  PRES.— See  Charity,  1,  3. 
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DEBTOR  AND  CREDITOR. 
Death  of  the  debtor  in  prison  by 
commitment  of  a  Court  of  Equity 
for  breach  of  an  order  of  pay- 
ment under  an  award  does  not  ex- 
tinguish the  debt,  as  on  a  writ 
of  capias;  the  former  not,  as 
the  latter,  excluding  other  rem- 
edies;  and  the  Statute  James  I 
preventing  satisfaction.  ilftV- 
dred  v.  Robinson.  585 

See   Bill    of  Exchange,   14 
Consideration.     Decree,  1. 
2.     Fra^d,  I.     Limitation, 
5,  8.     Practice,  11. 
DEBTS.— See  Charge,  2. 
DECLARATION. 
See  Pleading,  1. 
DECREE. 

I.  Right  of  creditor  by  Decree, 
or  judgment  to  come  in  under  k 
general  Decree,  without  revi- 
ving. Mildred  v.  Robinson.  585 
v2.  Decree,  though  equal  to  a  judg- 
ment as  to  personal  estate,  does 
not  afibct  land.  Mildred  v 
.  Robinson,  .    585 

DECREE  BY  DEFAULT. 

See  Practice,  19. 
DEED. 

^ee  Election,  6,  7.     Execution,  1, 
2.  .  Will,  L 


DEED,   LOST.— See  Mortgage,  9. 
DEED  OF  SEPARATION. 

See  Baron  and  Feme,  1. 
DEFAULT.— See  Practice,  19, 
DELIVERY.— See  Execution,  1. 
DEMURRER. 

See  Limitation,  1,  3. 
DEPOSIT. 

I.  Inference  from  a  mortgage  and 
the  .  want  of  indorsement  upon 
some  bills  in  a  ren;iittance,  that 
the  object  as  to  the  whc4e  was 
deposit,  not  discount.  231 

^2.  Bill  remitted,  indorsed,  merely 
to  enable  the  person  receiving 
it  to  raise  money  to  meet  future 
advances,  is,  while  retained,  a 
mere  deposit,  applicable  to  the 
demands  of  the  remitter,  sub- 
ject to. the  right,  linder  the  in- 
dorsement,  of    constituting    a 
third  person  creditor  by  nego- 
tiating it ;  who  in  case  of  bank- 
ruptcy will  prove.  232 
3.  Deposit  of  deeds  until  a  mort- 
gage, as  evidence  of  an  agree- 
ment for  a  mortgage,  a   good 
equitable  title.  •                     258 
See  Bill  of   Exchange,  13. 
Fraud,  2.  Mortgage,  3,  4, 5. 
DEPOSITIONS. 

See  Practice,  2,  27. 
DESCRIPTION,  ERRONEOUS. 
See  Ambiguity.     Legacy,  2, 3, 5. 
DEVISE. 

1.  Distinction  extremely  nice,  per- 
haps not  easy  of  application,  be^ 
tween  a  charge  on  a  devised  es- 
tate, to  be  created  by  the  act  of 
another,  and  a  charge  created 
by  the  devisor ;  to  the  extent  of 
that  charge  the  intention  appear- 
ing on  the  face  of  the  Will  not 
to  give  to  the  devisee :  .in  the 
former  case  the   heir   has    no 

.  claim  ;  in  the  latter,  the  partic- 
ular object  failing,. he  takes  to 
the  extent  of  the  charge.      363 

2.  Question  on  execution  of  a  de- 
vise to  be  determined  by  a  Ju- 
ry, if  the  heir  insists,  on-  an  id- 
sue,  although  all  the  three  wit- 
nesses speak  to  the  sanity  of  the 
devisor.  500 
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DEVlSE—coniinued, 

3.  The  course  upon  a  bill  to  estab- 
lish a  devise  is  an  issue,-  for  the 
satisfaction  pf  the  Court.      501 

4.  Distinction  between  ejectment 
and  issue,  Devisavit^  ifel  non; 
upon  which  this  Court  looks  at 
the  whole  record,  and  requires 
all  the  witnesses  to  be  exam- 
ined ;  who  are  the  witnesses  of 
the  Court,  not  of  the  parties. 

609 

5.  Where  it  was  impossible  to  as- 
certain the  mistake  in  a  devise, 
the  name  belonging  to  one,  the 
description  to  another,  it  was 
held  void  for  uncertainty.     604 

6.  (Ante,  Vol.  XVIII.  368.) 

The  Decree  in  favor  of  the 

great  nephew,  as  devisee  of  the 

Lincolnshire  estate,  affirmed  on 

Appeal.     Chambers  v.  Brazk- 

Jord.  652 

7.  Latent  ambiguity  under  a  de- 
vise, where  there  are  two  per- 
sons of  the  name ;  and  evidence 
is  admissible  :  not  if  it  appears 
on  the  Will,  who  was  intended. 

654 

8.  Different  devises  in  the  same 
Will  not  affected  by  the  circum' 
stance,  that  the  devisees  are  in 
the  same  relation  to  the  devisor, 
unless  there  are  words  by  gram 
matical  construction  connecting 
the  two  devises  or  the  same 
object  is  stated  as  to  both.    655 

See  Conversion  of  Estate,  4. 
Copyhold,  6.  Estate,  Ab- 
solute. Estate  Tail.  Ev- 
idence, 7,  8,  12.  Heir. 
Relations,  1. 
DISCHARGE. 

Charge  by  admission  discharged 
only  by  showing  the  application 
immediate  on  the  receipt  of  the 
money,  as  one  transaction,  not 
by  distinct^  independent  items 
on  the  other  side  of  the  account. 
Jtohinsoh  v.  8cotney,  582 

See  BiH  of  Exchange,  14. 
DISCOUNT. 
See  Bill  of  Exchange,  7,  8,  9, 10. 
13.    Deposit. 


DISHONOR. 

See  Bill  of  Exchange,  11,  12. 
DISTRIBUTION. 

See  Annuity,  6,  9. 
DORMANT  PARTNER. 

See  Partner,  1,  2,  3,  4,  6,  7,  10, 
11. 
DOUBLE  PORTION. 

See  Satisfaction. 


ELECTION. 

1.  Plaintiff,  suing  for  equitable  re- 
lief, part  of  which  only  could 
be  had  at  law,  not  entitled  to 
elect;  but  can  proceed  at  law 
only  by  leave  of  the  Court.  A 
Receiver,  appointed  at  his  in- 
stance, who,  though  his  officer, 
ought,  as  indifferent,  to  restrain 
him,  not  aided  by  an  Order  for 
liberty  to  distrain  without  his 
undertaking  to  proceed  no  far- 
ther at  law.     mils  V.  Fry,  277 

2.  Devise  to  a  son,  recommending 
him  to  continue  his  cousins,  A. 
and  B.,  in  the  occupation  of 
their  respective  farms,  in  the 
county  of  W.  as  heretofore  and 
so*  long  as  they  continue  to  man- 
age the  same  in  a  good  and  hus- 
bandlike manner,  and  to'  duly 
pay  their  rents.  A* trust  for  the 
cousins,  who  had  been  tenants 
at  will ;  and  the  son,  being  the 
heir,  was  put  to  his  election. 
Tibhits  r.  Tibbits,  656 

3.  As  to  the  .  effect  of  election 
against  the  Will,  whether  com- 
pensation or  forfeiture,  Quare. 
Tibbits  v.  Tibbits,  656 

4.  Right  of  election  barred  by  ac- 
quiescence. 662,  663 

5.  Origin  of  election  in  the  .Civil 
Law.  663 

6.  Election  upon  a  deed.  Green 
V.  Crreen,  665 

7.  Distinction  upon  election  be- 
tween a'  Deed  and  a  Will. 
Whether  in  the  latter  case  the 
principle  is  forfeiture  or  com- 
pensation only,  Q^uDre :  but  up- 
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ELECTION— continued, 

on  election  against  a  marriage 
settlement,  as  operating  a  coo- 
'  tract  an  Injunction  was  granted 
on  the  principle  of  fcn-feiture. 
Chreen.  v.  Green,  665 

See  Partner,  6. 
ENROLMENT.— See  Registry. 
EaUITABLE  LIEN. 

See  Deposit,  3.     Fraud,  2.    Mort- 
gage, 3,  4,  5. 
EaUITABLE  MORTGAGE. 
See  Bankrupt,  45.     Mortgage,  5, 
11. 
ERRONEOUS  DESCRIPTION 

See  Ambiguity.     Legacy,  2,  3,  5. 
ESCHEATOR— See  Lunatic,  14. 
ESTATE. 

See  Conversion  of  Estate. 
liSTATE    ABSOLUTE    or    for 
LIFE. 

1.  Bequest  to  a  woman  of  a  fund 
with  the  interest  thereon  to  be 
vested  in  trustees,  the  income 
arising  therefrom  to  be  for  her 
sole  use  and  benefit^  vests  the 
capital  for  her  separate  use.  Ad- 
amsan  v.  Amdtage,  416 

2.  In  a  devise  of  real  estate  words 
of  limitation  required  to  give 
more  than  an  estate  for  life ;  as 
are  words  of  qualification  to  re- 
strain the  extent  and  duration 
of  the  interest  in  personal  prop- 
erty.     ♦  41« 

3.  Bequest  of  the  produce  of  a 
fund  is  a  gift  of  that  produce 
in  perpetuity,  and  consequently 
of  the  fund  it88|f ;  unless  not 
the  intention  on  the  face  of  the 
Will.  418 

4.  Intention  extremely  improbable 
to  give  the  same  person  first  the 
estate  for  life,  and  afterwards 
the  fee  :  but  that  is  often  the  le- 
gal effect,  whatever  may  be  the 
intention;  and  the  limitations 
may  be  so  consistent  as  to  carry 
the  fee,  and  not  so  uncertain  as 
to  let  in  the  heir.  655 

See    Estate    Tail,  4,  5,  6. 
Perpetuity. 
ESTATE  TAIL. 

1.  Residuary  trust  by  Will  to  ap- 


ESTATE,  mc—cmiHmied. 

ply  the  rents  and  profits  for  A. 
during  his  life  and  afterwards 
for  the  heirs  of  his  body,  if  any, 
and  in  default  of  such  issue 
over,  an  estate  tail  in  the  real 
estate :  and  the  absolute  inter- 
est in  the.periional.  Ehmi  v. 
Easan.  73 

2.  Devise  to  the  use  of  the  devi- 
sor's second  son,  A.  for  life 
without  impeachment  of  wa^te, 
and  from  and  after  his  decease 
to  the  heirs  of  his  body,  to  take 
as  tenants  in  common  and  not 
as  joint-tenants ;  and  in  case  of 
his  decease  without  issue  to  the 
devisor's  eldest  son  B.,  bis  heirs, 
&c. ;  and  in  case  both  sons 
should  die  before  twenty-one, 
over :  an  estate  tail  in  the  land, 
and  absolute  interest  in  person- 
alty, bequeathed  with  it  Bet^ 
nett  V.   Ear!  of    TankerviUe. 

170 

3.  Necessary  ccmstruction  of  a  de- 
vise over  upon  death  without  i»> 
sue  an  indefinite  failure  of  is- 
sue; and  the  intention  of  pre- 
ferring all  the  issue  to  the  re- 
mainder-man cannot  be  efiee- 
tuated  in  any  other  way  than 
by  an  estate  tail.  178 

4.  Devise  to  A.  for  life :  remain- 
der to  trustees,  to  preserve  con- 
tingent remainders:  remainder 
to  the  heirs  of  his  body,  with 
remainders  over  f<^  'life,  and  in 
tail  male;  declaring,  that  the 
respective  devises  to  A.  &c. 
'*  and  to  their  respective  heirs 
male,"  are  on  condition  of  tak- 
ing the  testator's  name;  the 
residue  of  the  personal  property 
bequeathed  to  A.  on  attaining 
the  age  of  twenty-four ;  to  go 
over,  if  he  died  under  twenty- 
four  without  leaving  any  child 
or  children  living  at,  or  bom  in 
due  tinne  after,  his  death.  Cod- 
icil giving  an  after-purchased 
leasehold  for  years  for  such  es- 
tate and  estates  and  in  such 
manner  and  form  as  the  real  esL 
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EST^ATE  TAIL— con/irttiec?. 

tates  are  devised  by  the  Will  ; 
and  with,  under,  and  subject  to, 
the  like  limitations,  trnsts,  con- 
ditions, &.C.  A.  takes  an.  estate 
tail  in  the  freehold,  and  the  ab- 
solute interest  in  the  leasehold, 
estates.     BfOumcker  t.  BagoL 

574 

5.  Right  of  the  first  tenant  m  tail 
to  the  absolute  interest  in  per- 
sonal property  bequeathed  to  go 
as  heir-looms  with  real  estate. 

580 

6.  Estate  with  furniture  of  the 
house  limited  to  A.  and  such 
heir  of  her  body  as  should  be 
living  at  her  death,  and  in  de- 
fault of  such  remainder  over,  an 
estate  tail ;  and  consequently 
the  absolute  interest  in  the  fur- 
niture. 580 

EVIDENCE. 

1.  Entries  in  banker's  books,  not 
proved  to  have  been  communi- 
cated to  the  customer,  not  ev- 
idence tigainst,  but  may  be  for, 
him.     Ez  parte  Pease.  25 

2.  No  instance  of  this  Court  tak- 
ing notice  of  an  affidavit  be- 
fore a  Justice  of  Peace  in  Scot- 
land ;  though  the  Courts  of  late 
liave  acted  upon  affidavits  before 
Judges  of  the  superior  Courts 
there.  344 

3.  In  Equity  objection  ta  the  com- 
petence of  a  witness  from  inter- 
est not  waived  by  cross-examin- 
ation. Moorhouse  v.  De  Pas- 
sou.  433 

4.  At  law  objection  to  the  compe- 
tence of  a  witness  waived  by 
pursuing  his  cross-examination, 
after  his  interest  appears ;  which 
formerly  could  be  inquired  into 
only  on  the  wtir  dire:  now,  if 
interest  comes  out  at  any  peri- 
od, the  evidence  is  rejected.  434 

5.  The  objection  to  a  creditor,  as  a 
competent  witness  to  sustain  a 
Commission  of  Bankruptcy ,can- 
not  be  taken  by  himself,  to  pr^ 
elude  his  examination.  Ex 
parte  Chamberlmn.  4dl 


EVIDENCE— ccmftVitttfrf. 

6.  Witness  obliged  to  give  testi- 
mony, though  it  aifects  his  civil 
right.  482 

7.  On  the  trial  x)f  an  issue,  deviso' 
vity  vel  non,  all  the  subscribing 
witnesses  must  be^xamined,  ex- 
cept in  cases  of  necessity,  as 
death,  insanity,  or  absence 
abroad,  or  the  heir  waives  his 
right.     Bootie  v.  BlundelL  494 

8.  The  rule,  requiring  the  examin- 
'  ation  of  all  the  witnesses  to  a 

devise,   not    merely   technical. 

500 

9.  Examination  of  all  the  witnes- 
ses to  a  devise  not  a  technical 
rule:  the  decision  binding  the 
heir'e  right  to  repeated  ejects 
ments,  until  so  vexatious  as  to 

>    call  for  Injunction.  502 

10.  No  new  triid  upon  the  improper 
rejection  of  evidence,  if  the 
Court,  judging  upon  the  whole 
record,  is  satisfied,  that  the  ver- 
dict is  right.  503 

11.  Witness,  impeaching  his  own 
act,  to  be  received  with  the 
most  scrupulous  jealousy.     504 

12.  General  rule^  in  proving  a  Will 
against  the  heir,  that  all  the  wit- 
nesses must  be  examined ;  that 
general  rule  admitting  necessary 
exceptions,  as  death,  or  absence 
out  of  the  kingdom,  and  perhaps 
not  applying,  where  the  Will  is 
not  wholly,  but  only  partially,  in 
question.,  505 

13.  Subsequent  paper,  though  ev- 
idence of  competence  of  a  tes- 
tator, regarded  with  considera- 
ble jealousy;  ashe  is  not  permit- 
ted to  prove  his  own  sanity.  In- 
ference, that,  if  not  then  con- 
scious of  his  competence  at  the 
previous  time,  he  would  have 
re-executed  the  Will.  506 

14.  Proof  against  the  denial  of  all 
the  witnesses  to  a  Will  of  their 
attestation.  507 

15.  Commission  to  examine  witnes- 
ses abroad  executed  and  re- 
turned ;  the  Defendant,  who  bad 
not  interrogatories  prepared,  not 
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having  had  the  opportunity  of 
cross-examining.  A  new  Com- 
mission granted  for  that  pur- 
pose; the  Defendant  to  state, 
whom  he  wishes  and  undertakes 
to  cross-examine ;  but  the  Plain- 
tiffs depositions  not  suppressed. 
Campbell  v.  ScougaL  552 

16.  Commissioners  for  examination 
of  witnesses  are  to  act  impar- 
tially; though  to  a  certain. ex- 
tent they  have  under  their  par- 
ticular care  the  interest  of  the 
party  appointing  them.     ^    553 

17.  As  to  the  modern  practice  in 
country  causes  to  supply  inter- 
rogatories from  time  to  time,  un- 
til the  supply  of  witnesses  is  ex- 
hausted, Quare,  554 

18.  Practice  formerly  to  prepare  all 
the  interrogatories  both  for 
cross-examination  and  original 
examination  of  Defendant's  wit- 
nesses before  Commission  open- 
ed. 555 

19.  Instances,  after  Commission  ex- 
ecuted, of  a'  new  Commission 
granted  or  refused  to  a  Defen- 
dant, not  having  interrogatories 
prepared,  at  discretion ;  to  be 
granted  with  very  deliberate  at- 
tention to  the  circumstances, 
not  suppressing  the  depositions 
taken  ;  but,  if  necessary,  and  a 
reasonable  account  given,  why 
the  Defendant's  case  was  not 
brought  forward  under  the  first 
Commission,  allowing  him  a  new 
one  for  cross-examination  and 
the  direct  examination  of  his 
witnesses.  556 

20.  Evidence  of  testator's  declar- 
ations, previous  and  subsequent 
to  his  Will,  as  to  his  intention 
admitted,  but  of  little  weight 
against  what  passed  at  the  time 
of  making  it.  649 

21.  Depositions  in  perpetuam  ret 
memoriam  not  published  in  the 
life  of  the  witness  except  on  in- 
capacity to  travel  by  sickness, 
&C.;  ^uch  Orders,  except  in 
the  excepted  cases,  proceeding 


EVIDENCE— cofiftmiccf. 

on  affidavit  of  the  death  m  the 
witness ;  some  expressly  declar- 
ing, that  the  depositions  of  the 
other  witnesses  shall  not  be 
rea4.     Morrison  v.  Arnold,  670 

22.  Implication,  that  witnesses  to 
a  Will  saw  the  testator  execute, 
if  so  situated,  that  they  might 
have  seen  him :  not,  where  they 
were  in  an  adjoining  room,  and 
could  not.  671 

23.  Distinction  between  examination 
in  perpetuam  rei  memorictm  and 
de  bene  esse.  In  a  suit  for  the 
former  purpose  afler  the  exam- 
ination there  is  an  end  of  the 
cause.  671 

See  Attorney  and  Client,  2, 3. 
fiond,  1,2.  Commitment, 
1.  Conversion  of  Estate, 
6.  Devise,  4,  7.  Exam- 
ination de  bene  esse.  Ex- 
ecutor, 3,  4,  5.  Felcm,  I. 
Legacy,  5,  7.  Limitation, 
3.  Mortgage,  6.  Prac- 
tice, 15,  16,  26,  27.  Pre- 
sumption. Privilege. 
EXAMINATION. 

Examination  to  points  not  in  issue 
of  no  effect.  600 

See  Practice,  3,  4,  6,  20,  21, 
22,  23,  24,  25,  27,  28. 
EXAMINATION   ABROAD. 
'  See  Evidence,  15. 
EXAMINATON  de  bene  esse. 

1.  Examination  de  bene  esse  grant- 
ed to  Plaintiffs  in  a  Bill  to  per- 
petuate testimony  after  subpoe- 
na served,  but  before  appear- 
ance of  infant  Defendants,  in 
contempt  by  the  Messenger's 
Return,  that  they  had  abscond- 
ed and  were  not  to  be  found, 
on  affidavit  of  the  materiality 
of  the  evidence  and  danger  of 
its  loss,  and  undertaking  to  pro- 
ceed with  all  due  diligence  to 
issue  and  examination  in  chief, 
to  be  proved  before  publication 
of  the  depositions  de  bene  esse, 
Frere  v.  Green.  319 

2.  Examination  de  bene  esse  not  ex- 
tended beyond  the  cases  of  a 
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EXAMINATION,  etc.— continued, 
single  witness,  the  age  of  70, 
and  dangerous  illness,  to  a  pris- 
oner, charged  with  a  capital  fel- 
ony.    Anon.  321 

EXAMINATION    in    perpetuam 
MEMORiAM. — See  Evidence,  2 1 ,  23. 

EXAMINER.— See  Evidence,  16. 

EXCHEaUER. 

See  Injunction,  3, 4.    Practice,  16. 

EXECUTION. 

1 .  Deed  not  to  be  represented  as 
sealed,  until  the  seal  is  put  by 
the'  party  to  the  wax  or  wafer. 
Whether,  having  sealed,  he  can 
be  heard  to  say,  he  had  not  de- 
livered, Quare.  296 

2.  Signing,  as  well  as  sealing,  a 
common  bond,  for  money,  un 
necessary.  296 

See  Devise,  2. 
EXECUTOR. 

(Ante,  Vol.  XVII.  435.) 

1.  The  Decree  affirmed  on  Appeal. 
Langham  v.  Sanford.  641 

2.  Against  the  claim  of  an  Execu- 
tor to  the  residue  no  stress  laid 
on  a  direction  for  payment  of 
his  legacy  out  of  the  personal 
estate.  642 

3.  Legacy  to  an  Executor,  pecuni 
ary  or  specific,  raises  a  strong 
and  violent  presumption,  that  he 
was  not,  when*  the  WiH  was 
made,  intended  to  take  the  res- 
idue beneficially;  to  be  rebut- 
ted in  equity  by  parol  evidence, 
clear  and  strong,  of  intention, 
that  he  shall  take  it.  643 

4.  Parol  evidence  not  admissible, 
where  it  appears  clearly  and 
conclusively  on  the  face  of  the 
Will  that  the  Executor  was 
meant  to  be  a  trustee  of  the  res- 
idue :  nor,  if  the  legacy  appears 
clearly  not  inconsistent  with  his 
taking  the  residue.  643 

5.  Legal  right  of  Executor  to  the 
residue,  unless  a  strong  and  vi 
olent  presumption  to  the  con 
trary:  which  a  legacy  to  him 
affords  ;  liable  to  be  rebutted  by 
parol  evidence  of  intention,  that 
he  shall  have  it.  646 


EXECUTOR— continued. 

6.  Question,  whether  Executor, 
when  appointed,  was  intended  to 
have  the  residue,  always  deter- 
mined by  the  Court.  646 

7.  Executors  not  excluded  from  the 
residue  by  a  legacy  to  one*  or 
unequal  legacies  to  all.         648 

8.  Testator  presumed  to  know  the 
law,  viz.  that  a  legacy  to  his  ex- 
ecutor excludes  him  from  the 
surplus.  648 

9.  Distinction  between  the  effect 
of  an  incomplete  residuary  dis- 
position by  the  Will,  or  by  a 
codicil  upon  the  Executor's  le- 
gal right  to  the  residue.        651 

See  Trust,  3. 
EXONERATION. 

i.  Exoneration  of  the  personal  es- 
tate from  the  payment  of  debts 
upon  the  plain  intention,  collect- 
ed from  the  whole  Will.  Boo- 
tk  V,  BbindelL  494 

2.  To  exempt  the  personal  estate 
from  the  debts .  express  words 
are  not  necessary ;  there  must 
be  plain  intention  and  necessa- 
ry implication,  t.  e.  not  resting 
on  conjecture,  but  sufficient  to 
convince  the  Judge.  51 7 

3.  The  personal  estate  first  liable, 
in  equity  at  least,  to  the  debts. 
Its  amount,  unless  apparent  -on 

<  the  face  of  the  Will,  makes  no 
difference.  Not  sufficient  that 
the  real  estate  is  charged,  un- 
less the  personal  estate  is  dis- 
charged. 518 

4.  Upon  the  question  of  exoner- 
ation of  the  personal  estate  stress 
laid  on  the  circumstances,. that 
the  same  persons  are  to  deal 
with  the  real  and  personal  es- 
tates. 520 

5.  The  personal  estate  first  liable 
to  the  debts ;  unless  the  inten- 
tion is  clearly  to  exempt  it,  and 
throw  them  wholly  on  the  real ; 
for  which  express  words  are  not 
necessary.  521 

6.  Lord  Thurlow's  and  Lord  North- 
ington's  opinions,  that  there  is 
no  difference  upon  the  question 
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EXONERATION— con/miwdL 

of  exonerating  the  personal  es- 
tate from  giving  it  to  the  per 
son  appointed  executor.        522 

7.  Weight  of  the  clause,  appoint- 
ing the  trustees  of  the  real  es- 
tate charged  with  the  debts,  ex- 
ecutors, depending  upon  the 
whole  Will.  623 

8.  Upon  the  question,  whether  the 
real  estate  is  exonerated,  the 
Court  is  neither  to  go  bj  con- 
jectore,  nor  to  require  an  inten- 
tion so  clear  that  no  one  can 
say  it  is  otherwise.  If  the  mind 
of  the  Judge  is  convinced  of 
the  intention,  he  is  bound  to  de- 
clare it.  526 

9.  To  exempt  the  personal  estate 
from  payment  of  the  debts,  the 
intention,  not  merely  to  charge 
the  real  estate,  but  so  as  to  dis- 
charge the  personal,  must  be 
collected  from  the  whole  will  so 
clear,  as  to  convince  the  judi 
cial  mind,  which  is  to  deter- 
mine. 526 

10.  Generally  the  personal  estate  is 
the  primary  fund  for  debts,  fu 
neral  expences,  and  legacies  not 
given  out  of  a  particular  fund. 

527 

11.  (lenerally  the  trustees  of  the 
real  estate  being  the  executors 
is  against  the  intention  to  ex- 
empt the  personal  estate  from 
the  debts :  but  may,  under  cir- 
cumstances, turn  the  other  way  : 
as  if  they  have  legacies  payable 
only  out  of  the  real  estate. 

527 

12.  As  to  the  effect,  upon  the  ques- 
tion whether  the  personal  estate 
is  exonerated  from  the  debts,  of 
the  distinction,  whether  it  is  giv- 
en as  residue,  or  as  the  person- 

.  al  estate  simply,  or  ailer  enum- 
*    erated  articles  of  a  nature  not 
applicable  to  the  payment    of 
debts,  Qu€Brc, 

The  weight  of  such  circum- 
stances and  of  the  inference 
from  a  strict  settlement  of  an 
intention  to  preserve  the  real  es- 


EXONERATION— cimemifed: 

tate,  depends  on  *  the  wh<^e  of 

the  Will.  531 

13.  On  the  question  of  exonerating 

the    personal  estate  from    the 

debts  great  stress  has  been  laid 

on  the  real  estate  being  made 

liable  to  the  funeral  expenses, 

&c. 

,    .     Sec  Charge,  2. 

EXPLANATORY  ANSWER. 

See  Answer,  1. 


FACTOR. 
See  Bankrupt,  3.     Bill   of  Ex- 
change, 2,  5. 
FAMILY.— See  Heir,  1,  2,  3. 
FARTHER  ANSWER. 

See  Answer,  1. 
FARTHER  EXAMINATION. 

See  Practice,  20,  22, 23,  24. 
FEE.— See  Counsel  and  Client,  1. 
FELON. 

l.Plea  without  oath  of  PlaintiflTs 
conviction  for  Felony  to  a  bill 
by  the  residuary  legatee  for  an 
account  of  the  personal  estate 
of  a  testatrix,  who  died  afler  the 
conviction,  but  before  sentence 
of  transportation  completed,  al- 
lowed: the  conviction  proved 
by  the  record  alone;  and  not 
necessary  to    state    even    the 

identity  upon    oath.    v. 

Davis.  81 

2.  Whether  a  person,  returned  af^ 
ter  sentence  of  transportation 
suffered,  cannot  acquire  prop- 
erty, Qumre.  82 
FEME  COVERTE.— See  Baron. 
FEME  SOLE.— See  Set-off,  I. 
FIRE  INSURANCE. 

See  Covenant,  1. 
FORECLOSURE. 

See  Election,  3,  7.     Mortgage,  I  . 
FOREIGN   AFFIDAVIT. 

See  Commitment,  1. 
FORFEITURE. 

See  Covenant,  2.     Felon,  1. 
FRAUD. 

1.  Assignment  of  furniture,  &c.  by 
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FRAUD— con^tiitterf. 

a  debtor  to  his  creditors  in  sat- 
isfaction of  their  debts,  retain- 
ing possession  under  a  den^ise 
at  a  rent,  and  afterwards  taking 
a  re-assignment  from  some  on 
•  payment  of  their  debts,  with  in- 
terest, though  it  would  be  void 
.  as  against  creditors,  established 
between  the  parties  against  the 
answer,  insisting,  that  the  deed, 
though  absolute  upon  the  face 
of  it  with  a  fraudulent  purpose, 
was  intended  only  as  a  security ; 
and  the  circumstances  preclud- 
ing any  legal  remedy.  Bald- 
win V,  Cawthorne.  166 
2r  Grant  of  annuity  void  {or  want 
of  a  memorial  registered ;  being 
char|[ed  on  an'  estate  of  less  an- 
nual value  than  the  annuity ;  the 
grantor,  being  the  grantee's  at- 
torney, preparing  the  security, 
and  depositing  the  title-deeds; 
but  misrepresenting  the  value 
of  the.  estate :  proof  admitted 
under  his  bankruptcy  only  for 
the  money  advanced,  with  liber- 
ty to  file  a-  bill  for  an  equitable 
lien  upon  the  fraud  and  the  de- 
posit. Ex  parte  Wright,  255 
See  Bankrupt,  28,  29. 

FRAUDULENT  DEVISES  (Stat, 
op). — See  Charge,  2. 

FREEMAN. 
See  Custom  of  London. 


GAS. — See  Nuisance,  L 
GENERAL  ORDER  in  BANK- 

RUPTCY.  616,  n. 

GRANT. — See  Presumption. 
GREAT  SEAL. 

See  Lunatic,  4,  5,  8. 
GUNPOWDER. 

See  Nuisance,  1,2. 


H 

HEIR. 
1.  Devise  and  bequest  of  real  and 
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HEIR — continued, 

leasehold  estates  to  the  devisor's 
widow  and  her  heirs,  *'  in  the 
fullest  confidence  tlmt  after  her 
decease  she  will  devise  the  prop- 
erty to  my  family,"  held  an  es- 
tate for  life  only  with  remainder 
in  trust  for  the  devisor-s  heir  as 
Persona  designata,  Wright  v. 
Atkyns  (•).  299 

2.  Construction .  of  devise  to  a 
stock,  or  family,  or  house,  the 
heir  principal  of  the  house.  300 

3.  Distinction  between  an  imme- 
diate devise  afler  the  death  of 
the  first  taker  *'  to  my  family," 
and  a  trust  or  confidence  that 
he  will  devise  to  *'  ray  family." 

300 

4.  Construction  of  a  Will  devising 
specific  parts  of  the  estate  to 
certain  persons  for  their  lives, 
the  residue  after  the  death  of 
those  persons  to  others,  some  of 
whom  were  the  heirs  at  law, 
that  the  words  '*  after  the  death," 
&c.  meant  only  subject  to  the 
life  estates ;  repelling  the  impli- 
cation of  an  estate  for  life  in  the 
residue,  if  it  could  arise;  and 
whether  it  could>  where  some  of 
the  devisees  were  not  heirs, 
Quare.     Dyer  v.  Dyer,      612 

5.  Implication  of  an  estate  for  life 
from  a  devise  afler  the  death  of 
a  person  to  one  of  two  co-heirs 
of  devisor.  614 

6.  Implication,  to  disinherit  an  heir 
at  law,  must  be  necessary.    614 

7.  Devise  void  for  uncertainty  lets 
in  the  heir.  .   654 

See  Devise,  I,  2.    Election, 

2.  Estate    Absolute,    4. 
Evidence,  9, 12.     Lunatic, 

3.  Representatives.  Trust, 
2. 

HEIR-LOOM,— See  Estate-tail,  5. 
HOUSE,— See  Heir,  2. 
HOUSE  OF  LORDS. 

See  Anoeal  2. 
HUSBAND.-^ee  Baron  and  Feme. 
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(•)   Reveised: 
711.263. 
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IDIOT.— See  Lunatic. 
ILLEGITIMATE  CHILD. 

See  Satisfaction,  1,  3. 
IMPERTINENCE, 

See  Practice,  2. 
IMPLICAl'ION. 

See  Exoqeration,  2.     Heir,  4,  5, 
6. 
INCAPACITY.— See  Lunatic. 
INCLOSURE.— See  Timber,  2. 
INDORSEMENT. 

See  Bill  of  Exchange,  9. 
INFANT. 

1. 


.  Distinction  between  the  general 
jurisdiction  of  the  Court  of 
Chancery  in  the  case  of  an  in- 
fant and  in  lunacy.  122 

2.  The  Court  acts  for  an  infant 
a  trustee,  changing  property  for 
his  benefit,  but  so  as  not  to  af- 
fect his  power  over  it  even  dur- 
ing infancy,  for  instance,  his  tes- 
tamentary power  over  personal 
property.  .   122 

3.  Jurisdiction  to  direct  inquiry  as 
to  the  marriage  of  an  infant; 
whether  of  sound  mind  at  the 
time,  and  whether  for  the  infant's 
benefit  that  a  Commission  should 
issue.  289 

See  Mortgage,  1. 
INJUNCTION. 

1.  Injunction  extended  to  trespass. 

147 

2.  Injunction  against  waste :  De- 
fendant insisting  on  his  own  ti- 
tle ;  but  admitting  possession  re- 
ceived from  PlaiutifiP^  tenant 
without  his  knowledge.         154 

3.  Distinction  on  injunction  be- 
tween the  Courts  of  Chancery 
and  Exchequer.  376. 

4.  Distinction  on  injunction  in 
Chancery  and  the  Exchequer; 
here  staying  all,  if  before  action ; 
if  after,  execution  only,  n6t  tri- 
al, without  a  farther  motion  so 
to  extend  it  on  affidavit  of  bdief, 
that  the  answer  will  be  material 
on  the  trial.  377 

5.  In  injunction  cases  no  affidavit 


INJUNCTION— continued. 

as  to  the   title   after,  answer^ 
Piatt  V.  Button.  447 

6.  Jurisdiction  by  injunction  on 
danger  of  irreparable  injury  to 
property;  though,  as  public 
nuisance,  an  object  of  prosecu- 
tion by  the  Attorney-General; 
the  subject  a  corning-honse  for 
powder-mills,  from  site,  con- 
struction, &c.  imminently  dan- 
gerous to  the  neighborhood  and 
public.  Indictment  directed, 
with  an  arrangement  for  a  ^>ee- 
dy  trial,  and  preventing  im- 
minent danger  in  the  interval. 
Crowder  v.  Tinkler.  617 

7.  Jurisdiction  by  injunction, 
where  the  effect  will  be  to  stop 
a  great  trading  concern,  exer- 
cised with  caution,  not  ex  parte, 
but  on  notice,  with  the  opportu- 
nity of  opposing  on  affidavit. 
Crowder  v.  Tinkler,  617 

8.  Injunction  on  injurious  use  of 
a  body  of  water  against  using  it 
otherwise  than  as  used  before. 


See  Covenant,  1.    Interplead- 
er.    Practice,  13. 
INJUNCTION  TO  STAY  TRIAL. 

1.  Injunction  to  stay  trial  on  affi- 
davit, that  Plaintiff  cannot  safe- 
ly defend  the  action  without  dis-  * 
covery,  and  that  it  will  give  a 
good  and  effectual  defence,  not 

:  discharged  upon  the  answer  of 
one  Defendant  only. — White  t. 
Steimoacks.  83 

2.  The  truth  of  affidavit  to  sUy 
trial,  that  the  discovery  will  be 
material,  not  questionable,  nor 
the  effect  of  the  discovery  con- 
sidered, unle^  its  immateriality 
is  clear  on  the  fac^  of  the  bill, 

84 

3.  Execution,  not  trial,  staid,  where 
the  bill  and  answer  form  a  de- 
fence in  equity  though  not  at 
law.  85 

INJURY,  IRREPARABLE. 

See  Injunction,  6. 
INROLMENT. 

See  Registry. 
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INSURANCE. 

See  Covenant,   1.     Set-off;  2. 
INTEREST.— See  Legacy,  6. 
INTERESTED  WITNESS. 

See  Evidence,  3,  4. 
INTERPLEADER. 

Injunction  not  dissolved  as 
course  on  one  Answer  only  com* 
ing  in  to  interpleading  bill ;  but 
Plaintiffs  delay  to  get  in  the 
other  answers  is  a  special  ground 
for  application  to  dissolve,  or  to 
have  the  money  out  of  Court 
Hyde  v.  Warren.  322 

See  Trust,  1. 
INTERROGATORIES. 

See  Practice,  2,  3,  25,  28. 
IRREPARABLE  MISCHIEF. 
•    See  Appeal,  8.     Injunction,  6. 
ISSUE. 

Distinction  between  taking  the 
opinion  of  a  Court  of  Law  con- 
clusively, and  directing  an  issue 
for  the  satisfaction  of  this  Court, 
reserving  to  itself  the  review  of 
what  passed  at  law  with  refer 
ence  to  the  record  in  equity 

500 
See  Devise,  3,  4.   Estate-tail 


JOINT  TENANT— conhntftt/. 
words,  but  on  the  apparent  in- 
tention, collected  from  the  par- 
ticular disposition  or  the  general 
.  context.    Newton  v.  Ayscough. 

Em 

ofl  JUDGMENT.— See  Decree,  1,  2. 
JURISDICTION. 

After  issue  joined  in  an  action  in 
the  Petty-bag,  the  record  being 
transmitted  to  the  King's  Bench, 
the  Defendant,  having  judgment 
against  him,  surrendered  in  dis- 
charge of  his  bail ,-'  and  was  by 
an  Order  in  the  Petty-bag  com- 
mitted to  the  Fleet.  The  pro- 
cess becoming  supersedeable  by 
omitting  to  charge  him  in  ex- 
ecution, an  Order  of  the  King's 
Bench  on  Habeas  Corpus  was 
required  for  his  discharge  ;  up* 
on  which  an  Order  was  also 
made  in  the  Petty-bag.  Fraser 
V.  Lhyd.  317 

See  Bankrupt,  1,  4,  43,  44, 
47.  Contract,  6,  7.  Ex- 
ecutor, 6.     Injunction,  6, 

7.  Issue.    Lunatic,  4,  5, 

8.  Sewers. 


JEWISH  SYNAGOGUE. 

See  Charity,  9. 
JOINT  COMMISSION. 

See  Bankrupt,  21,  31. 
JOINT  CREDITOR. 

See  Partner,  6. 
JOINT  INTEREST. 

See  Practice,  12. 
JOINT  TENANT. 

1.  A  joint  purphase  by  two,  to 
them  and  their  heirs,  with  equal 
payments,  a  joint-tenancy ;  and 
therefore  survivorship.  AveHng 
V.  Knipe.  441 

2.  Under  a  bequest  over  afier  an 
interest  for  life  by  words  im- 
porting both  a  joint  interest  and 
a  t.enancy  in  common,  as  to 
three ''  or  the  survivor  share  and 
share  alike,"  the  period,  to 
which  the  survivorship  relates, 
depends,  not  on  any  technical 


K 


KEEPER  OF  GREAT  SEAL. 
See  Lunatic,  4,  6,  8. 

KING. — See  Bankrupt,  15.     Luna- 
tic, 4, 5,  8. 


LACHES. 

Right  of  legatee  not  bound  by 
mere  acquiescence  under  the 
mistaken  construction  of  the 
Executor.    Newton  v.  Ayscough, 

534 
See  Election,  4.     Mortgage, 
6.     Presumption. 
LATENT  AMBIGUITY. 

See  Devisef5, 7.    Legacy,  2, 3, 5. 
LEGACY. 

1.  Legacy, ''  to  the  three  children 
of  A.  the  sum  of  600/.  each." 
Four  children,  all  born  before 
the  date  of  the  Will,  entitled  to 
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LEGACY. —continued. 

600/.  each.     Oarvey  t.  Hibbert. 

125 

2.  Legacy  ''  to  my  namesake  Tho- 
mas, the  second  son  of  my  broth- 
er John,"  there  being  no  son 
named  Thomas,  established  in 
favor  of  the  second  son  Wil- 
liam ;  as  an  erroneous  descrip- 
tion, not  a  condition.  Stockdale 
V.  Bushby.  361 

3.  Bequest  by  a  testator  in  India, 
"  to  my  nearest  surviving  rela- 
tions in  my  native  country,  Ire- 
land," confined  to  brothers  and 
sisters  livihg  in  Ireland  or  else- 
where; the  addition  of  a  mis- 
taken description,  namely,  of  the 
place  of  residence,  not  vitiating 
a  gift  to  persons  otherwise  suf^ 
ficiently  described.  Nephews 
and  nieces  excluded.  Smith  v. 
Campbell  400 

4.  Under  a  bequest  to  three  persons 
named,  and  such  others  as  testa- 
tor should  afterwards  name,  no 
others  being  afterwards  named, 
whether  those  named  should  not 
take,.  Quare.  490 

5.  Legacy  "  to  Robert  C.  my  neph- 
ew, the  son  of  Joseph  C."  Oth< 
er  clauses  describing  **  my  neph- 
ew, Robert  C."  generally ;  and 

'  one  legacy  *'  to  my  nephew  Rob- 
ert C.  the  son  of  John  C."  The 
testator  had  only  two  brothers, 
John  and  Thomas  C,  each  hav- 
ing a  son,  named  Robert  C,  pa< 
rol  evidence  admitted  to  resolve 
this  latent  ambiguity  ;  showing 
intimacy  with  the  son  of  John, 
and  very  slight  knowledge  of  the 
other :  and  the  legacy  was  de- 
creed to  the  former.  Careless 
•  V.  Careless.  601 

6.  Legacy  without  any  'interest  to 
A.,  if  claimed  within  five  years 
from  the  testator's  death :  if  not, 
the  same  sum  wfthout  interest 
as  aforesaid  to  B. ;  no  claim  be* 
ing  made  by  A.,  decreed  to  B., 
with  interest  from  the  end  of  five 
years  at  4  per  cent.  Careless  v. 
Carekss.  ^  601 


hEGACY— continued. 
7,  Evidence  admissible  to  resolve  a 
latent  ambiguity  upon  facts  de- 
hors the  Will ;  as  upon  a  legacy 
to  the  testator^s  nephew  Robert, 
there  being  two  nephews  of  that 
name,  presumption  in  fwar  of 
one,  proved  to  have  been  inti- 
mately  known  to  the  testator. 

604 
See  Ambiguity.    Charge,  2. 
Charity,  9,  10.     Execator, 
'  1,2,3,4,5,7,8.     Laches. 
Satisfaction,  1 , 2.    Specific 
Legacy. 
LESSOR  AND  LESSOR. 

See  Bankrupt,  7. 
LIEN. 

1.  No  lien  on  a  ship  abroad  can  be 
created  by  parol,  nor  by  bills  of 
exchange  drawn  by  the  Master ; 
unless  upon  mistake,  clearly  es- 
tablished, the  instrument  can  be 
corrected ;  as  in  the  case  of  a 
joint  bond,  intended  to  be  joint 
and  several.     Ex  parte  Halket. 

474 

2.  Lien  on  a  ship  abroad  by  bill  of 
sale.  475 

See  Bankrupt,  10.     Deposit* 
3.     Fraud,  2.     Mortgage. 
Vendor  and  Vendee,  1. 
LIMITATION. 

1.  Demurrer  upon  the  Statute  of 
Limitations  to  a  bill  for  an  ac- 
count, stating  that  no  demand 
was  made  for  twelve  years.  Jbs- 
ter  V.  Hodgson.  180 

2.  Whether  the  allegation,  that  the 
.  parties  dealt  as  merchants,  ioi- 

plies,  that  the  accounts  are  mer* 
chants'  accounts  within  the  Sta- 
tute* of  Limitations.  Qutare. 
Foster  y.  Hodgson,  180 

3.  The  Statute  of  Limitations  not 
given  in  evidence  at  Law  ; 
whether  a  good  defence  by  de- 
murrer, Qu<ere.  185 

4.  Conflicting  opinions  formerly  on 
the  exception  in  the  Statute  of 
Limitations  as  to  merchants'  ac- 
counts, whether  barred,  if  no 
item  within. six  years  (as  now 
decided ;  Barber  v.  Barber^  an- 
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UMITATION— continued, 

te,  Vol.  XVIII.  286),  or  except- 
ed generally.  180 

5.  The  creditor's  not  the  debtor's 
absence  from  the  Country  takes 
the  demand  out  of  the  Statute 
of  Limitations.  200 

6.  Limitation  in  Equity  indepen- 
dent of  the  Statute.  470 

7.  The  old  decisions,  that  a  direc- 
tion by  Will  to  pay  debts  pre- 
vents a  plea  of  the  Statute  of 
Limitations,  disapproved. 

Distinction  between  debt  on 
simple  contract,  the  Statute  ad- 
mitting the  debt,  but  taking 
away  the  remedy,  and  on  bond, 
the  time  raising  a  presumption 
of  payment. 

Different  pleas  to  bond  and 
simple  contract.  *  470 

8.  The  Statute  of  Limitations  not 
applicable  to  debt  by  Decree, 
Order,  or  award.  The  time, 
while  the  debtor  is  in  custody, 
not  considered.  Mildred  v.  Rob- 
inson. 585 

See   Appeal,  2.     Bankrupt, 
41,  42.     Mortgage,  2. 

LIS  PENDENS.— See  Registry,  4. 

LONDON.— See  Custom  of  London. 

LORD  AND  TENANT. 
See  Copyhold,  1,2,3,4 

LORDS.— See  Appeal,  2. 

LOST  DEED.— See  Mortgage,  9. 

LUNATIC. 

l.Land  tax  on  a  lunatic's  estate 
redeemed  by  order  out  of  the 
produce  of  decaying  timber,  or- 
dered to  be  cut  for  payment  of 
debts  under  the  Master's  Report, 
that  it  was  for  his  benefit.  No 
Equity  for  a  charge  in  favor  of 
the  next  of  kin.  Ex  parte 
PhiUps.  118 

2.  Distinction  in  lunacy.  The 
Lord  Chancellor,  acting  under 
a  special  Commission,  does  what 
is  for  the  lunatic's  benefit ;  tak- 
ing the  advice  and  assistance  of 
the  presumptive  representatives 
in  managing  the  property ;  thus 
cutting  timber,  or  selling  real 
estate  to  pay  debts,  d&c. ;  not 


hVNATlC— continued, 

regarding  the  different  forms  of 
disposition :  the  power  over  each 
species  of  property  upon  a  lucid 
interval  being  the  same.        123 

3.  Timber  on  a  lunatic's  estate  ex 
parte  patema  cut ;  and  applied 
in  discharge  of  a  mortgage  on 
his  estate  ex  parte  matema : 
no  equity  between  the  heirs.  123 

4.  Distinction  between  the  juris- 
diction of  the  Court  of  Chan- 
cery and  that  in  lunacy,  under  a 
special  warrant  from  the  Crown, 
usually  intrusted  to  the  Keeper 
of  the  Great  Seal.  Sherwood  v. 
Sanderson.  280 

5.  Traverse  of  verdict  of  unsound 
mind  under  a  Commission,  be- 
ing the  right  of  the  party,  can- 
not be  refused ;  and  prevents 
the  Crown's  taking  the  custody, 
and  consequently  allowing  the 
costs  of  the  proceedings,  how- 
ever meritorious  :  but  they  were 
given  out  of  a  fund  of  the  lu- 
natic's in  Court,  in  a  cause,  .on 
the  principle,  on  which  the 
Court  protects  persons  in  a  state 
of  incapacity,  though  adult,  and 
not  objects  of  a  Commission ; 
assigning  guardians,  &c. 

The  costs  of  the  traverse  al- 
so, though  not  of  course  allow- 
ed :  the  lunatic  having  been  per- 
mitted herself  to  traverse  after 
a  personal  examination.  Sker-- 
wood  V.  Sanderson.  280 

6.  The  Keeper  of  the  Great  Seal 
usually  the  person,  to  whom  the 
care  of  lunatics   is   intrusted. 

283 

7.  The  private  examination  for  the 
purpose  of  a  traverse  of  a  ver- 
dict of  lunacy  under  a  Commis- 
sion is  merely  to  ascertain  the 
wish  of  the  party  to  exercise  the 
right  of  traverse.  284 

8.  Jurisdiction  in  lunacy  distinct 
from  the  Court  of  Chancery  ; 
though  usually  in  the  Keeper  of 
the  Great  Seal,  under  a  special 
warrant  of  the  Crown.         285 

9.  Verdict  of  unsound  mind  equiv* 
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alent  to  idiocy  or  lunacy :  but 
mere  incapacity  to  manage  his 
affairs  will  not  alone  support  the 
Commission.  285 

10.  Incapacity  to  comprehend  the 
most  simple  proposition  of  fig- 
ures evidence  of  unsound  mind  : 
to  be  estimated  with  reference 
to  age,  situation,  &c.  286 

]  1.  Right  of  alienee  of  lunatic  to 
traverse.  287 

12.  Commission  of  lunacy  uniform- 
ly executed  at  the  residence  of 
the  party ;  for  that  purpose  his 
mansion-house ;  if  none,  his  last 
place  of  abode.  No  instance 
of  exception,  where  he  was 
within  the  reaJm.  Convenience 
of  witnesses,  6lc.  no  ground  for 
exception.  Most  improper  to 
bring  him  into  Middlesex  for  the 
purpose  of  executing  the  Com- 
mission there.  Ex  parte  Ba- 
ker. 340 

13.  As  to  the  jurisdiction,  after  a 
Commission  of  lunacy  has  issu 
ed,  to  make  any  alteration  as  to 
the  place  of  execution,  Quare. 
Ex  parte  Baker.  340 

14.  In  lunacy  the  old  writ  to  the 
sheriff  did  not  require  a  view  of 
the  party ;  as  the  writ  to  the 
Escheator  did  as  to  an  Idiot. 

341 

15.  Will  of  a  resident  in  a  recepta- 
cle for  lunatics  established  upon 
the  then  state  of  his  mind,  com- 
pared with  antecedent  declara- 
tions, distinction,  if  not  then 
competent.  508 

16.  On  the  accidental  loss  of  a  Com- 
mission of  lunacy,  after  Inquisv 
tion  found,  order  for  a  duplicate 
Commission,  and  the  Inquisl 
tion,  which  was  recovered,  to  be 
annexed  to  it.    Ex  parte  Raine. 


17.  To  prevent  a  Commission  in  a 
case  of  weak  knind  and  small 
property,  Order,  that,  though  no 
proof  of  a  debt  should  be  made 
by  the  party  or  a  Committe,  the 
Master  shall  be  at  liberty  to  re- 
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ceive  any  proof,  satisfactory  to 
him,  by  analogy  to  the  practice 
of  taking  the  answer  of  a  per- 
son of  weak  mind  by  Guardian. 
Herbert  v.  Matthews.  611 

See  Bail,  2.    Infdnt,  1,3.  Nt 
exeat  Regno^  1. 


M 

MARRIAGE. 

1.  Peculiar  construction  upon  the 
subject  of  Marriage.  19 

2.  Provisions  by  the  Marriage  Act 
(Stat.  26  Geo.  U.  c.  23),  for  no- 
tice to  the  clergyman  as  to  the 
parties,  applying  to  be  married. 

453 
See  Ward  of  Court,  1,  2. 
MARRIAGE  SETTLEMENT. 
See    Election,  7.      Voluntary 
Deed   1 
MARRIAGE  with  CONSENT. 

1.  Real  and  personal  estate  given 
by  Will  on  marriage  with  con- 
sent and  approbation,  with  a 
limitation  over  in  case  the  de- 
visee should  marry  without  the 
full  consent,  &c  of  the  tras- 
tees,  &c.  or  refuse  to  execute 
such  settlement  as  they  should 
think  proper. 

Previous  consent  and  settle- 
ment  not  dispensed  with,  though 
under  favorable  circumstances : 
the  treaty  with  consent  of  the 
two  acting  trustees,  preparing 
the  settlement  avowedly  on  be- 
half of  all,  without  authority, 
but  with  slight  knowledge  and 
no  dissent  of  the  third;  who 
had  not  acted,  except  proving 
the  Will,  and  a  few  other  in- 
stances; and  execution  deferred 
only  from  collateral  circumstan- 
ces :  viz.  a  debt  claimed  by  the 
two  acting  trustees.  Clarke  v^ 
Parker.  1 

2.  Dangerous  jurisdiction  upon 
consent  to  marriage,  whether 
given  or  reasonably  withheld. 
The  individual,  meanbg  to  act 
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MARRIAGE  with  CONSENT— 
continued. 
.honestlj,    may    have    reasons, 
which  he  may  refuse  to  disclose. 

II 

3.  Instances  of  implied  consent  to 
marriage  by  not  expressing  dis- 
sent, and  no  good  reason  sug 
gested ;  and  of  relief  against 
withholding  consent  from  a  cor- 
rupt motive ;  consent  in  writing 
not  being  required.  11 

4.  Consent  to  marriage  may  be 
withdrawn  upon  good  reason. 

13 

5.  Distinctions  upon  consent  to 
marriage  in  Equity  and  at  Law  ; 
as  a  condition  precedent,  subse- 
quent, and  in  terrorem;  with 
reference  to  the  Civil  Law  as  to 
personal  legacies ;  as  to  real  and 
personal  estate  :  the  effect  of  a 
devise  over,  and  a  residuary  de- 
vise, as  such,  on  breach  of  the 
condition.  13 

6.  The  opinion,  attributed  to  Chief 
Baron  Comyns  (1  Atk.  375), 
that  the  consent  of  the  majority 
of  the  trustees  is  sufficient, 
spurious.  That  was  never  held 
sufficient  without  more ;  as 
where  one  withholds  his  con- 
sent for  a  vicious  or  unreason 
able  cause.  15 

7.  Validity  of  condition  for  con- 
sent of  strangers  or  their  rep- 
resentatives to  marriage.         15 

8.  No  instance,  that,  consent  of 
three  trustees  to  marriage  being 
required,  that  of  two,  not  con- 
sulting the  third,  would  be  suf- 
ficient. 17 


9.  Jurisdiction  upon  the  refusal  of  MISUNDERSTANDING 


a  trustee  to  consent  to  marriage 
from  a  vicious,  corrupt,  or  un- 
reasonable, cause,  as  a  fraud.  18 
10.  Observations  on  the  case  of 
Long  y.  Dennis  (4  Bur.  2052), 
as  going  too  far  against  condi- 
tions for  consent  of  marriage. 
The  account  there  of  Burlton 
V.  Humphries  Amb.  256,)  cor- 
rected. 19 
11.  Condition    for    marriage    with) 


MARRIAGE  with  CONSENT— 
continued. 

consent  and  approbation,  with 
a  limitation  over  on  marriage 
without  such  consent  or  appro- 
bation ;  Lord  Hardwicke's  opin- 
ion, holding  approbation  eleven 
months  after  marriage  sufficient, 
•denied  by  Lord  Thurlow.       21 

12.  Trustee  for  consent  to  marriage 
not  required  to  show  his  reason 
for  dissent.  It  must  be  shown, 
that  he  has  unreasonably  refused 
assent.  22 

13.  The  opinion,  attributed  to  Chief 
Baron  Comyns  (1  Atk.  375), 
that  the  consent  of  the  majority 
of  trustees  to  marriage  is  suffi- 
cient, spurious.  24 

14.  Portion  by  Will  on  marriage 
with  consent  of  the  executors 
or  the  major  part  of  them,  their 
or  his  executors,  &c. 

One  of  two  survivors  con- 
senting, and  the  other  declining 
to  interfere,  inquiry  directed, 
whether  the  intended  marriage 
was  suitable ;  and,  if  so,  a  pro- 
posal for  a  settlement  to  be  re- 
ceived.   Goldsmid  v.  Goldsmid. 

368 
MARRIED  WOMAN. 
See  Baron  and  Feme. 
MERCHANTS'  ACCOUNTS. 

See  Limitation,  2,  4. 
MINE. 

See  Copyhold,  3.     Practice,  10. 
Presumption,  1. 
MISTAKE. 

See  Lien,  1.    Registry,  1,  3. 
MISTAKEN  DESCRIPTION. 
See  Devise,  5.     Legacy,  2,  3,  5. 


See  Charity,  4. 
MONEY. 

See  Conversion  of  Estate. 
MONEY  PAID  into  COURT. 

See  Practice,  4. 
MORTGAGE. 

I.  Foreclosure  against  an  infant. 
The  Decree  absolute  repeats  the 
clause  ntst,  as  in  the  original 
Decree ;  giving  six  months  after 
age  to  show  cause ;  which  can 
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MORTGAGE— continued. 

only  be  error.     Williamson  t. 
Gordon.  114 

2.  Limit  of  the  Equity  of  Redemp- 
tion either  upon  the  Statute,  or 
by  analogy  to  it. 

Cases  of  exception,  infancy, 
&c.,  as  in  ejectment,  to  be  stat- 
ed in  the  Bill.  184 

3.  Equitable  lien  on  copyhold  es- 
tate by  a  deposit  of  the  copy  of 
Court  Roll.  Ez  parte  War- 
ner,  202 

4.  The  decisions  for  Equitable 
Lien  by  deposit  of  title-deeds 
disapproved.  203 

5.  Equitable  mortgage  by  a  depos- 
it of  title-deeds  established,  but 
disapproved  :  extended  by  a  sab- 
sequent  advance  by  the  same 
person  only  upon  clear  proof, 
that  it  was  upon  security  of  the 
deposit:  not  to  an  advance  by 
a  third  person,  unless  connected 
with  some  dealing  with  the  es- 
tate, and  the  person  holding  the 
deposit  a  mere  trustee,  having 
made  no  advance.  Ex  parte 
Whitbread.  209 

6.  Equity  of  Redemption  barred 
by  possession  for  twenty  years; 
unless  circumstances  are  proved 
by  the  mortgagor,  showing  an 
acknowledgment  of  his  title  by 
the  mortgagee  within  that  pe- 
riod; as  accounts  delivered  by 
the  mortgagee ;  if  by  parol  evi- 
dence, it  must  be  dear  and  un- 
equivocal. Accounts,  kept  by 
mortgagee's  receiver,  in  a  dis- 
tinct book,  and  delivered  to  the 
mortgagor,  but  without  authori- 
ty, will  not  have  that  effect. 
Barron  v.  Martin.  327 

7.  As  to  the  effect  of  accounts, 
kept  by  the  mortgagee  in  his 
own  books,  without  any  com- 
munication on  the  subject  with 
the  mortgagor,  to  keep  the  right 
of   redemption    open.    Quaere. 

333 

8.  Annual  rests  not  directed  in  the 
account,  against  a  mortgagee  in 
possession,  from  the  time  when 


MORTGAGE— continued. 

the  arrear  of  interest  was  dis- 
charged by  the  rents :  sach  di- 
rection being,  not  of  coarse, 
but  under  special  circumstances 
only,  and  never  for  a  broken  pe- 
riod. Davis  V.  May.  383 
9.  Under  a  Bill  of  Foreclosure  by 
devisee  of  a  mortgagee,  tiie 
mortgage  deed  being  lost,  a  re- 
conveyance directed,  with  an  in- 
demnity and  costs  against  Plain* 
tiff.     Stokoe  V.  Rohson.       385 

10.  Construction  of  several  instro- 
ments  as  a  mortgage;  though 
one  imported  a  purchase.  St" 
vier  v.  Greenway.  413 

11.  Equitable  mortgage  by  deposit 
of  deeds,  though  not  now  to  be 
disturbed,  disapproved ;  and  not 
extended  by  inference  from  a 
legal  mortgage  to  a  subsequent 
advance.      Ex  parte  Hooper. 

477 

12.  Equitable  mortgage  by  agree- 
ment for  a  farther  advance  up- 
on a  former  deposit  of  a  deed 
continued.  479 

See  Bankrupt,  45.    Contract, 
11.     Deposit,  3.     Tenant 
in  Common. 
MUSIC— See  Copyright,  1. 
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NE  EXEAT  REGNO. 

1.  Writ  of  iVie  exeat  Regno  obtain- 
ed on  behalf  of  a  lunatic  by  his 
Committee  on  a  note,  as  given 
for  the  balance  of  an  account, 
restraining  the  Captain  of  an 
East-India  ship  from  proceeding 
on  his  voyage. 

That  the  debt  will  be  endan- 
gered is  sufficient,  without  stat- 
ing, that  the  object  is  to  avoid 
the  jurisdiction.  Stewart  v. 
Graham.  313 

2.  Writ  of  Ne  exeat  Regno  dis- 
charged; as  having  issued  im- 
properly on  the  iSSdavit  of  a 
Plaintiff,  resident  out  of  the  ju- 
risdiction, in  Scotland,  sworn 
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NE  EXEAT  REGNO— continued. 
before  a  Justice  of  Peace  there ; 
not  positive  to  a  declared  inten- 
tion to  leave  the  kingdom,  or 
circumstances  amounting  to  it, 
but  only  to  information  and  be- 
lief of  such  intention :  a  defect 
not  supplied  by  the  avowal  in 
Defendant's  affidavit  of  his  in- 
tention to  return  to  his  house 
of  business  in  Jamaica ;  where 
alone  he  has  the  means  of  set- 
tling the  account.  Hyde  v. 
Whitfield,  342 

3.  To  support  a  Ne  exeat  Regno, 
which  issues  only  on  an  equit- 
able debt,  as  at  law  to  hold  to 
bail,  the  affidavit  must  be  posi- 
tive, except  that  belief  of  the 
balance  of  an  account  is  suffi- 
cient. Und. 

4.  The  analogy  between  the  writ 
of  Ne  exeat  Regno*  and  a  bail- 
able writ  at  law,  not  universal. 

The  Court  of  King's  Bench 
formerly  would  not  hear  De- 
fendant to  reduce  the  amount 
of  bail :  but  this  Court  silways 
heard  Defendant  attempting  to 
get  rid  of  the  writ.  344 

5.  The  ground,  on  which  the  writ 
of  Ne  exeat  Regno  issued,  is  al- 
ways stated  in  the  body  of  it. 

345 
See  Bail,  3. 
NfiW  TRIAL.— See  Evidence,  10. 
NEXT  OP  KIN. 

1.  Whether  a  bequest  to  "  next  of 
kin,"  without  reference  to  the 
Statute  of  Distributions  or  a 
division  as  in  case  of  intestacy, 
should  hot  be  confined  to  near- 
est of  kindred,  as  brothers  and 
sisters,  excluding  nephews  and 
nieces,  qu<Bre,  404 

2.  Technical  signification  of  the 
words  **  next  of  kin,"  with  ref- 
erence to  the  Statute  of  Distri- 
butions. 404 

See  Lunatic,  L     Relations. 
Representatives. 
NOMINAL  PARTNER. 

See  Partner,  8,  10. 
NON-CLAIM. — See  Presumption. 


NOTICE. 

See  Bill  of   Exchange,   U,   12. 
Partner,  2.     Registry,  2,  4. 
NUISANCE. 

*  1.  Nuisance  at  Common  Law  by 
using  articles  of  recent  discov- 
ery, as  gunpowder  or  gas,  so  as 
to  cause  danger  to  the  public. 
^  623 

2.  Construction  of  the  Stat.  12 
Geo.  ni.  c.  61 ;  not  authorising 
a  Powder  Mill,  which  would  be 
a  nuisance  at  Common  Law; 
though,  as  working  at  the  com- 
mencement of  the  Act,  not  lia- 
ble to  the  penalties  imposed  by 
it. 
See  Injunction,  6. 


O 

OPERA-HOUSE.— See  Contract,  6. 
ORDER    (General)    in    BANK- 
RUPTCY. 616,  n 


PARENT  AND   CHILD- 

See  Satisfaction,  1,  2. 
PAROL  AGREEMENT. 

See  Contract,  9. 
PAROL  EVIDENCE. 

See  Executor,  3,  4,  5.    Legacy, 
5,7. 
PARTNER. 

1.  Partner  by  a  share  in  profits 
without  interest  in  capital.  JEJz 
^arte  Hodgkinson.  291 

2.  Option  of  creditor  without  notice 
of  a  dormant  partner  to  consider 
himself  a  joint  or  separate  credi- 
tor. 294 

3.  Plea  in  abatement,  that  there  is 
a  dormant  partner.  294 

4.  Dormant  partner^  Ex  parte 
Norfolk.  455 

5.  Partner  by  a  share  in  the  profits, 
without  interest  in  the  capital. 

457 

6.  Election  of  a  creditor  to  resort 
to  a  dormant  partner  as  a  joint 
creditor,  or  not.  458 

7.  As  to  late  decisions  at  law  in  fa- 
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vor  of  a  plea  of  dormant  partner, 
Quare.  458 

8.  Partner  by  the  use  of  his  name, 
without  interest  in  the  profits. 
Ex  parte  Watson.  459 

9.  Mortgage  to  partners,  their  heirs 
and  assigns,  to  secure  debts  due, 
or  to  become  due  to  them  or  the 
survivor,  whether  available  to  a 
new  partnership,  formed  by  the 
addition  of  another,  in  whose 
time  the  debt  accrued,  QucRre. 
Ex  parte  Watson.  459 

1 0.  Distinction  between  a  dormant 
and  nominal  partner.  The  for- 
mer liable  in  respect  of  profits 
but  one  receiving  a  salary,  not 
charged  on  profits,  is  not  by  that 
a  partner.  461 

11.  As  to  an  action  by  one  for  a 
debt,  contracted  with  him  and 
another,  permitted  to  prove,  that 
he  was  not  a  partner,  and  the 
plea  of  dormant  partner,  where 
not  to  the  Plaintiff's  injury, 
quare.  Difficulty  upon  that  with 
reference  to  the  case  of  princi- 
pal and  surety..  461 

See  Attorney  and  Client,  3, 

4,  5.      Bankrupt,  31,  34, 

35,  53,  55.     Contract,  6. 

Practice,  9,  10. 

PART-PERFORMANCE. 

JSp   Contract,  9, 10,  11. 
PARTY. 

Difficulty  from  the  number  of  par- 
ties not  to  prevent  the  Court's 
acting  to  enforce  a  legal  right. 

305 
PAYMENT. 

See  Bill  of  Exchange,  14. 
PAYMENT  INTO  COURT. 

See  Practice,  4. 
PEER.— See  Answer,  3. 
PERPETUATING  TESTIMONY 

See  Evidence,  21,  23. 
PERPETUITY. 

1.  Devise  to  devisor's  wife  of  all 
his  real  and  personal  estates  for 
her  life,  *'  and  afler  her  "  to  A. 
and  his  male  issue  :  "  for  want 
of  male  issue  afler  him  "  to  B. 
and  his  male  issue :  '*  for  his 
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want  of  male  issue  "  to  two  oth- 
ers and  their  male  issue.  An 
absolute  interest  in  A.  as  to  the 
personal  estate.   Donn  v.  Penny. 

545 

2.  Bequest  of  personal  property  to 
a  man  and  his  issue  an  absolate 
interest;  but  a  limitation  over 
for  want  of  issue  living  at  his 
death  is  good.  547 

3.  The  sense  of  the  words  "  die 
without  issue,"  or  **  for  want  of 
issue,"  not  to  be  departed  from 
without  satisfactory  evidence, 
that  they  were  not  intended  in 
that  sense.  547 

Fee  Estate  Tail,  1,2,  a 
PERSONA  DESIGNATA. 

See  Heir,  1. 
PETTY  BAG.— See  Jurisdiction. 
PIRACY.— See  Copyright. 
PLEADING. 

Distinction  in  declaring  for  goods 
bargained  and  sold,  or  sold  and 
delivered.  6C9 

See  Felon,  1.     Limitation,  1, 
3,  7.     Mortgage  2.     Part- 
ner, 3,  6,  11.      • 
PLEDGE. 

See   Bankrupt,  22.     Bill   of  Ex- 
change, 9, 13.     Deposit. 
POLICY  OP  INSURANCE. 

See  Set-off,  2. 
PORTION. 

See  Satisfaction,  1.     Will. 
POST-OBIT. 

Post-obit  security,  though  not  on 
reasonable  terms,  may  be  valid ; 
but  on  grounds  of  public  policy 
strictly  examined.  CwUng  v. 
Marquis  of  jyntfnshend.  ^28 
POWDER  MILL. 

See  Injunction,  6.     Nuisance,  I, 
2. 
POWER. 

Legacy  in  trust  to  be  laid  out  in 
stock :  the  dividends,  as  they 
become  due,  to  A.  for  life,  and 
after  her  decease  to  pay  the  prin- 
cipal according  to  her  appoint- 
ment bj  Will  or  otherwise ;  with 
power  to  her  to  purchase  with  it 
an  annuity  with  the  approbation 
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of  the  trustees,  but  not  to  sell  it. 
A.  has  an  absolute  power  of  dis- 
position ;  and  her  bill  was  held  a 
sufficient  indication  of  her  in- 
tention to  take  the  whole ;  mak- 
ing a  formal  appointment  or 
writing  unnecessary.  Irwin  v. 
Farrer,  86 

PRACTICE. 

1.  Illness  an  exception  to  the  rule, 
that  an  application  for  time  to 
answer  on  special  grounds  must 
be  made  in  the  first  instance,  be- 
fore the  usual  Orders  obtained. 

— — -  V.  i2tV«/c.  112 

2.  Interrogatories .  and  depositions 
not  referred  for  impertinence 
alone  without  scandal.  WJiite 
V.  FusselL  113 

3.  After  Defendant's  examination 
on  interrogatories,  and  motion 
for  payment  into  Court  on  that 
examination,  Plaintiff  permitted 
to  file  farther  interrogatories. 
Hatch  V. .  116 

4.  Practice  settled  to"  move  on  ex- 
amination,  admitting  money  due, 
for  payment  into  Court,  before 
the  cause  is  set  down  for  farther 
directions.  117 

5.  For  the  purpose  of  commitment 
under  a  short  Order  to  pay 
money,  the  person,  serving  the 
Order,  must  have  an  authority 
to  receive  the  money.  Wilkins 
y, ^Stevens.  117 

6.  Afler  publication  Order  for  ex- 
amination by  general  interroga- 
tories as  to  the  credit  of  a  wit- 
ness in  the'cause,  and  as  to  such 
particular  facts  only  as  ace  not 
material  to  the  issue ;  but,  pub- 
lication having  passed  five 
months,  not  to  delay  the  hearing. 
The  Court  does  not  previously 
consider,  whether  the  subject  of 
the  examination  is  material  to 
the  issue ;  but  in  that  case  will 
suppress  the  depositions.  White 
V.  FusselL  127 

7.  Examination  to  credit  afler  pub- 
lication, where  the  witnesses  are 
in  the  country,  by  commission. 
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on  articles  exhibited  with  one  of 
the  Six  Clerks.  lb. 

8.  Practice,  after  a  decision  by  one 
Court,  instead  of  re-hearing  or 
appealing,  to  institute  a  suit  in 
another  Court  for  the  same  ob- 
ject disapproved.  Reynolds  v. 
Pitt.  134 

9.  Affidavits  not  admitted  on  mo- 
tion against  the  answer  except 
upon  waste;  and  in  a  case  of 
partnership  those  filed  originally 
with  the  Bill  for  an  injunction, 
merely  as  to  mismanagement  or 
exclusion,  not  in  support  of  the 
title.     Norway  v.  Mowe.       144 

10.  Motion  for  a  Receiver  on  a  min- 
ing concern  refused  upon  a  claim 
of  partnership  in  the  equitable 
interest,  not  raised,  until  the 
concern  was  at  a  great  expense 
become  prosperous,  and  denied 
by  the  Answer.  lb, 

11.  Reason  of  the  practice  in  the 
Master's  Office  of  receiving  the 
party's  affidavit  in  support  of  his 
claim,  as  a  creditor,  that  he  must 
give  that  assurance,  that  the 
debt  is  due ;  but,  if  it  is  contest- 
ed, no  attention  is  given  to  the 
affidavit.     Fladong  v.    Winter. 

196 

12.  Under  Decree  for  account  of 
proceeds  of  a  joint  advepture 
o^  Bill  by  one  party  on  behalf 
of  himself  and  the  others,  and 
inquiry,  who  are  concerned  with 
the  Plaintiff,  the  Master,  hav- 
ing by  advertisement,  as  usual, 
declared  those,  who  should  not 
come  in,  excluded,  reported  sev- 
eral persons,  who  had  not  come 
in  to  claim,  entitled  to  shares. 
Farther  advertisements  directed ; 
but  payment  into  Court  of  those 
shares  refused :  and  the  Decree 
not  to  be  executed  as  to  those, 
who  should  not  come  in.  Good 
V.  Blewitt.  336 

13.  In  an  injunction  cause  affidavits 
admitted  on  motion  against  the 
answer,  not  on  the  title,  but  on 
questions  of  fact ;  as  in  the  in- 
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stance  of  waste,  d&c. ;  and  the 
original  affidavit,  where  the  De- 
fendant having  obtained  time  to 
file  affidavits,  instead  of  that 
puts  in  an  answer.  Marphett  v. 
Jones.  350 

14.  SubpcBna,  served  on  Sunday, 
irregular.  Attachment  and  in- 
junction therefore  set  aside,  be- 
fore appearance,  on  entering  ap- 
pearance with  the  Register. 
Mackreth  v.  Nicholson.        367 

15.  Commission  to  examine  witnes- 
ses abroad  before  answer :  the 
object  of  the  suit  being  merely 
to  obtain  evidence  for  an  action 
Noble  V.  Garland.  372 

16.  Practice  of  the  Court  of  Exche- 
quer not  to  grant  a  Commission 
to  examine  witnesses  abroad  un- 
til after  answer  ;  as  in  the  cases 
on  policies  of  insurance  ;  the 
Bill  praying  equitable  relief,  viz. 
to  deliver  up  for  fraud,  d&c, 
though  not  going  beyond  the 
Motion  to  dissolve  the  injunc- 
tion :  as  an  action  will  try  the 
question.  "  375 

17.  The  right  to  process  under  an 
undertaking  for  a  Serjeant  at 
Arms,  d&c.  immediately  on  ex- 
ceptions to  the  report  of  an  in- 
sufficient    answer     disallowed, 

>  waived  by  PlaintifPs  taking  out 
a  subpoena  for  a  better  answer, 
and  excepting  to  the  report 
entitling  Defendant  to  eight 
days  after  the  exceptions  are 
disposed  of.  Agar  v.  The  Re- 
gent's Canal  Company,        379 

18.  Service  of  copy  of  an  Order 
without  producing  the  original 
not  good,  unless  that  production 
is  waived.      Wallis  v.   Glynn, 

380 

19.  To  show  cause  against  a  Decree 
on  default  by  Defendant  at  the 
hearing  the  Order  must  be  to 
set  down  the  cause  on  some  day 
immediately,  not  after  the  caus- 
es already  set  down.  Mar- 
gravine  of  Anspach    v.    Noel 

578 
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20.  After  examination  under  De- 
cree before  the  Master,  conclud- 
ed and  made  known,  farther 
examination  not  permitted  with- 
out an  Order,  on  surprise  clear- 
ly established.  WiUan  v.  Wil- 
Ian.  590 

21.  Waiver  of  irregularity  by  ex- 
amining before  die  Master  with> 
out  a  previous  state  of  facts. 
WilUm  V.  WiUan,  590 

22.  After  publication  no  farther  ex- 
amination without  leave,  not  ob- 
tained without  great  difficulty, 
and  generally  confined  to  some 
particular  facts.  592 

23.  Under  Decree,  directing  inqui- 
ries, the  Master  cannot  without 
an  Order  examine  a  witness, 
who  has  been  examined  in  chief 
in  the  cause.  592 

24.  The  Master  armed  by  Decree 
expressly  with  power  of  examin- 
ing the  parties,  as  he  shall  think 
fit ;  an4  therefore  he  can  exam- 
ine a  Defendant,  whom  he  had 
befor*e  examined.  593 

25.  Interrogatories  to  examine  par- 
ties must  be  settled  by  the  Mas- 
ter. As  to  witnesses,  Quttre  : 
many  special  orders  for  that  pur- 
pose. 593 

26.  Affidavits  before  the  Master  by 
consent.  593 

27.  Depositions  before  the  Master 
not  to  be  known  by  the  parties, 
until  the  whole  examination  is 
concluded.  593 

28.  Interrogatories  for  the  examina- 
tion of  a  party  settled  by  the 
•Master.  596 

29.  Reference  of  title  on  motion 
before  Answer.  Dixon  v.  Ast* 
ley.  564 

See  Answer,  1,  2,  3..  Ap- 
peal, 3,  4,  5.     Bankrupt, 

^  26.  Charity,  2.  Evidence, 
17,  18,  21,  23.  Examina- 
tion  de  bene  esse.  Injunc- 
tion. Injunction  to  stay 
Trial,  I,  2,  3.  Interplead- 
er, 1.  Vendor  and  Ven- 
dee, "2. 
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PREROGATIVK 

See  Bankrupt,  15.  Lunatic,  4, 5, 8. 
PRESUMPTION. 
No    presumption  of   a  grant  of 
mines  against  an  express  reser- 
vation on  a  sale,  many  years  ago, 
merely  from  permitting  expen- 
diture without  claim.  156 
See  Bond,  1,  2,  Executor,  3, 
5, 8.     Satisfaction. 
PRINCIPAL  AND  AGENT. 

See  Bankrupt,  2,  3.     Fraud,  2, 
PRINCIPAL  AND  SURETY. 
Securities,  held  by  a  banker  against 
his  acceptances,  available  to  the 
bill-holders,    not    directly,   but 
though  the  Equity  of  the  ac- 
ceptor, or  the  assignees  under 
a  '  Commission   of  Bankruptcy 
against  him,  to  have  them  ap- 
plied in  dispharge  of  the  accep- 
tances. Ex  parte  Waring.  345 
See  Partner,  11. 
PRIVILEGE. 

Protection  generally,  in  every  stage 
of  the  proceedings,  against  an- 
swering any  question,  having  a 
direct  tendency  to  criminate  the 
party,  or  subject  him  to  penalty, 
d&c.  or  forming  one  step  towards 
it.  Paiton  V.  Douglas.  225 
See  Bankrupt,  13,  14. 
PRIVILEGED  TESTAMENT. 

See  Charity,  8. 
PROMOTIONS. 

See  pages  675,  6. 
PROTECTION. 

See  Bankrupt,  13,  14.     Privilege. 
PROVISIONAL  ASSIGNEE. 

See  Bankrupt,  15. 
PUBUC  NUISANCE. 

See  Injunction,  6.     Nuisance. 
PURCHASER.— See  Contract. 
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REAL  ACTION  REMOVED. 

See  Copyhold,  5. 
RECEIVER. 

Receiver,  in  default  of  payment 
into  Court,  on  an  equitable 
charge  and  a  judgment,  but  ex- 
ecution prevented  by  the  cir- 
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cumstances  of  the  title.  The 
right  not  affected  by  a  subse- 
quent variation  of  circumstan- 
ces ;  and  established  over  the 
whole  estate,  though  of  great 
value,  compared  with  the  debt ; 
as  a  reasonable  part  may  'be 
.  tendered  as  security;  or  the 
debt  may  be  paid  into  Court. 
Curling  v.  Marquis  of  Town' 
shcnd,  628 

See  Contract,  10.     Election, 
1. 
RECOMMENDATION. 

See  Election,  2.     Trust,  6,  7. 
RECORD.— See  Felon,  1. 
REDEMPTION. 

See  Mortgage,  6,  7. 
REGISTRY. 

1.  Clerical  mistakes  do  not  vitiate 
inrolment  under  the  Registry 
Act.     Wyait  V.  BarwelL    435 

2.  To  affect  a  registered  deed  by 
notice  of  a  prior  unregistered 
deed,  the  policy  of  which  has 
been  much  doubted,  actual  no- 
tice must  be  clearly  proved, 
amounting  to  fraud.  lb. 

3.  Notwithstanding  the  rigorous 
exactness,  that  has  been  re- 
quired in  inrolmenta  under  the 
Annuity  Act,  clerical  mistakes 
do  not    vitiate   the   memorial. 

438 

4.  Lis  pendens  not  notice  for  the 
purpose  of  postponing  a  reg- 
istered deed.  439 

RE-HEARING. 

See  Bankrupt,  42. 
RELATIONS. 

1.  Various  constructions  of  "  re- 
lations "  in  devise.  301 
2r  The  word  "  relations,"  or  **  near 
relations,"  from  their  indefinite 
extent  confined  to  the  next  of 
kin  under  the  Statute  of  Dis- 
tributions.                             403 
3.  Devise  to   relations    to    claim 
within   a  year   established    for 
those  claiming  within  that  pe- 
riod.                                     426  • 
See  Annuity,   U.     Next  of 
Kin.     Representatives. 
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REMAINDER  and  TENANT  por 
LIFE. 

See  Conversion  of  Estate,  4. 

REMOTE  LIMITATION. 

See  Estate  Tail,  1,  2,  3.  Perpe- 
tuity, 

RENEWAL. 
XAnte,  Vol.  XVII.  485.)  The 
Decree  affirmed,  with  the  expla- 
nation, that  the  tenants  for  life 
are  to  be  charged  respectively, 
not  upon  their  actual  enjoyment, 
but  as  it  would  have  been  under 
a  due  execution  of  the  trust,  by 
renewing  with  a  fund  drawn 
from  the  rents  and  profits.  Lib- 
erty to  the  Plaintiff,  the  son,  as 
against  the  assignee  of  his  fa- 
ther's life  estate,  to  apply,  if  not 
otherwise  paid,  not  as,  but  if, 
he  shall  be  so  advised,  so  as  not 
to  imply  an  opinion,  that  the  as- 
signee will  be  liable.  Lord 
Mantford  v.  Lard  Cadogcm.  635 

RENTS  AND  PROFITS. 
See  Charge,  1,  2. 

REPAIR. 

See  Covenant,  3. 

REPRESENTATIVES. 

1.  (See  Cole  v.  Wade^  ante.  Vol. 
XVI.  27.)  The  real  estate,  ex- 
cept what  was  converted  in  ex- 
ecution of  the  power,  taken  by 
the  next  of  kin  as  real ;  the 
Will  not  operating  a  conversion 
out  and  out :  the  representatives 
therefore,  the  trust  being  disap- 
pointed, taking  the  respective 
estates,  as  they  And  them ;  hav- 
ing no  equity  against  each  other. 

The  Costs  apportioned  accor- 
ding to  the  value  of  the  real  and 
personal  estates.  Walter  v. 
Maunde.  424 

2.  Right  of  the  next  of  kin  to  the 
residue  undisposed  of  not  under 
testator's  intention,  but  by  the 
absence  of  intention  that  they 
are  not  to  take.  485 

See  Lunatic,  ]. 
RESIDUE. 

I.  Distinction  between  the  bequest 
of  a  residue  and  of  enumerated 
parts  with  the  words  '*  personal 
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estate,"  not  described  as  resi- 
due. 523 
2.  Residuary  bequest  of  the  per- 
sonal   estate    not  hereinbefcu-e 
specifically  disposed  of  not  spe- 
cific without  a  clear  indication 
of  that  intention.  592 
See  Executor. 
RESTS.— See  Mortgage,  8. 
RESULTING  TRUST. 

See  Trust,  2. 
RETAINER. 

See  Counsel  and  Client,  1 . 
REVOCATION. 

L  Revocation  of  devise  hy  a  con- 
tract for  sale,  though  rescinded 
after  the  devisor's  death.  Ben- 
nett   V.   Earl   of   TankerviUe. 

170 

2.  A  binding  and  valid  contract 
for  the  sale  of  lands  devised  is 
in  equity  as  much  a  revocation 
as  a  conveyance  would  be  at  law. 

178 

3.  Whether  the  abandonment  of  a 
contract  for  sale  of  devised  es- 
tates in  the  devisor's  life  would 
set  up  the  Will  again  without 
republication,  Quisre.  179 

4.  Trust  by  Will  to  permit  testa- 
tor's wife  to  receive  interest  and 
rents  for  life,  for  the  mainten- 
ance of  herself  and  children, 
apd  in  case  of  her  marriage 
that  the  interest,  &c.  shall  not 
be  paid  to  her  any  longer,  but 
be  applied  by  his  execntors  and 
trustees  (she  being  an  executrix 
with  them)  for  maintenance  of 
the  children,  revoked  on  her 
marriage;  and  not  restored  by 
a  general  residuary  disposition 
to  her.  396 


SATISFACTION. 

1.  Presumption  of  satisfaction  of 
a  legacy  by  a  portion  from  a  pa- 
rent or  person  in  loco  parentis, 
not  applied  to  an  illegitimate 
child:  no  relationship  existing 
in  law  :  nor  recognized  express- 
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ly  or  by  inference  by  the  testa- 
tator,  neither  a  legal  parent,  nor 
assuming  the  parental  charac- 
ter, or  discharging  parental  du- 
ties ;  and  nothing  in  the  nature 
or  manner  of  the  legacy,  indi- 
cating, that  it  was  given  as  a 
portion  by  a  father  for  his  child. 
Wetherby  v.  Dixon,  407 

2.  No  general  rule,  that  a  second 
giA  must  be  understood  as  sub- 
stitution, not  addition :  but  a 
reasonable  presumption,  that  a 
debtor  does  not  mean  to  pay 
twice.  411 

3.  Origin  of  the  presumption 
against  double  portions  from 
giving  the  name  of  debt  to  a 
portion  from  a  father  to  child, 
not  perhaps  with  great  propri- 
ety in  a  country,  where  there  is 
no  claim  to  any  thing  in  the  na- 
ture of  legitime. 

To  come  within  that  rule  the 
donor  must  be  parent,  or  tit  loco 
parentis;  and  in  the  first  gifl 
must  be  in  nature  of  a  portion. 

411 

4.  Distinction  between  legitimate 
and  illegitimate  child,  as  to  the 
presumption  against  double  por- 
tions, favorable   to  the    latter. 

412 

5.  Subsequent  provision  for  a  leg- 
atee not  of  itself  an  ademption. 

412 
See   Bill    of  Exchange,   14. 
Debtor  and  Creditor,  1. 
SCANDAL.— See  Practice,  2. 
SCOTCH  AFFIDAVIT. 

See  Evidence,  2. 
SCOTLAND.— See  Charity,  6. 
SECOND  COMMISSIOlNf. 

See  Bankrupt,  33. 
SEPARATE  MAINTENANCE. 

See  Baron  and  Feme,  2. 
SEPARATION. 

See  Baron  and  Feme,  1. 
SERVICE.— See  Practice,  14,  18. 
SET-OFF. 

1.  A  debt  from  a  bankrupt  to  a 
married  woman,  dum  sola,  can- 
not be  set  off  against  a  debt 


SET-OFF— continued. 

from  her  husband  to  the  bank- 
rupt.    Ez  parte  Blagden.    465 

2.  The  benefit  of  a  policy  of  in- 
surance, previous  to  the  bank- 
ruptcy of  the  insured,  upon  a 
loss  afler  it,  passes :  and  gives 
a  right  of  action  to  the  assign- 
ees, not  capable  of  set-off  against 
a  debt  from  the  bankrupt.     lb. 

3.  Distinction  between  set-off  in 
equity  and  at  law.  In  equity  it 
prevailed  long  before  the  stat- 
ute. 467 

4.  The  case  Ex  parte  Stephens 
(ante.  Vol.  XI.  24,)  rests  upon 
the  fraud.  467 

SEWERS      (COMMISSIONERS 
OF). 

^  Injunction  against  the  Act  of 
Commissioners  of  Sewers,  redu- 
cing the  height  of  water  in  a 
river,  dissolved ;  there  being  a 
much  shorter  remedy  by  Cer^ 
tiorari  in  the  Court  of  King's 
Bench ;  who  interfere  with  great 
caution.  Whether  there  may 
be  cases,  in  which  a  Court  of 
Equity  would  interfere,  Qu<Bre. 
Kerrison  v.  Sparrow.  449 

SHIP   (LIEN).— See  Lien,  1,  2. 
SHORT  BILL. 

Short  bills  remitted  to  a  banker, 
the  property  of  the  remitter, 
subject  to  acceptances,  d&c.  on 
his  acQpunt.  349 

See  Bankrupt,  2,  3, 56.     Bill 
of  Exchange. 
SIGNING.— See  Execution,  2. 
SOLICITOR.— See  Attorney. 
SPECIFIC   LEGACY. 

1 .  Construction  of  a  bequest  of 
furniture,  plate  excepted,  as  a 
specific  disposition  without  no- 
tice of  plate.  644 

2.  Specific  legacy  not  liable  to 
contribute  to  pecuniary  legacies. 

645 
See  Executor,  3.    Residue,  2. 
SPECIFIC  PERFORMANCE. 

See  Contract. 
STATUTE    OP    FRAUDULENT 
DEVISES. 
See  Charge,  2. 
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STATUTE  OP  LIMITATION. 

See  Limitation. 
STOCK.— See  Heir,  2. 
STOPPAGE  IN  TRANSITU. 

See  Contract,  12. 
SUBSTITUTION. 

See  Satisfaction. 
SUNDAY  (SERVICE  ON). 

See  Practice,  14,  18. 
SUPERSEDING. 

See  Bankrupt,  32. 
SUPERSTITIOUS  USE. 

See  Charity,  9. 
SUPPLEMENTAL  ANSWER. 

See  Answer,  2,  4. 
SURETY. 

See  Principal. 
SURVIVOR. 

See  Joint  Tenant. 
SYNAGOGUE. 

See  Charity,  9. 


TENANT  AND  LORD. 

See  Copyhold,  1,  2,  3,  4. 
TENANT  FOR  UFE. 

See  Timber,  1.     Trust,  5. 
TENANT    FOR   UFE    and    RE- 
MAINDER. 

See  Conversion  of  Estate,  4. 
TENANT  in  COMMON. 
Tenants  in  common  of  a  mortgage 
term,  joining  in  a  purchase  of 
the  equity  of  redemption  to 
them  and  their  heir^,  are  tenants 
in  common  of  the  inheritance. 

444 
See  Joint  Tenant. 
TENDER. 

Right  to  tender  waived  by  the 
party's  declaration,  that  he  will 
not  accept  it.  381 

TERM    TO    ATTEND  the    IN- 
HERITANCE. 
See  Trust,  2. 
TESTAMENT,  PRIVILEGED. 

See  Charity,  8. 
TESTIMONY,       PERPETUAT- 

ING.— See  Evidence,  21,  23. 
TIMBER. 

1.  Tenant  for  life  without  impeach- 
ment of  waste  farther  than  wil 
ful  waste  entitled  to  the  interest 


TIMBER— cim<tfttff^. 

of  (noney  produced  by  the  sale 
of  decaying  timber,  cut  by  order 
of  Court.  As  to  any  farther 
claim,  a  question  at  law,  QiUBre, 
The  capital  laid  out  in  real 
estate,  to  be  settled  to  the  same 
uses.      JVlckham  v.  Wickkam. 

419 
2.  On  application  of  all  parties  the 
expense  of  an  inclosure  was  de- 
frayed out.  of  money,  produced 
by  sale  of  decaying  timber,  cut 
by  order  of  the  Court.  4523 

See    Copyhold,  1,  2,  3,  4. 
Lunatic,  1,  2. 
TIME. 

See  Contract,  3.     Mortgage,  6. 
TRADE.— See  Injunction,  7. 
TRAVERSE. 

See  Lunr^tic,  5,  7,  II. 
TRESPASS.— See  Injunction,  I. 
TRUST  AND  TRUSTEE. 

1.  Costs  to  Defendant,  a  mere 
trustee  by  consignment  of  goods, 
as  to  Plaintiff  in  bill  of  inter- 
pleader, not  as  between  attorney 
and  client,  but  according  to  the 
course  of  the  Court  as  between 
party  and  party.  Dunlop  t. 
Hubbard.  205 

2.  Devise  to  trustees  for  ninety-nine 
years  upon  the  trusts  hereinafter 
expressed;  and  from  and  afler 
the  expiration  or  other  sooner 
determination  of  the  said  term, 
in  strict  settlement.  The  term, 
no  trust  being  declared,  decreed 
to  attend  the  inheritance,  ac- 
cording to  the  limitations  of  the 
Will,  and  no  resulting  trust  for 
the  heir,  upon  the  apparent  in- 
tention to  devise  immediate  es- 
tates, subject  to  the  term,  not  fu- 
ture estates,  expectant  on  its  de- 
termination.    Sidney  v.  SktUey. 

352 

3.  One  executor  can  do  any  act : 
not  one  trustee.  463 

4.  In  equity  undertaking  to  execute 
trusts  equivalent  to  execution  of 
the  deed  ;  and  the  general  words 
**  it  is  declared  and  agreed," 
amount  to  covenant.  638 
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TRUST  AND  TRUSTEE— ccwiftn- 
uetL 

5.  Tenant  for  life,  joining  in  a 
breach  of  trust,  answerable  in 
the  first  instance.  632 

6.  Recommendation  in  a  Will, 
where  the  objeot  and  subject  are 
certain,  amounts  to  trust.     664 

7.  No  trust  under  words  of  recom- 
mendation and  confidence,  ap- 
plied to  an  uncertain  subject; 
as  what  shall  be  lefl  after  the 
death  of  a  person,  to  whom  the 
property  is  given  in  the  first  in- 
stance. 664 

See  Bankrupt,  39.    Election, 
2.     Heir,  1, 3. 
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UNCERTAINTY. 

See  Devise,  5.     Estate,  Absolute, 

4.    Heir,  6, 7.    Trust,  7.    Will. 

UNDERTAKING.— See  Trust,  4. 

UNSOUND  MIND— See  Lunatic 


VALUATION.— See  Annuity,  2, 6. 

VENDOR  AND  VENDEE. 

1.  After  judgment  against  the  pur- 
chaser of  a  leasehold  house  and 
furniture  lien  of  the  vendor  up- 
on the  house  and  furniture,  and 
proof  under  a  Commission  of 
Bankruptcy  against  the  purcha- 
ser for  the  deficiency.  Ez  par- 
te Lord  Seaforth.  235 
52.  On  the  Report  against  vendor's 
title  his  bill  for  a  specific  per- 
formance dismissed,  with  costs, 
on  motion.    Walters  v.  Pt/man, 

351 
3.  Possession  by  a-  purchaser  ac- 
cording to  the  contract  not  a 
ground  for  payment  of  the  mon 
ey  into  Court  on  objections  to 
the  title :  acts  of  alteration,  or 
destruction  against  the  nature 
of  the  contract,  are ;  and  slight 
er  acts,  afler  the  objections  dis- 
covered, would  be  more  effect- 
ual for  that  purpose,  than  if 
done  with  an  understanding  on 


VENDOR  AND  VENDEE— confin- 
ued. 

one  side  that  there  is  a  title, 
on  the  other  that  there  is  not 
Dixon  V.  Asthy,  564 

See  Contract. 
VESTING. 

1.  Legacies  to  all  the  Children  of 
the  testator's  sister,  of  2000/. 
each,  payable  kt  twenty-one,  or 
marriage  of  daughters;  and  un- 
til the  shares  become  payable, 
the  interest,  d^c.  thereof  respectr 
ively  to  be  paid  to  his  sister  for 
her  separate  use ;  a  fund  to  be 
set  apart  for  paying  the  legacies 
to  his  said  lister's  children,  as 
they  become  due ;  and  in  case 
she. shall  die  before  all  her  sons 
shall  attain  twenty-one,  or  be- 
fore all  her  daughters  attain  that 
age,  or  marry,  the  interest,  &c. 
of  the  legacies  |br  such  sons  and 
daughters  as  shall  be  under  age, 
or  unmarried,  to  be  applied  tow- 
ards their  education,  &c.  All 
children,  including  those  born 
after  the  testator's  death,  enti- 
tled ;  and  an  inquiry  was  direct- 
ed, what  would  be  a  proper  sum 
to  be  set  apart  to  answer  the  leg- 
acies to  future  children.     Dtf- 

fiis  V.  Goldschmidt,  566 

2.  The  difficulty,  or  even  impossi- 
bility, of  providing  a  security, 
directed  for  legacies  to  chil- 
dren, is  not  a  reason  for  exclud- 
ing any  children,  to  whom  lega- 
cies are  expressly  given.       569 

See  Will,  4. 
VOLUNTARY  DEED. 

Distinction  between  a  voluntary 
deed,  which  must  have  its  legal 
effect,  and  a  marriage  settle- 
ment, or  Will ;  in  which  upon 
the  contract  and  clear  intention 
the  legal  effect  is  controlled.  366 
See  Consideration. 
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WAIVER. 
Party  may  waive  an  inquiry,  di- 
rected for  his  benefit.  594 
See  Practice,  21. 
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WARD  OP  COURT. 

1.  Abortive  endeavor  to  marry  a 
Ward  of  the  Court  a  Contempt. 
Warier  v.  Yorke.  451 

2.  Parties,  concerned  in  the  mar- 
riage of  a  male  infant  Ward  of 
Court,  attending  by  Order,  the 
clergyman,  appearing  exculpat- 
ed, was  discharged,  with  costs 
out  of  pocket  from  the  infant's 
estate.  The  others  ordered  to 
attend  the  Master  on  an  inquiry, 
whether  the  marriage,  by  false 
names,  was  valid ;  and  upon  the 
Report  a  Suit  for  nullity.of  mar- 
riage at  the  expense  of  the  in- 
fant's estate  was  ordered ;  and 
all  the  parties  were  restrained 
by  Injunction  from  all  inter 
course,  personal,  by  correspon 
dence,  or  otherwise,  with  the 
infant.      Warter  v.  Yorke.  451 

WASTE. 

See   Appeal,  8.      Injunction,  2. 
Practice,  9,  13.     Timber. 
WATER.— See  Injunction,  8. 
WEAK  MIND. 

See  Lunatic,  17. 
WIFE.— S^e  Baron  and  Feme. 
WILL. 

1.  More  scope  given  to  the  inten- 
tion in   Wills  than  in   Deeds 

359 

2.  Distinction  upon  effect  of  tes- 
tator's declarations  of  intention 
though  conformable^  to  what  he 
afterwards  does,  M'hether  he  was 
or  not  then  capable  of  convers- 
ing on  the  subject.  507 

3.  Rules  for  construction  of  Wills 
the  intention,  if  possible,  to  be 
collected  from  the  words,  not 
from  circumstances  dehors ;  up- 
on general  principles  and  estab- 
lished rules,  not  by  conjecture ; 
and  without*  inquiring,  whether 
the  personal  estate  is  sufficient 
for  the  debts.  521 

4.  Of  two  repugnant  intentions  in 
a  Will  the  most  convenient  ex- 
ecuted ;  as  where  all  children 
are  intended  to  take,  and  also 


WILL— c<m/tnw«i 

the  first  attaining  twenty-one  to 
have  its  share.  The  latter  in- 
tention prevails ;  though  neces- 
sarily excluding  subsequent  chil- 
dren. 570 

5.  Under  a  disposition  of  personal 
property  by  words,  used  in  de- 
vising real  estate,  those  inap- 
plicable are  omitted.  581 

6.  Every  part  of  a  Will  co-tempo- 
raneous  by  the  execution.     647 

7.  Words  transposed  to  make  sense 
of  a  Will,  otherwise  insensible, 
and  to  make  them  take  some  ef- 
fect rather  than  be  totally  void  ; 
not  where  plain  and  sensible : 
much  less  to  let  in  different  de^ 
visees  and  legatees.  653 

8.  Natural  construction  of  words 
in  a  Will  adopted,  unless  there 
is  such  an  impossibility  of  so 
construing  the  Will  as  to  author- 
ise their  rejection,  or  such  un- 
certainty, that  no  eflfect  can  be 
given  to  them.  654 

9.  Words  in  a  Will  not  to  be  re- 
jected, unless  they  cannot  bj 
any  possibility  have  a  rational 
construction.  654 

10.  Effect  to  be  given  to  a  Will,  if 
a  meaning  can  be  found.      664 
See   Charity,  8.      Construc- 
tion.     Devise.      Election, 

7.  Estate,  Absolute.  Es- 
tate Tail,  1.     Evidence,  7, 

8,  12,  13,  14.  Executor, 
2.  Exoneration,  1.  Heir. 
Lunatic,  15.  Residue,  I. 
Revocation.  Voluntary 
Deed. 

WITNESS. 

See  Bankrupt,  13,  14.     Evidence. 
Examination  de  bene  esse.  Prac- 
tice, 6.     Privilege. 
WITNESS  ABROAD. 

See  Evidence,  15. 
WORDS.— See  Construction.  1. 
WRIT  OF  ACCEDAS   AD  CUR- 

lAM.— See  Copyhold,  5. 
WRIT  OP  NE  EXEAT  REGNO. 

See  Ne  Exeai  Regno. 
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